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BOOK  THE  SECOND. 


OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  THE  FIRST. 

OF  PROPERTY,  IN  GENERAL. 

JL  HE  foimer  book  of  these  Commentaries  haying  treated 
at  large  of  the  jura  fieraonarum,  or  such  rights  and  duties  as 
are  annexed  to  the  persons  of  men,  the  objects  of  our  inquiry 
in  this  second  book  will  be  the  jura  rerum,  or,  .those  rights 
which  a  man  may  acquire  in  and  to  such  external  things  as 
are  unconnected  with  his  person.  These  are  what  the  wri- 
ters on  natural  law  style  the  rights  of  dominion,  or  property, 
concerning  the  nature  and  original  of  which  I  shall  first  pre- 
mise  a  few  observations,  before  I  proceed  to  dbtribute  and 
consider  its  several  objects. 

Trbrb  is  nothing  which  so  generally  strikes  the  imagina- 
.  tioni  and  engages  the  affections  of  mankind,  as  the  right  of 
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property ;  or  that  sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external  things  of  the  world) 
in  total  exclusion  of  the  right  of  any  other  individual  in  the 
universe.  And  yet  there  are  very  few,  that  will  give  them- 
selves the  trouble  to  consider  the  original  and  foundation  of 
this  right.  Pleased  as  we  are  with  the  possession,  we  seem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  if  fearfbl  of  some  defect  in  our  title ;  or  at  best  we  rest 
satisfied  with  the  decision  of  the  laws  in  our  favor,  without 
examining  the  reason  or  authority  upon  which  those  laws  have 
been  built.  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  descent  from  our  ances- 
tors, or  by  the  last  will  and  testament  of  the  dying  owner ; 
not  caring  to  reflect  that  (accurately  and  strictly  speaking) 
there  is  no  foundation  in  nature  or  in  natural  law,  why  a  set 
of  words  upon  parchment  should  convey  the  dominion  of 
land ;  why  the  son  should  have  a  right  to  exclude  his  fellow- 
creatures  from  a  determinate  spot  of  ground,  because  his 
father  had  done  so  before  him ;  or  why  the  occupier  of  a  par- 
ticular field  or  of  a  jewel,  when  lying  on  his  death-bed,  and 
no  longer  able  to  maintain  possession,  should  be  entitled  to 
tell  the  rest  of  the  world  which  of  them  should  enjoy  it  after 
him.  These  inquiries,  it  must  be  owned,  would  be  useless 
and  even  troublesome  in  common  life.  It  is  well  if  the  mass 
of  mankind  will  obey  the  laws  when  made,  without  scrutiniz- 
ing too  nicely  into  the  reasons  of  making  them.  But,  when 
law  is  to  be  considered  not  only  as  matter  of  practice,  but 
also  as  a  rational  science,  it  cannot  be  improper  or  useless 
to  exanvine  more  deeply  the  rudiments  and  grounds  of  these 
positive  constitutions  of  society. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all -bountiful  creator  gave  to  man  <^  dominion  over 
^^  all  the  earth  ;  and  over  the  fish  of  the  sea,  and  over  the 
"  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
"  upon  the  earth"."     This  is  the  only  true  and  soUd  foun- 
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dntion  of  man's  dominion  over  external  things^  whatever 
airy  metaphysical  notions  may  have  been  started  by  fanciful 
writers  upon  this  subject.  The  earth  therefore^  and  all 
things  therein,  are  the  general  property  of  all  mankind, 
exclusive  of  other  beings,  from  the  immediate  gift  of  the 
creator.  And,  while  the  earth  continued  bare  of  inhabitants, 
it  is  reasonable  to  suppose,  that  all  was  in  common  among 
them,  and  that  every  one  took  from  the  public  stock  to  hb 
own  use  such  things  as  his  immediate  necessities  required. 

These  general  notions  of  property  were  then  sufficient  to 
answer  all  the  purposes  of  human  life ;  and  might  perhaps 
still  have  answered  them  had  it  been  possible  for  mankind  to 
have  remained  in  a  state  of  primeval  simplicity :  as  may  be 
collected  from  the  manners  of  many  American  nations  when 
first  discovered  by  the  Europeans;  and  from  the  ancient 
method  of  living  among  the  first  Europeans  themselves,  if  we 
may  credit  either  the  memorials  of  them  preserved  in  the 
golden  age  of  the  poets,  or  the  uniform  accounts  given  by  his- 
torians of  those  times,  wherein  ^^  erant  omnia  communia  et  indif 
^  visa  omrdbusy  veluti  unum  cunctia  fiatrimonium  easet  ^**  Not 
that  this  communion  of  goods  seems  ever  to  have  been  appli- 
cable, even  in  the  earliest  ages,  to  aught  but  the  audatance  of 
the  thing ;  nor  could  it  be  extended  to  the  uae  of  it.  For,  by 
the  law  of  nature  and  reason,  he,  who  first  began  to  use  it» 
acquired  therein  a  kind  of  transient  property,  that  lasted  so 
long  as  he  was  using  it,  and  no  longer  ^i  or,  to  speak  with 
greater  precision,  the  right  of  possession  continued  for  the 
same  time  only  that  the  act  of  possession  lasted.  Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular ;  yet  whoever  was  in  the 
occupation  of  any  determined  spot  of  it,  for  rest,  for  shade, 
or  the  like,  acquired  for  the  time  a  sort  of  ownership,  front 
which  it  would  have  been  unjust,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  force  ;  but  the  instant  that  he 
quitted  the  use  or  occupation  of  it,  another  might  seise  i( 

b  Justin.  1. 43.  c.  1.  c  Barbyr.  PnfCt.  4.  %  4. 
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without  injustice.  Thus  also  a  vine  or  other  tree  might  be 
said  to  be  in  common,  as  all  men  were  equally  entitled  to  its 
produce  ;  and  yet  any  private  individual  might  gain  the  sole 
property  of  the  fruit,  which  he  had  gathered  for  his  own  repast/ 
A  doctrine  well  illustrated  by  Cicero,  who  compares  the  world 
to  a  great  theatre,  which  is  common  to  the  public,  and  yet 
the  place  which  any  man  has  taken  is  for  the  time  his  own**. 
But  when  mankind  increased  in  number,  craft,  and  ambi- 
tion, it  became  necessary  to  entertain  conceptions  of  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  immediate  use  only,  but  the  very  aubatance  of  the  thing  to 
be  used.  Otherwise  innumerable  tumults  must  have  arisen, 
and  the  good  order  of  the  world  been  continually  broken  and 
disturbed,  while  a  variety  of  persons  were  striving  who  should 
get  the  first  occupation  of  the  same  thing,  or  disputing  which 
of  them  had  actually  gained  it.  As  human  life  also  grew 
more  and  more  refined,  abundance  of  conveniences  were 
devised  to  render  it  more  easy,  commodious,  and  agreeable  ; 
as,  habitations  for  shelter  and  safety,  and  raiment  for  Warmth 
and  decency.  But  no  man  would  be  at  the  trouble  to  provide 
either,  so  long  as  he  had  only  an  usufructuary  property  in 
them,  which  was  to  cease  the  instant  that  he  quitted  posses- 
sion ;  if,  as  soon  as  he  walked  out  of  his  tent,  or  pulled 
off  his  garment,  the  next  stranger  who  came  by  would  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  case 
of  habitations  in  particular,  it  was  natural  to  observe,  that 
even  the  brute  creation,  to  whom  every  thing  else  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  especially  for  the  protection  of  their  young;  that 
the  birds  of  the  air  had  nests,  and  the  beasts  of  the  field  had 
caverns,  the  invasion  of  which  they  esteemed  a  very  flagrant 
injustice,  and  would  sacrifice  their  lives  to  preserve  them. 
Hence  a  property  was  soon  established  in  every  man's  house 
and  home-stall ;  which  seem  to  have  been  originally  mere 
temporary  huts  or  moveable  cabins,  suited  to  the  design  of 

d  Qiiemadmoilum  thcatnim,  cum  commiine  sit,  recte  (amen  dici  poteit,  ejm  esjt  ctiii' 
locum  qiicm  qtimiue  occupant.    !>«  Tiii.  I.  3.  c.  SO. 
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proYtdence  for  more  speedily  peopling  the  earth,  and  suited 
to  the  wandeiing  life  of  their  owners,  before  any  extensive 
property  in  the  soil  or  ground  was  established.  And  there 
can  be  no  doubt,  but  that  moveables  of  every  kind  became 
sooner  appropriated  than  the  permanent  substantial  soil : 
partly  because  they  were  more  susceptible  of  a  long  occu- 
pancy, which  might  be  continued  for  months  together  with* 
out  any  sensible  interruption,  and  at  length  by  usage  ripen 
into  an  established  right ;  but  principally  because  few  of  them 
could  be  fit  for  use,  till  improved  and  meliorated  by  the  bodily 
labor  of  the  occupant :  which  bodily  labor,  bestowed  upon  any 
subject  which  before  lay  in  common  to  all  nven,  is  universally 
allowed  to  give  the  fairest  and  most  reasonable  title  to  an 
exclusive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there- 
fore a  more  early  consideration.  Such,  as  were  not  contented 
with  the  spontaneous  product  of  the  earth,  sought  for  a  more 
solid  refreshment  in  the  flesh  of  beasts,  which  they  obtained 
by  hunting.  But  the  frequent  disappointments,  incident  to 
that  method  of  provision,  induced  them  to  gather  together 
such  animals  as  were  of  a  more  tame  and  sequacious  nature ; 
and  to  establish  a  permanent  property  in  their  flocks  and 
herds,  in  order  to  sustain  themselves  in  a  less  precarious 
manner,  partly  by  the  milk  of  the  dams,  and  partly  by  the 
Aesh  of  the  young.  The  support  of  these  their  cattle  made 
the  article  of  water  also  a  very  important  point.  And  there- 
fore tlie  book  of  Genesis  (the  most  venerable  monument  of 
antiquity,  considered  merely  with  a  view  to  history)  will 
furnish  us  with  frequent  instances  of  violent  contentions  con- 
cerning wells ;  the  exclusive  property  of  which  appears  to 
have  been  established  in  the  first  digger  or  occupant,  even  in 
such  places  where  the  ground  and  herbage  remained  yet  in 
common.  Thus  we  find  Abraham,  who  was  but  a  sojourner, 
asserting  his  right  to  a  well  in  the  country  of  Abimelech,  and 
exacting  an  oath  for  his  security,  '^  because  he  had  digged 
**  that  well'^."     And  Isaac,  about  ninety  years  afterwards, 

e  Gen.  lu.  3tS 
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reclaimed  this  his  father's  inropertf ;  aadf  after  nudi  conten- 
tion with  the  Philistines^  was  suffered  to  enjoy  it  in  peace  ^ 
All  this  while  the  soil  and  paature  of  the  earth  remained 
still  in  common  as  before>  and  open  to  every  occupant: 
except  perhaps  in  the  neighbourhood  of  towns,  where  the 
necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more 
readily  complied  with.  Otherwise,  when  the  multitude  of 
men  and  cattle  had  consumed  every  convenience  on  one  spot 
of  ground,  it  was  deemed  a  natural  right  to  seise  upon  and 
occupy  such  other  lands  as  would  more  easily  supply  their 
necessities.  This  practice  is  still  retained  among  the  wild 
and  uncultivated  nations  that  have  never  been  formed  into 
civil  states,  like  the  Tartars  and  others  in  the  east ;  where 
the  climate  itself,  and  the  boundless  extent  of  their  territory, 
conspire  to  retain  them  still  in  the  same  savage  state  of 
vagrant  liberty,  which  was  universal  in  the  eariiest  ages ;  and 
which  Tacitus  informs  us  continued  among  the  Germans  till 
the  decline  of  the  Roman  empire  ^,  We  have  also  a  striking 
example  of  the  same  kind  in  the  history  of  Abraham  and  his 
nephew  Lot^^.  When  their  joint  substance  became  so  g^eat, 
that  pasture  and  other  conveniences  grew  scarce,  the  natural 
consequence  was  that  a  strife  arose  between  their  servants ; 
so  that  it  was  no  longer  practicable  to  dwell  together.  This 
contention  Abraham  thus  endeavoured  to  pompose :  ^^  let 
<(  there  be  no  strife,  I  pray  thee,  between  thee  and  me.  la 
<'  not  the  whole  land  before  thee  ?  Separate  thyself,  I  pray 
<<  thee,  from  me.  If  thou  wilt  take  the  left  hand,  then  I  will 
<<  go  to  the  right ;  or  if  thou  depart  to  the  right  hand,  then  I 
^'  will  go  to  the  left."  This  plainly  implies  an  acknowledged, 
right,  in  either,  to  occupy  whatever  ground  he  pleased,  that 
was  not  pre -occupied  by  other  tribes.  "  And  Lot  lifted  up 
<'  his  eyes,  and  beheld  all  the  phdn  of  Jordan,  that  it  was  well 
^^  watered  every  where,  even  as  the  garden  of  the  Lord. 

r  Om.  xxri.  15. 18,  etc.  piu,  ut  nemus,  pUctiit.  De  luor.  Gcr.  10f 
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^  Then  Lot  chose  him  all  the  plain  of  Jordan^  and  journeyed 
<'  east ;  and  Abraham  dwelt  in  the  land  of  Canaan." 

Upon  the  same  principle  was  founded  the  right  of  migra- 
tion, or  sending  colcmies  to  find  out  new  habitations,  when  the 
mother-country  was  overcharged  with  inhabitants ;  which  was 
practised  as  well  by  the  Phoenicians  and  Greeks,  as  the  Ger- 
mans, Scythians,  and  other  northern  people.  And,  so  long  as 
it  was  confined  to  the  stocking  and  cultivation  of  deseit  uniu'^ 
habited  countries,  it  kept  strictly  within  the  limits  of  the  law  of 
nature.  But  how  far  the  seising  on  countri^es  already  peopled^ 
and  driving  out  or  massacring  the  innocent  and  defenceless 
natives,  merely  because  they  differed  from  their  invaders  in 
language,  in  religion,  in  customs,  in  government,  or  in  colors 
how  far  such  a  conduct  was  consonant  to  nature,  to  reason, 
or  to  Christianity,  deserved  well  to  be  considered  by  those, 
who  have  rendered  their  names  immortal  by  thus  civilizing 
mankind. 

As  the  world  by  degrees  grew  more  popiidous,  it  daily 
became  more  difficult  to  find  out  new  spots  to  inhabit,  without 
encroaching  upon  former  occupants :  and  by  constantly  occu- 
pying the  same  individual  spot,  the  fruits  of  the  earth  were 
consumed,  and  its  spontaneous  produce  destroyed,  without  any 
provision  for  fiiture  supply  or  succession.  It  therefore  became 
necessary  to  pursue  some  regular  method  of  providing  a  con- 
stant subsistence  ;  and  this  necessity  produced,  or  at  least  pro- 
moted and  encouraged,  the  art  of  agriculture.  And  the  art  of 
agriculture,  by  a  regular  connexion  and  consequence,  intro- 
duced and  established  the  idea  of  a  more  permanent  property 
in  the  soil,  than  had  hitherto  been  received  and  adopted.  It 
was  clear  that  the  earth  would  not  produce  her  fruits  in  sufficient 
quantities,  without  the  assistance  of  tillage  :  but  who  would  be 
at  the  pains  of  tilling  it,  if  another  might  watch  an  opportunity 
to  seise  upon  and  enjoy  the  product  of  his  industry,  art,  and 
labor  ?  Had  not  therefore  a  separate  property  in  lands,  as  well 
as  moveables,  been  vested  in  some  individuals,  the  world  ntust 
have  continued  a  forest,  and  men  have  been  mere  animals  of 
prey  ;  which,  according  to  some  philosophers,  is  the  genuine 
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state  of  nature.  Whereas  now  (so  graciously  has  providence 
interwoven  our  duty  and  our  happiness  together)  the  result  of 
this  very  necessity  has  been  the  ennobling  of  the  human  species, 
by  giving  it  opportunities  of  improving  its  rational  faculties,  as 
well  as  of  exerting  its  natural.  Necessity  begat  property :  and, 
in  order  to  insure  that  property,  recourse  was  had  to  civil  society, 
which  brought  along  with  it  a  long  train  of  inseparable  concomi- 
tants :  states,  government,  laws,  punishments,  and  the  public 
exercise  of  religious  duties.  Thus  connected  together,  it  was 
found  that  a  part  only  of  society  was  sufficient  to  provide,  by 
their  manual  labor,  for  the  necessary  subsistence  of  all ;  and 
leisure  was  given  to  others  to  cultivate  the  human  mind,  to 
invent  useful  arts,  and  to  lay  the  foundations  of  science. 

The  only  question  remaioing  is,  how  this  property  became 
actually  vested:  or  what  it  is  that  gave  a  man  an  exclusive 
right  to  retain  in  a  permanent  manner  that  specific  land, 
which  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  observed  that  occupancy 
gave  the  right  to  the  temporary  use  of  the  soil,  so  it  is  agreed 
upon  all  hands  that  occupancy  gave  also  the  original  right  to 
the  permanent  property  in  the  subatance  of  the  earth  itself; 
which  excludes  every  one  else  but  the  owner  from  the  use  of 
it.  There  is  indeed  some  difference  among  the  writers  on 
natural  law,  concerning  the  reason  why  occupancy  should 
convey  this  right,  and  invest  one  with  this  absolute  property : 
Grotius  and  Puffendorf  insisting^  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  assent  of  all  mankind, 
that  the  first  occupant  should  become  the  owner ;  and  Bar- 
beyrac,  Titius,  Mr.  Locke,  and  others,  holding,  that  there 
is  no  such  implied  assent,  neither  is  it  necessary  that  there 
should  be  ;  for  that  the  very  act  of  occupancy,  alone,  being 
a  degree  of  bodily  labor,  is,  from  a  principle  of  natural 
justice,  without  an^  consent  or  compact,  sufficient  of  itself 
to  gain  a  title.  A  dispute  that  savors  too  much  of  nice  and 
scholastic  refinement  (1)  !  However,  both  sides  agree  in  this, 

(1)   But  it  is  of  great  importance  that  moral  oblig-ations  and  tlic 
rudiments  of  kws  should  be  referred  to  true  aiid  intelli^ble  principles. 
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that  occupancy  in  the  thing  by  which  the  title  was  in  fact 
originally  gained ;  every  man  seising  to  his  own  continued ' 
use  such  spots  of  ground  as  he  found  most  agreeable  to  his 


such  as  the  minds  of  serious  and  well-disposed  men  can  rely  upon  with 
confidence  and  satisfaction. 

Mr.  Locke  says,  "  that  the  labor  of  a  man's  body,  and  the  work  of 
**  his  hands,  we  may  say  are  properly  his.  Whatsoever  then  he  remove 
"  out  of  the  state  that  nature  hath  provided  and  left  it  in,  he  hath  mixcd^ 
"  his  labor  with,  and  joined  to  it  something  that  is  his  own,  and  thereby 
"  makes  it  his  property."     fOn  Gov.  c,  5.) 

But  this  argument  seems  to  be  a  petitio  principii;  for  mixing  labor 
with  a  thing,  can  signify  only  to  make  an  alteration  in  its  shape  or  form  ; 
and  if  I  had  a  ri^t  to  the  substance,  before  any  labor  was  bestowed 
upon  it,  that  right  still  adheres  to  all  that  remains  of  the  substance, 
whatever  changes  it  may  have  undergone :  if  I  had  no  right  before,  it 
is  clear  that  I  have  none  after ;  and  we  have  not  advanced  a  single  step 
by  this  demonstration. 

The  account  of  Grotius  and  PufTendorf,  who  maintain  that  tlie  on- 
grin  and  inviolability  of  property  are  founded  upon  a  tacit  promise  or 
compact,  and  therefore  we  cannot  invade  another's  property  without  a 
violation  of  a  promise  or  a  breach  of  good  faith,  seems  equally,  or  more, 
superfluous  and  inconclusive. 

There  appears  to  be  just  the  same  necessity  to  call  in  the  aid  of  a 
promise  to  account  for,  or  enforce,  every  other  moral  obligation,  and 
•  to  saj'  that  men  are  bound  not  to  beat  or  murder  each  other,  because 
they  have  promised  not  to  do  so.  Men  are  bound  to  fulfil  their  con- 
tracts and  engagements,  because  society  could  not  otherwise  exist ; 
men  are  bound  to  refridn  from  another's  property,  because  likewise 
society  cotild  not  otherwise  exist.  Nothing  therefore  is  gained  by 
resolving  one  obligation  into  the  other. 

But  how,  or  when^  then,  does  property  commence  ? .  I  conceive  no 
better  answer  can  be  given,  than  by  occupancy,  or  when  any  thing  is 
separated  for  private  use  from  the  common  stores  of  nature.  This  is 
agreeable  to  the  reason  and  sentiments  of  mankind,  prior  to  all  civil 
establishments.  When  an  untutored  Indian  has  set  before  him  the 
fruit  which  he  has  plucked  from  tlie  tree  that  protects  him  from  th(^ 
heat  of  the  sun,  and  the  shell  of  water  raised  from  tlie  fountstin  that 
springs  at  his  feet ;  if  he  is  driven  by  any  daring  intruder  from  this 
j«past,  so  easy  to  be  replaced,  he  instantly  feels  and  resents'  the  viola- 
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own  convenience^  pronded  he  found  them  unoccupi^ 
any  one  else. 

Propbrtt,  both  in  lands  and  moveables,  being  th^ 
ginally  acquired  by  the  first  taker,  which  taking  amoun 
a  declaration  that  he  intends  to  appropriate  the  thing  tf 
t>wn  use,  it  remains  in  him,  by  the  principles  of  universal 
till  such  time  as  he  does  some  other  act  which  shews  an  ii 
tion  to  abandon  it;  for  then  it  becomes,  naturally  sp 
ing,  pubHH  juris  once  more,  and  is  liable  to  be  again  ap 
priated  by  the  next  occupant.     So  if  one  is  possessed 
jewel,  and  casts  it  into  the  sea,  or  a  public  highway,  th 
such  an  express  dereliction,  that  a  property  will  be  veste 
the  first  fortunate  finder  that  will  seise  it  to  his  own  use. 
if  he  hides  it  privately  in  the  earth  or  other  secret  place, 
it  is  discovered,  the  finder  acquires  no  property  therein ; 
the  owner  hath  not  by  this  act  declared  any  intentioE 
abandon  it,  but  rather  the  contrary  ;  and  if  he  loses  or  dl 
it  by  accident,  it  cannot  be  collected  from  thence,  that 
designed  to  quit  the  possession ;  and  therefore  in  such  a  c 
the  property  still  remains  in  the  loser,  who  may  claim  it  ag 
of  the  finder.     And  this,  we  may  remember,  is  the  docti 
of  the  law  of  England,  with  relation  to  treasure  trove  K 

But  this  method  of  one  man's  abandoning  his  propei 
and  another  seising  the  vacant  possession,  however  y< 
founded  in  theory,  could  nOt  long  subsist  in  fact.  It  was  < 
culated  merely  for  the  rudiments  of  civil  society,  and  nee 
«arily  ceased  among  the  complicated  interests  and  artifi( 
refinements  of  poiite  and  established  governments.  In  th< 
it  was  found,  that  what  became  inconvenient  or  useless 
one  man,  was  highly  convenient  and  useful  to  another ;  w 
was  ready  to  give  in  exchange  for  it  some  equivalent,  tl 

i  See  Vol.  I.  page  295. 


lion  of  that  law  of  property,  which  nature  herself  has  written  upon  1 
hearts  of  all  mankind. 
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iras  eqiUlf  deuraUe  to  the  former  proprietor.  Thus  mutUAl 
CQBT^ence  introduced  oomm^cial  traffic,  and  the  recipi?ocal 
triaiafer  of  property  by  salOf  grantf  or  conveyance! 
which  may  be  considered  either,  aa  a^  continuance  of  [10] 
the  original  poaaesaion  which  the  firat  occupant  had ; 
or  as  an  abandoning  of  the  thing  by  the  present  owner,  and 
an  immecUate  successive  occupancy  of  the  same  by  the  new 
proprietor.  The  voluntary  dereliction  of  the  owner,  and 
delivering  the  possession  to  another  individual,  amount  to  % 
transfer  of  the  property ;  the  proprietor  declaring  his  inten- 
tion no  longer  to  occupy  the  thing  himself  but  that  hb  own 
light  of  occupancy  shall  be  veated.in  th6  new  acquirer.  Or, 
taken  in  the  other  light,  if  I  agree  to  part  with  an  acre  of  my 
land  to  Titius,  the  deed  of  conveyance  is  an  evidence  of  my 
intendiog  to  abandon  the  property :  and  Titius  b«ing  the  only 
or  first  man  acquainted  with  aucb  my  intention,  immediately 
stops  in  and  aeiaes  the  vacant  possession  $  thus  the  consent 
dxpressed  by  the  conveyance  gives  Titius  a  good  right  against 
me ;  and  possession,  or  occupancy,  iConfirms  that  right  against 
all  the  worid  besides  (2). 

-  Tits  most  univeraal  and  effectual  way  of  abandoning  pro- 
perty, is  by)  the  death  of  the  occi^jmnt:  when,  both  the^  actual 
possessicm  and  intention  of  keeping^  posaeasiooi  ceasing,  the 
property  which  is  founded  upon  such  possession  and  intention, 
ought  also  to  ceaae  of  courae.  For,  naturally  speaking,  the 
instant  a  nian  ceases  to  be,  he  ceases  to  have  any  dominion : 
else  if  he  had  a  right  to  dispose  of  his  acqubitions  one  mo- 
ment beyond  his  life,  he  would  also  have  a  right  to  direct 


irriU. 


'  (t)  Vpon  whatever  prindple  tiie  right  to  property  is  founded,  the 
power  of  givhig  and  traniferring  teems  to  follow  as  a  nsturil  iconse* 
qdence ;  if  the  hunter  and  the  fisherman  exchange  the  produce  of  their 
toils,  no  one  ever  4isputed  the  validity  of  the  contract,  or  the  continuance 
of  the  origmai  title.  This  does  not  seem  to  be  aptly  explained  by  occu. 
pancy,  for  it  cannnt  be  said  that  in  such  a  case  there  is  ever  a  vacancy 
ofpoasenion. 

VOL.  II.         '    3 


10  rm,  vioim  book  n: 

theit  dkpMia  for  A  rnMm  of  age«  lifMr  hte;  -#h$6h  iro«NI 
be  higfttf  absurd  mid  ihcdriTenlimt.  AH  proiperTf  must  Uieni» 
fore  cease  iqKm  death,  cetitddtrifig  men  Ha  abaoliifee  ifldhri* 
duals,  akd  undoimected  /with  civil  society :  fer  then^  by  liUe 
principles  before  eatirt>ltoH^dy  the  next  immediate  occupant 
Would  acquire  a  ri^t  ih  all  that  the  deceased  peeaeaaed.  Bat 
as,  mider  civilised  i^^veirrniettfn  whieh  areealculMed  for  ib» 
peace  of  mankifid,  such  a  coiisdtutioft  Would  be  produttlfeof 
endless  distttrb»ices^  the  universid  law  of  almost  etery  iiatiOii 
(which  is  a  kind  of  seeondaty  law  of  nature)  has  liither  glrwi 
the  dying  person  a  power  of  eohtihiiing  his  pfoperty^  by  dia^ 
posing  of  his  possesions  bjr  lildtl ;  or,  in  case  he  neglects  t^ 
dispose  of  it,  or  is  not  pcifmitted  to  mak^  any  disposi* 
[1 1  j  dkm  at  all,  the  mmdcipal  law  of  the  country  then  atbpa 
ih,  and  declares  who  ahall  be  the  snoeesaor,  represeft'* 
tadre,  or  heir,  of  the  deceased ;  that  i^  who  alone  shall  have 
a  rig^t  to  ehter  lipontliis  vacant  possession,  ih  order  to  avoid 
that  cctifusibn,  which  its  beeomin|^  again  oomnidn  would 
occauon  K  And  farther^  in  cate  no  testament  be  pehnitted 
by  the  law,  or  none  be  made,  and  n6  heir  can  b^  found  iSO 
quidified  as  tlie  laW  requires,  slili,  to  phBvent  the  robust  title 
of  occupahcy  irOm  a^n  taking  placO,  tto  doctrine  of  bscheata 
is  adopted  in  almost  every  6ovntr|r ;  whereby  tiie  sorertign 
of  the  state,  and  those  wim  claim  unde^  tiis  aut&cndty,  are  the 
ultimate  heirs  and  succeed  tb  those  inheritanoss^  to  ^ivhich  no 
other  tatle  can  be  formed. 

The  right  of  inheritance,  or  descent  to  the  ^hildrth  and 
relations  of  the  deceased,  se^mi  to  have  been  allowed  much 
earlier  than  the  right  of  deviung  by  testament.  We  are  apt 
to  conceive  at  first  view  that  it  has  nature  on  its  side  ;  yet 
we  often  mistake  for  nature  what  we  find  established  by  iong 
and  inveterate  custom.  It  is  certainly  a  witi(e  ahd  effectoalt 
but  clearly  a  political,  establishment ;  sIMce  "^e  p^rttiMtkdk 
right  of  property,  vested  in  the  ancestor  himself,  was  no 

k  It  is  pruici|«ny  to  prevent  any  vaeaBcy  death  of  either,  the  inhcritaiMe  4Mt  a6t.  ib 
of  ponenioa,  that  the  ciril  law  eamadef  ptoperiy deteen|ai  m  eootiniie  te  Hm^msA 
fkfher  and  idats  one  penoD;io  that  upon  the     ortbeinrrircnr.   FCS8.9.11. 
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mStumaif  but  mntr^  a  rfotf,  *i^  (d).  It  &  Ivm,  dittt  tiie 
tranpn&MioQ  of  erne's  |>Mi«a«ioo8  to  poBtenty  haa  m  evklent 
^thdency  to  make  a  i&aa«  good  iettisen  and  a  useful  mem- 
ter  of  sbdetf  t  it  aets  the  {Masions  on  tlie  side  of  duty,  ai&d 
fvotnpts  a  nian  to  deserve  weUdTtlM  fnAiic,  when  he  is  8«^ 


(3)  I  cannot  ugree  ydth  the  learned  Contmentatpr,  th^t  the  perma- 
nent right  of  property  vested  in  the  ancestor  himself  (that  is,  for  his 
iife),  is  not  k  natural.'but  merely  a  civil  right  '      - 

I  have  endeavoured  to  shew,  (Note  i\)  diat  tile  notion  of  )>Toperty  is 
^aaiTerial,  .and  is  suggested  to  the  aund  of  man  by  leattei  sad  asSsEe, 
fp^  fto  94  ^aM^  jb^tutiiwis  i^nd  civijiifid  re&iffne^^  ^Se^  i^o 
VqJL  Iv.  p.  9.  n.  ,4')  If  tljie  Uws  ^f  jthe.land  were  siispjended,  we 
shpuld  be  ^nder  the  same  moral  and  natural  obligation  to  refrain  from 
invading  each  other's  property  as  from  attacking  and  assaulting  each 
others  persons,  t  am  obliged  also  to  differ  from  the  learned  Judgie, 
and  tSX  writers  upon  geaeral  law,  who  MawUiin,  that  children  hate 
|K>  httitet  idsisA  by  aature  ilo  succeed  to  the  p»^rty  of  their  de- 
eessed  parents  than  strsngv^ ;  |Uid  t^t  the  jpi;efefei^ce  given  to  .thena, 
f^Qf^atea  solely  in  po^ticld  eatab^shmenta.  |[See  the  Editor's  distinc- 
tions between  natural  and  positive  laws.  Vol.  I.  p.  58.  n.  7.)  I  know  na 
other  criterion  by  which  we  can  detertnirie  any  rule  6r  obligfation  to  ^e 
founded  in  nature,  than  its  universality ;  and  by  itiquiring  whether  it  i» 
not,  and  has  not  been,  in  ^  coanttiea  and  ages,  ligreekblees  lire  feel- 
ings, aflbolaoas,  sad  <iessoii  of  siaakiad*  The  afibctoi  ef  ^iseents 
to^raiH^  thor  cMldi^  ia  the  i^^t  jppiveyfi^  and  ju^ve^j^  ^jnqaple 
yrhiph  nat\ire  has  planted  in  the  hifman  breast ;  ai^d  it  cannot  be  coi^- 
ceived,  even  in  the  most  savage  state,  that  any  one  is  so  destitute  of 
that  afTectlon  and  of  reason,  who  would  hot  revolt  at  the  position,  that 
a  strahger  has  as  g^od  a  right  as  hiis  children  to  the  property  of  a 
deceased  parent.  ' 

Ifmedes  tueee§tomque  iui  augue  iHeHf  aeeoisjidt.to  have  been  coa* 
fined  to  the  wo5)da  of  Genni^iy,  but  to.be.one  5>f  the  first  Uwa  in  the 
eode  of  nature ;  thot^  positive  ii^titutions  may  h^ive  thoi^t  it  pru- 
dent to  leave  the  parent  the  full  disposition  of  his  property  after  his 
death,  or  to  regulate  the  shares  of  the  children,  when  the  parent's  will 
is  unknown. 

In  the  earliest  history  of  mankind  we  have  express  authority  that 
this  ia  agreeable  to  the  will  of  God  himsetf ;  and  behold  the  vmrdofthe 
Lord  came  unto  Abrahavn^tt^ingt  ihif  mI^qU  not  be  thine  heir,-  but  he  that 
thail  come  out  of  thine  ovm  bovteU  shfili  ^  thine  heir.    Gen,  c.  l^> 
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tint  the  reivard  of  his  serrices  will  not  iKe/wkh  himaelli 
be  trantmkted  to  those  with  whom  he  iaxooiiectod  bf 
dearest  and  most  tender  afibctions.  Yet,  reasonable' aili 
foundation  of  the  right  of  Inheritance  may  seem>  itis  pre 
Me  that  itaimme^ate  original  arose  not  from  specuiaid 
altogether  so  delicate  and  refined,  and,  if  not  from  fortuil 
circumstances,  at  least  from  a  plainer  and  more  simple  pi 

ciple.    A  man's  children  or  nearest  relations  are  u 
[]l3])    ally  about  him  on  hb  death-bed,  and  are  the  earli 

witnesses  of  his  decease.     They  became  therefi 
generally  the  next  immediate  occupants,  till  at  length  in  pi 
cess  of  time  this  frequent  usage  ripened  into  general  1ft 
And  therefore  also  in  the  earliest  ages,  on  fidlure  of  chiklHi 
a  man's  servants  born  under  his  roof  were  allowed  to  be  £ 
heirs  ;  being  immediately  on  the  spot  whea  he  died.     F4 
we  find  the  old  patriarch  Abraham  expressly  declaring,  th 
^^  since  God  had  given  him  no  seed,  his  stewisrd  Eliezil 
"  one  bom  in  his  house,  was  his  heir  >.'•  -.^ 

While  property  continued  only  for  life,  testaments  well 
useless  and  unknown ;  and,  when  it  became  inheritable,  th 
inheritance  was  long  indefeasible,  and  the  children  or  heir 
at  law  were  incapable  of  exclusion  by  will.    Till  at  lengtl 
it  was  found,  that  so  strict  a  rule  of  inheritance  made  hein 
disobedient  and  headstrong,  defrauded  creditors  of  their  ju« 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  estates  as  the  exigence  of  their  familiea 
required.    This  introduced  pretty  generally  the  right  of  dis^^ 
posing  of  one's  property,  or  a  part  of  it,  by  tettamcnt ;  that  i% 
by  written  or  oral  instructions  properly  witne99td  and  authen- 
ticated,  tuxording  to  the  fileaaure  of  the  deceased ;  which  wo 
therefore  emphatically  style  his  vriil.    This  was  established 
in  some  countries  much  later  than  in  others.    With  us  in 
England,  till  modem  times,  a  man  could  only  dispose  of  one 
third  of  his  moveables  from  his  wife  and  children ;  and,  in 
Ipeneral,  no  will  was  permitted  of  lands  till  the  reign  of 
Henry  the  eighth  ;  and  then  only  of  a  certain  portion :  for 

1  "OeiK  XT,  3. 
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hyni$  notlBl«fiteT  4i0Mstot«ikn  that  die  ^^ 

leal  property  beciaae  eo  uDhenel  us  at  pvesent  (4).. 

WuLLS  therefore  and  tettamentB,  rights  of  inheritance  and 
'aiKceaaioBSt  are^  o£diem  creHtureB  of  the  ciTil  or  munidiMdi 
lawsf  and  accordingly  are  ia^  reapecta  .regulated  by  them ; 
erery  distinct  country  having^difierent  ceremonies  and  requi' 
sites  to  make  m  testament  compAelely  valid :  neither  dees  any 
^dng  Tsry  mbtc  than  the  right  of  inheritance  under 
different  national  establishttients. .  In  England  parti-  [13] 
eularlyi  this  diyc^ruty  is  canned  to  such  alengtbtaa  if 
It  had  been  meant  to  point  ont  the  pewer  of  the  laws  in  i^egu- 
lating  the  suceesuon  to  property ^and  how  futile  e?eryclaim 
must  bcy  that  has  not  its  foundation  in  the  poaitiye  rules  of 
the  state.  In  personal  estates  the  fitther  may  succeed  to  his 
eliil^ren ;  in  landed  property  he  never  can  be  their  immediate 
h&iff  by  any. the  remotest  possibility;  in- general  only  the 
eldest  SOD)  in  iSome  places  only  ithe  youngesti  in  others  all  the 
sons  togetheii^  have  a  right  to  suooeed  to  the  inheritance  t  in 
wetd  estates  males  are  preferred  to  femalest  and  the  eldest 
male  will  usually  exclude  the  rest ;  in  the  division  of  personal 
estates^  the  females  of  equal  degree  are  admitted  together 
with  tiie  tmaleS)  iold  no  right  of  primogeniture  is  allpwed.  ^ 

This  4)tie  consideration  may  help  to  remove  the  scruples 
of  many  well-meaning  persons,  who  set  up  a  mistaken  con- 
science in  opposition  to  the  rules  of  law.  If  a  man  disinhe- 
rits his  son,  by  a  will  duly  executed,  and  leaves  his  estate 
to  a  strajB^er,  there  are  many  who  consider  this  proceeding 
<as  contrary  to  natural  justice ;  while  others  so  scrupulously 
adhere  to  the  supposed  intention  of  the  dead,  that  if  a  will  of 
lands  be  attested  by  only  two  witnesses  instead  of  threes  vriiich 
the  law  requires,  they  are  apt  «to  imagine  that  the  heir  is 
bound  in  conscience  to  relinquish  his  title  to  the  devisee.  But 

(4)  By  32  Hen.  VIII.  c.  1.  all  socage  lands  were  made  devisable,  and 
two  thirds  of  lands  of  military  tenure :  when  these  at  the  restoration 
were  converted  into  socage  tenure,  all  lands  became  derisaWe,  some 
•  copyholds  excepted.    $cc  p.  375. 


both  of /them  cai^Uudijr  proeeed  upMi  wry  ^nrdneous  pvkid- 
pies,  as  if,  on  the  one  hiAd,  the  son  hod  by  qatufe  «r  i^t 
to  snoceed  to  hisfitther^s  lands ;  or  as  if^  on  the  Otfaev  hand, 
the  owner  was  by  natitpe  entitled  to  <fireotthe  successioB  of 
his  property  after  his  own  decease^  Whereas thoUmr^natupe 
eiig>gests,  that  on  the  deaths  the  possecMor  the  estaite  stkmld 
egain  become  common,  and  he  open  to  the  next  ocinipfiBt) 
unless  othemrise  ordered  Ibr  the  sake  of  oi^il  peace  bf  the 
positive  law  of  Society.  The  poskive  lawof  socsetf,  which  Is 
with  us  the  a^ianicipal  law  ef  EAglan^,  dfcrects  it  to  Test  in 
each  person  as>  the  last  propdetor  shaU  by  will,  attended  wiUi 
cortSiA  requisites,  appoint;  and)  ip  -defect  of  such  appoint* 

meat,  to  go  to  sonie  particular  person,  who  from  the 
£l4j    result  of  certain  local  const&tutioais,  appears  to  be  the 

heir  at  taw.  Hence  it  follQWs,  that,  where  the  appoint- 
ment-is reg^olaily  made,  there  pamiot  be  a  shadow  of  light 
in  atty  one  iMi  tiie  person  appointed :  and,  where  the  neces- 
•ary  requisites  are  xmiitted,  the  right  of  the  heir  is  equally 
strong  4Uid'  buik  upon  as^selid  a  foundation,  as  the  right  of 
the  devisee  would  have  been,  suppo^ng  such  reqmsites  wei^ 
obsen^. 

"^  But,  alter  ^1,  there  are  some  lew  thmgs,  which,  not* 
mthstanding  the  general  introduction  and  continuance  of 
property,  must  still  unavoidably  remain  in  common ;  being 
such  wherem  nothing  but  an  usufructuary  property  is  cape* 
ble  of  being  had :  and  therefore  they  still  belong  to  the  first 
occupant,  during  the  time  he  holds  possession  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
idr,  and  water ;  which  a  man  may  occupy  by -means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences : 
such  also  are  the  generalitf  of  those  animals  which  are  said 
to  be/erae  naturae^  or  of  a  wild  and  untameable  disposition: 
which  any  man  may  seise  upon  and  keep  for  his  own  use  or 
pleasure.  All  these  things,  so  long  as  they  remain  in  posses- 
sion, every  man  has  a  right  to  enjoy  without  disturbance  ; 
but  if  once  they  escape  from  his  custody,  or  he  voluntarily  • 
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abanckms  the  use  of  them,  they  return  to  the  common  stock, 
and  any  man  else  has  an  equal  right  to  seise  and  enjoy  them 
afterwards. 

AoAiM ;  there  are  other  things,  in  which  a  permanent  pro- 
perty may  subsist,  not  only  as  to  the  temporary  use,  but  also 
the  solid  substance ;  and  which  yet  would  be  frequently  found 
without  a  proprietor,  had  not  the  wisdom  of  the  law  provided 
a  remedy  to  obviate  this  inconvenience.  Such  are  forest  and 
other  waste  grounds,  which  were  omitted  to  be  appropriated 
in  the  general  distribution  of  lands ;  such  also  are  wrecks, 
estrays,  and  that  species  of  wild  animals  which  the  arbitrary 
constitutions  of  poutive  law  have  distinguished  from  the 
rest  by  the  well-known  appellation  of  game.  With  regard 
to  these  imd  soine  bUiers,  as  disturbances  and  qtian^ls  would 
frequently  arise  among  individuals,  contending  about 
the  acquisition  of  this  species  of  property  by  first  [15] 
occupancy,  the  law  has  therefore  wisely  cut  up  the 
loot  of  dissensicMi,  by  vesting  the  things  themselves  in  the 
aoveretgn  of  the  state :  or  else  in  his  representatives  appointed 
and  authorized  by  him,  being  usually  the  lords  of  manors  (5). 
And  thus  the  legislature  of  England  has  universally  promoted 
the  grand  ends  of  civil  society,  the  peace  and  security  of 
individuals,  by  steadily  pursuing  th^  wise  and  orderly  maxim» 
of  asugning  to  every  thing  capable  of  ownership  a  legal  and 
determinate  owner. 


^•^m 


(5)  The  learned  Judge  has  frequently  repeated  in  his  commentaries, 
that  an  the  game  belongs  to  the  king,  or  to  his  grantees,  being  usually 
the  lonh  of  manors.  This  is  a  doctrine  which  the  editor  is  obliged  to 
controvert  His  reasons  and  authorities  are  stated  at  large  in  a  note  to 
page  419. 
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CHAPTER  THE  SECOND. 


OF  REAL  PROPERTY;  AND,  FIRSt,  OF 
CORPOREAL  HEREDITAMENTS. 


X  HE  objects  of  dominion  or  property  are  ttdngt^  as  con* 
tradistinguished  from  fieraomt :  and  things  are  by  the  law  of 
England  distributed  into  two  kinds  ;  things  real^  and  things 
personal.  Things  real  are  such  as  are  permanent,  fixed,  and 
immoveable,  which  cannot  be  carried  out  of  their  place ;  as 
lands  and  tenements :  things  personal  are  goods,  money,  and- 
all  other  moveables ;  which  may  attend  the  owner's  person 
wherever  he  thinks  proi>er  to  go. 

In  treating  of  things  real,  let  us  consider,  first,  their 
several  sorts  or  kinds ;  secondly,  the  tenures  by  which  they 
may  be  holden ;  thirdly,  the  estates  which  may  be  had  in 
them ;  and,  fourthly,  the  title  to  them^  and  the  manner  of 
acquiring  and  losing  it. 

First,  with  regard  to  their  several  sorts  or  kinds,  things 
real  are  usually  said  to  consist  in  lands,  tenements,  or  here- 
ditaments. Land  comprehends  all  things  of  a  permanent, 
substantial  nature ;  being  a  word  of  a  very  extensive  signifi* 
cation,  as  will  presently  appear  more  at  large.  Tenement  is  a 
word  of  still  greater  extent^  and  though  in  its  vulger  accep* 
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tation  it  is  only  applied  to  houses  and  other  building9>  yet  ifi 
its  original)  proper^  and  legal  sense,  it  signifies  ^very  thing 
that  may  be  holden^  provided  it  be  of  a  pern^anent  nature  ; 
whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind.  Thus  liberum  tenementumy  franktenement, 
or  freehold^  is  applicable  not  only  to  lands  and  other  solid 
objects,  but  also  to  offices,  rents,  commons,  and  the  like  ^ : 
and,  a^  lands  and  houses  are  tenements,  so  is  an  advowson  a 
tenement ;  and  a  franchise,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unsubstantial  kind,  are, 
all  of  them,  legally  speaking,  tenements  ^.  But  an  heredi' 
tamenty  says  sir  Edward  Coke<^,  is  by  much  the  largest  and 
most  comprehensive  expression  :  for  it  includes  not  only 
lands  and  tenements,  but  whatsoever  may  be  inherited^  be  it 
corporeal,  or  incorporeal,  real,  personal,  or  mixed.  Thus 
an  heir-loom,  or  implement  of  furniture  which  by  custom 
descends  to  the  heir  together  with  an  house,  is  neither  land| 
nor  tenement,  but  a  mere  moveable  :  yet,t  being  inheritable, 
is  comprised  under  the  general  word  hereditament :  and  so 
a  condition,  the  benefit  of  which  may  descend  to  a  man  from 
his  ancestor,  is  also  an  hereditament  <^. 

Hereditaments  then,  to  use  the  largest  expression,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  consist 
of  such  as  affect  the  senses  ;  such  as  may  be  seen  and  han- 
dled by  the  body  :  incorporeal  are  not  the  object  of  sensation, 
can  neither  be  seen  nor  handled,  are  creatures  of  the  mind, 
and  exist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial 
and  permanent  objects  ;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land^  says 
sir  Edward  Coke  ®,  comprehendeth  in  its  legal  signification 
any  ground,  soil,  or  earth  whatsoever ;  as  arable,  meadows, 

aCo.  Iitt.f.  d  3  Rep.  2, 

b  Ibid.  19, 30.  el  lint.  4. 

c  1  Inst.  6.' 
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pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath. 
It  legally  includeth  also  all  castles,  houses,  and  other  build- 
ings :  for  they  consist,  saith  he,  of  two  things ;  land^  which 
is  the  foundation,  and  structure  thereupon  :  so  that,  if  I  con- 
Tey  the  land  or  ground,  the  structure  or  building  passeth 
therewith.     It  is  observable  that  vfater  is  here  mentioned  as 
a  species  of  land,  which  may  seem  a  kind  of  solecism  ;  but 
such  is  the  language  of  the  law :  and  therefore  I  cannot  bring 
an  action  to  recover  possession  of  a  pool  or  other  piece  of 
water  by  the  name  of  vniter  only  ;  either  by  calculating  its 
capacity,  as,  for  so  many  cubical  yards ;  or,  by  superficial 
measure,  for  twenty  acres  of  water ;  or  by  general  descrip- 
tion, as  for  a  pond,  a  watercourse,  or  a  rivulet :  but  I  must 
bring  my  action  for  the  land  that  lies  at  the  bottom,  and 
must  call  it  twenty  acres  of  land  covered  with  water  *".     For 
water  is  a  moveable  wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature  ;  so  that  I  can  only 
have  a  temporary,  transient,  usufructuary,  property  therein  : 
wherefore,  if  a  l>ody  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.     But  the  land, 
which  that  water  covers,  is  permanent,  fixed,  and  immove- 
able :  and  therefore  in  this  I  may  have  a  certain  substantial 
property  ;  of  which  the  law  will  take  notice,  and  not  of  the 
other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujua  est  soluniy  ejus 
est  usque  ad  coeium,  is  the  maxim  of  the  law,  upwards  ;  there- 
fore no  man  may  erect  any  building,  or  the  like,  to  overhang 
another's  land  :  and,  downwards,  whatever  is  in  a  direct  line, 
between  the  surface  of  any  land  and  the  centre  of  the  earth, 
belongs  to  the  owner  of  the  surface  ;  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  "  land" 
includes  not  only  the  face  of  the  earth,  but  every  thing  under 
it,  or  over  it.  And  therefore,  if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines  of  metal  and  other  fossils,  his 

f  BiomiL  142: 
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woodS)  his  waters^  and  his  houses,  as  well  ^s  his  fields  and 
meadows.  Not  but  the  particular  names  of  the  things  are 
equally  sufficient  to  pass  them,  except  in  the  instance  of 
water ;  by  a  grant  of  which,  nothing  passes  but  a  right  of  fish- 
ing s :  but  the  capital  distinction  is  this ;  that  by  the  name  of 
t  castle  (1),  messuage,  toft,  croft,  or  the  like,  nothing  else 
will  pass,  except  what  falls  with  the  utmost  propriety  under 
the  term  made  use  of;  but  by  the  name  of  land,  which  is 
nomen  generalistimumj  every  thing  terrestrial  will  pass  K 

g  Co.  Litt.  4.  h  nwL  4,  5, 6. 


(1)  By  the  name  of  a  castle,  one  or  more  manors  may  be  conveyed ; 
and  e  converto  by  the  name  of  a  manor>  a  castle  may  pass.  1  Irut.  5. 
2  Ifut.  31. 
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OF  INCORPOREAL  HEREDITAMENTS. 

xjlN  incorporeal  hereditament  is  a  right  issuing  out  of  a 
thing  corporate  (whether  real  or  personal)  or  concerning,  or 
annexed  to,  or  exercisible  within,  the  same  ^.  It  is  not  the 
thing  corporate  itself,  which  may  consist  in  lands,  houses* 
jewels,  or  the  like ;  but  something  collateral  thereto,  as  a  rent 
issuing  out  of  those  lands  or  houses,  or  an  office  relating  to 
those  jewels.  In  short,  as  the  logicians  speak,  corporeal 
hereditaments  are  the  substance,  which  may  be  always  seen, 
always  handled :  incorporeal  hereditaments  are  but  a  sort  of 
accidents,  which  inhere  in  and  are  supported  by  that  sub- 
stance ;  and  may  belong,  or  not  belong  to  it,  without  any  visi- 
ble alteration  therein.  Their  existence  is  merely  in  idea  and 
abstracted  contemplation;  though  their  effects  and  profits 
may  be  frequently  objects  of  our  bodily  senses.  And  indeed, 
if  we  would  fix  a  clear  notion  of  an  incorporeal  hereditament, 
we  must  be  careful  not  to  confound  together  the  profits  pro- 
duced, and  the  thing,  or  hereditament,  which  produces  them. 
An  annuity,  for  instance,  is  an  incorporeal  hereditament :  for 
though  the  money,  which  is  the  fruit  or  product  of  this 
annuity,  is  doubtless  of  a  corporeal  nature,  yet  the  annuity 
itself,  which  produces  that  money,  is  a  thing  invisible,  has 
only  a  mental  existence,  and  cannot  be  delivered  over  from 
hand  to  hand.  So  tithes,  if  we  consider  the  produce  of  them, 
as  the  tenth  sheaf  or  tenth  lamb,  seem  to  be  completely  cor- 
poreal; yet  they  are  indeed  incorporeal  hereditaments  :  for 

ft  Ca  Lin.  19, 80. 
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they,  being  merely  a  contingent  spr^ging  right,  t6llit6ral 
to  or  issuing  out  of  lands,  can  never  be  the  object  ofr  sens6 : 
that  casual  share  of  the  annual  increase  is  not,  till  severed, 
capable  of  being  shewn  to  the  eye,  nor  of  being -delivered  into 
bodily  possession.  * 

Incorporeal  hereditaments  are  principally  of  ten  sorta ; 
advowsons^tithes,  commons,  wa3r8,  offices,  dignities,  fi^nchises, 
corodies  or  pensions,  annuities,  and  rents.  '  «  ^ 

I.  Advowson  is  the  right  of  presentation  to  a  church,  or 
ecclesiastical  benefice.  Advowson,  advocation  signifies  in^liefi' 
telam  recifierp^  the  taking  into  protection  \  and  thlrefiK^  is 
synonymous  with  pa||ronage,  fiatronattu  :  and  h^  w|io  has  the 
right  of  advowson  is  called  the  patron  of  the  church.  For,  when 
lords  of  ftianoi^  first  built  church'bs  on  their  own  demesnes,  a^d 
appointed  ihe^llthes  of v  those  manors  to  be  paid  to  the  offi*> 
dating  #dtii^rs,  which  before  were  given  to  the  clergy  in 
common,  '^(from  whence,  as  was  formerly  mentiilied^,  ait>se 
the  division  pf  parishes,)  the  lord,  who  thus  buiH  a  Church, 
and  endo^d  it  with'^glebe  or  land,  had  of  comnlon  right  ^ 
jiower  annexed  of  nominating  such  minister  as  he  pleased 
(provided  he  were  canonically  qualified)  to  officiate  in  thAt 
church,  of  which  he  was  the  founder,  endower,  midn|ai|per,  on 
in  one  w^rd,  the  patron  c. 

This  instance  of  an  advowson  will  completely  illustrate  tlie 
nature  of  an  incorporeal  hereditament.  It  is  not  itself  the  bodily 
possession  of  the  church  and  it^ppendages ;  but  it  is  a  right 
to  give  some  other  man  a  title  to  such  bodily  possession.  The 
advowson  is  the  object  of  neither  the  sight,  nor  the  touch ;  and 
yet  it  perpetually  exists  in  the  mihd's  eyef  and  in  contemplar 
ti6n  of  law.  It  cannot  be  delivered  from  man  to  man  by  any 
visible  bodily  transfer,  nor  can  corporal  possession  be  had  of  it. 
If  the  patron  takes  corporal  possession  of  the  church,  the  churcl\ 
yard,  the  glebe  or  the  like,  he  intrudes  on  another  man's  pro- 
perty ;  for  to  these  the  parson  has  an  exclusive  right.  The  pat- 


v» 


b  Vol.  L  Pag.  118.  also  t6  hftve  bran  nllowed  in  the  Roman  Em- 

c  This  original  of  the  ju$  pt^rmattu^  by     pirp.  Nov.  20. 1. 18.  c.  3.    Nov.  118.  c.  23: 
buydmg  and  endowinif  the  church,  appeals 
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ronage  can  therefore  be  only  conveyed  by  operation  of  law,  by 
verbal  grant  (1),  either  oral  or  written,  which  is  a  kind  of  invi- 

(1)  The  late  learned  Vinerian  professor,  Mr.  Wooddeson,  has  taken 
tiotic^  of  this  inaccuracy,  and  has  observed,  that  "  advowsons,  merely 
*'  as  such  (i.  e.  in  g^ss),  could  never,  in  any  age  of  the  English  law, 
*'  pass  by  oral  grant  without  deed."  (  2  Woodd.  64.)  Lord  Coke  says 
expressly,,  that  "  g^ant  is  properly  of  things  incorporeal,  which  cannot 
"pass  witheut  deed.**^  (1  In*t.9.)  But  before  the  statute  of  frauds, 
29  Car.  II.  c.  3.  any  freehold  interest  in  corporeal  hereditaments  might 
have  passed  by  a  verbal  feoffment,  accompanied  with  livery  of  seizin. 
(Litt.  S.  59.)  And  by  such  a  verbal  grant  oC  a  manor,  Mr.  Wooddeson 
justly  observes,  before  the  statute,  an  advowson  appendant  to  it  might 
have  been  conveyed.  (2  Vol.  64.)  But  he  who  has  an  advowson,  or 
a  right  of  patronage  in  fee,  may  by  deed  transfer  every  species  of 
interest  out  of  it,  viz.  in  fee,  in  tail,  for  life,  lor  yeart,  or  may  grant 
one  or  more  presentations.  '  y    , 

Although  this  is  a  right  of  gpreat  value,  yet  the  posses^iojDiof  it  never 
can  yield  anv  lucrative  benefit  to  the  owner,  as  the  law  has  provided 
that  the  exercise  of  tliis  right  must  be  perfectly  gratuitous  ;  yet  it  may 
be  a  provision  for  relations,  a  pledge  of  friendship,  or  what  is  its  true 
Use  and  object,  the  reward  of  leanyng  and  virtue.  Hence  this  mort- 
gagor shall  present  when  the  church  is  vacant,  though  the  advowson 
alone  is  mortgaged  in  fee,  for  the  mortgagfee  could  derive  no  advan- 
tage fro^  the  presentation  in  reduction  of  his  debt.  (3  Atk.  559.)  And 
Ukr  the  same  reason,  it  should  seem,  if  a  church  became  vacant  before 
the  assignees  had  sold  an  advowson,  part  of  the  estate  of  ^  bankrupt, 
the  bankrupt  ought  to  present  upon  that  vacancy,  as  the  law  did  not 
intend  to  deprive  him  of  any  right,  which  could  afford  no  substantial 
benefit  to  his  creditors. 

If  an  advowson  is  sold,  when  the  church  is  void,  it  is  fully  determin- 
ed, that  the  grantee  cannot  have  the  benefit  of  the  next  presentation, 
and  it  is  doubtful  whether  the  whole  g^ant  be  not  void  by  the  common 
law.  See  Cro.  EUz.  811.  3  Bur.  1510.  BL  Rep.  492.  1054.  Amb. 
268.  But  probably  there  would  be  no  objection  to  the  g^ant  of  an 
advowson,  when  the  church  is  vacant,  if  the  next  presentation  to  it 
Svere  expressly  reserved  by  the  grantor.  An  advowson  is  assets  in  the 
hands  of  the  heir.     3  Bro.  P.  C.  556. 

But  if  during  tlie  avoidance  of  a  church  the  patron  die,  the  right  to 
that  presentation  passes  to  his  executor  or  personal  representative, 
unless  it  is  a  donative  benefice,  and  in  that  case  the  right  of  donation 
descends  to  tlie  heir.    2  Wiii.  150. 
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sible  mental  transfer :  and  being  so  vested  it  lies  dormant 
and  unnoticed,  till  occasion  calls  it  forth :  when  it  produces 
a  visible,  corporeal  fruit,  by  entitling  some  clerk,  whom  the 
patron  shall  please  to  nominate,  to  enter  and  receive  Uodily 
possession  of  the  lands  and  tenements  of  the  church. 

Advowsons  are  either  advowsons  a/r/^^n(/a7i/,  or  advowsons 
in  gross.  Lords  of  manors  being  originally  the  only  founders, 
and  of  course  the  only  patrons,  of  churches^,  the  rigl^t  of 
patronage  or  presentation,  so  long  as  it  continues  annexed  to 
the  possession  of  the  manor,  as  some  have  done  from  the 
foundation  of  the  church  to  this  day,  is  called  an  advowson 
appendant «:  and  it  will  pass,  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any  other  words  ^  But 
where  the  property  of  the  advowson  has  been  once  separated 
from  the  property  of  the  manor  by  legal  conveyance,  it  is 
called  an  advowson  in  gross,  or  at  large,  and  never  can  be 
appendant  any  more ;  but  is  for  the  future  annei^ed  to  the 
person  of  its  owner,  and  not  to  his  manor  or  lands  fi, 

Advowsons  are  also  either  fireaentative^  collatiue^  or  donu' 
tive^.  An  advowson  presentative  is  where  the  patron  hath  a 
right  of  presentation  to  the  bishop  or  ordinary,  and  moreover 
to  demand  of  him  to  institute  his  clerk,  if  he  finds  him  cano- 
nically  qualified  :  and  this  is  the  most  usual  advowson.  An 
advowson  collative  is  where  the  bishop  and  patron  are  one 
and  the  same  person :  in  which  case  the  bishop  cannot  present 
to  himself;  but  he  does,  by  the  one  act  of  collation,  or 
conferring  the  benefice,  the  whole  that  is  done  in  com-  [23] 
mon  cases,  by  both  presentation  and  institution.  An 
advowson  donative  is  when  the  king,  or  any  subject  by  his 
license,  doth  found  a  church  or  chapel,  and  ordains  that  it 
shall  be  merely  in  the  gift  or  disposal  of  the  patron;  subject 
to  his  visitation  only,  and  not  to  that  of  the  ordinary ;  and 
vested  absolutely  in  the  clerk  by  the  patron's  deed  of  dona- 

4  Co.  Lkt  119.  e  IbW.  121.  f  Ibid  307.  g  Ibid.  120.  h  Ibid. 
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doii)  ^thout  presentation,  institution,  or  induction  >  (2).  This 
is  said'to  have  been  anciently  the  only  way  of  conferring  eccle- 
siastical benefices  in  England ;  the  method  of  institution  by 
the^  bishop  not  being  established  more  early  than  the  time  of 
archbishop  Becket  in  the  reign  of  Henry  II  ^.  And  therefore 
though  pope  Alexander  III  S  in  a  letter  to  Becket,  severely 
invj^ghs  against  the  firava  ^ontuetudoy  as  he  calls  it,  of  inves* 
titiiif  conferred  by  the  patron  only,  this  however  shews  what 
was  then  the  common  usage.  Others  contend,  that  the  claim 
of  the  'bishops  to  institution  is  as  old  as  the  first  planting  of 
Christianity  in  this  island ;  and  in  proof  of  it  they  allege  a 
letter  irom  the  English  nobility  to  the  pope  in  the  reign  of 
Henry  the  third,  recorded  by  Matthew  Paris™,  which  speaks 
of  presentation  to  the  bishop  as  a  thing  immemorial.  The 
truth  seems  to  be,  that,  where  the  benefice  was  to  be  con- 
ferred on  a  mere  layman,  he  was  first  presented  to  the  bishop, 
in-order  to  receive  ordination,  who  was  at  liberty  to  examine 
and  refuse  him :  but  where  the  clerk  was  already  in  orders,  the 
living  was  usually  vested  in  him  by  the  sole  donation  of  the 
patron ;  till  about  the  middle  of  the  twelfth  century,  when 
the  pope  and  his  bishops  endeavoured  to  introduce  a  kind  of 
feodal  dominion  over  ecclesiastical  benefices,  and,  in  conse- 

i  Co.  UtU  344.  1  Decretal.  L  3.  t.  7.  c  3. 

k  S«ld.  tith.  c  IS.  tec  3.  '        m  A.  U.  1230. 


(2)  Two  peculiar  properties  of  donatives  may  be  mentioned  here ; 
one  is,  that  the  presentation  does  not  devolve  to  the  king,  as  in  other 
tivings,  when  the  incumbent  is  made  a  bishop  fCa.  Pari,  184.) :  the 
other  is  taken  notice  of  by  Mr.  Wooddeson,  that  donatives  arc  within 
the  statute  of  pluralities,  if  a  donative  is  the  fii*8t  living ;  but  if  a  dona- 
tive is  the  second  benefice  taken  without  a  dispensation,  the  first  would 
not  be  void,  for  the  words  of  the  statute  are,  instituted  and  inducted  to 
any  other,  which  are  not  applicable  to  donatives.  1  Woodd.  330.  But 
though  the  first  might  not  be  void  imder  the  statute,  if  the  incumbent 
took  a  donative  without  a  dispensation,  yet  by  the  canon  law  it  would 
be  voidable,  and  to  bold  both,  the  incumbent  must  have  the  consent  of 
the  patron  and  ordinary  of  the  first  benefice. 
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quence  of  that,  began  to  claim  and  exercise  the  right  of  insti- 
tution universalty,  as  a  species  of  spiiitual  investiture. 
-    However  this  may  be,  if,  as  the  law  nbw  stsCndlB,  the  true 
patron  once  waves  this  privilege  of  donation,  and  presents  to 
the  bishop,  and  his  clerk  is  admitted  and  instituted, 
the  advowson  is  now  become  for  ever  presentative,     [24] 
and  shall  never  be  donative  any  more ".    F6f •  these 
exceptions  to  general  rules,  and  common  right,  are  ever 
looked  upon  by  the  law  in  an  unfavorable  view,  and  con- 
strued ad  strictly  as  possible.  If  therefore  the  patron,  in  whom 
such  peculiar  right  resides,  does  once  give  up  that  right,  the 
law,  which  loves  uniformity,  will  interpret  it  to  be  done  with 
ah  intention  of  giving  it  up  for  ever;  and  will  therefore 
reduce  it  to  the  standard  of  oth^r  ecclesiastical  livings  (3). 

II.  A  SECOND  species  of  incorporeal  hereditaments  is  that 
of  tithes;  which  are  defined  to  be  the  tenth  part  of  the 
increase,  yearly  arising  and  renewing  from  the  profits  of 
lands,  the  stock  upon  lands,  and  the  personal  industry  of  the 
inhabitants  :  the  first  speties  bein^  usually  called  firedialy  as 
of  com,  grass,  hops,  and  wood^ :  the  second  tnixed^  as  of  wool^ 
milk,  pigs,  isfc,  p,  consisting  of  natural  products,  but  nurtured 
and  preserved  in  part  by  the  cafe  of  man  ;  and  of  these  the 
tenth  must  be  paid  in  gross ;  the  third  fieraonaly  as  of  manual 
occupations,  trades,  fisheries,  and  the  like  ;  and  of  these  only 
the  tenth  part  of  the  clear  gains  and  profits  is  due^  (4). 


a  Co.  litt.  344.    Cro.  Jae.  63. 
o  1  Ro& Ak*. 03^    8l]uU64^ 


p  Itrid. 

q  1  RoU.  Abr.  640. 


(3)  The>contrary  is  held  by  a  later  authority  than  the  authorities  refer- 
red to  by  the  learned  Judge ;  in  which  it  was  declared,  that  although  a 
presentation  may  destroy  an  impropriation,  yet  it  cannot  destroy  a  dona^ 
^ye,  because  the  creation  thereof  is  by  letters  patent    1  Salk.  541. 

(4)  It  has  been  decided  by  the  court  of  exchequer  tb^t  agistment  if 
a  predial  tithe.  3  Anttr.  760.  Personi^  tithes  are  only  payable  by  a 
^>edal  custom,  and  perhaps  are  paid  no  where  now  in  England,  e^^cept 
for  fish  caught  in  the  sea,  and  for  com  mills.    3  Bum*  £q.  4T2, ' 
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It  is  not  to  be  expected  from  the  nature  of  these  general 
commentaries,  that  I  should  particularly  specify,  ivhat  things 
are  titheable,  ai^d  what  npt ;  the  time  when,  or  the  manner  and 
proportion  in  which,  tithes  are  usually  due  (5).  For  this  I 
must  refer  to  such  authors  as  have  treated  the  matter  in  detail : 
and  shall  only  observe,  that,  in  general,  tithes  are  to  be  paid 
for  every  thing  that  yields  an  annual  increase,  as  com,  hay, 
fruit,  cattle,  poultry,  and  the  like ;  but  not  for  any  thing  that 
is  of  the  substance  of  the  earth,  or  is  not  of  annual  inerease,  as 
stone,  lime,  chalk,  and  ttie  like ;  nor  for  creatures  that  are 
of  a  wild  nature,  or  ferae  naturae^  ^as  deer,  hawks,  (^c.  whose 
increase,  so  as  to  profit  the  owner,  is  not  annual,  but  casual  ^ 

(6).     It  will  rather  be  our  business  to  consider,  1.  The 
[25]     origmal  of  the  right  of  tithes.  2.  In  whom  that  right  at 

present  subsists.    .*?.  Who  may  be  discharged,  either 
totally  or  in  part,  hx>m  paying  them. 

1 .  As  to  their  original,  I  will  not  put  the  title  of  the  clergy  to 
tithes' upon  any  divine  right ;  though  such  a  right  certainly  com- 
menced, and  I  believe  as  certainly  ceased,  with  the  Jewish  the- 
ocracy. Yet  an  honorable  and  competent  maintenance  for 
tlie  ministers  of  the  gospel  is>  jundoubtedly,  jure  cUvino ; 
whatever  the  particular  mode  of  that  maintenance  may  be. 
For,  besides  the  positive  precepts  of  the  new  testament, 
natural  reason  will  tell  us,  that  an  order  of  men,  who  are 
separated  from  the  world,  and  excluded  from  other  lucrative 
professions,  for  the  sake  of  the  rest  of  mankind,  have  a 
right  to  be  furnished  with  the  necessaries,  Conveniencies,  and 
moderate  enjoyments  of ,  life,  at  their  expen^,  for  whose 
benefit  they  forego  the  usual  means  of  providing  them. 
Accordingly  all  municipal  laws  have  provided  a  liberal  and 
decent  maintenance  for  their  national  priests  or  Clergy :  ours 

r  aiiut.  65T. 

(5)  This  is  a  very  important  subject,  but  the  discussion  of  it  here 
would  hare  no  immediate  ifeierence  to  the  author's  text,  and  it  would 
be  too  extensive  for  a  note  ;  it  will  therefore  be  reserved  by  the  editor 
for  the  supplemental  volume. 

(6)  Tithes  may  be  payable  of  deer  and  rabbits  by  special  custom: 
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in  particular  have  established  this  of  tithes,  probably  in 
imitation  of  the  Jewish  law:  and  perKkps,  considering  the 
degenerate  state  of  the  world  in  general,  it  may  be  more 
beneficial  tp  the  English  clergy  to  found  their  title  on  the 
law  of  the  land,  than  upon  any  divine  right  whatsoever,  unac- 
knowledged and  unsupported  by  temporal  sanctions  (7). 

Wb  cannot  precisely  ascertain  the  ti;ne  when  tithes  were 
first  introduced  into  this  country.  Possibly  they  were  con- 
-  temporary  with  the  planting  of  Christianity  among  the  Saxons, 
by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  $rst  mention  of  them,  which  I  have  met  with  in  any 
.  written  English  law,  is  in  a  constitutional  decree^  made  in 
a  synod  held  ji,  D,  786 «,  whei^ein  the  payment  of  tithes  in 
general  is  strongly  enjoined.  This  canon,  or  decree,  which 
at  first  bound  not  the  laity,  was  effectually  confirmed 
by  two  kingdoms  of  the  heptarchy,  in  their  parlia-  [2d] 
mentary  conventions  of  estates,  respectively  consist- 
ing of  the  kings  of  Mercia  and  Northumberland,  the  bishops, 
dukes,  senators,  and  people.  Which  was  a  few  years  later 
than  the  time  that  Charlemagne  established  the  payment  of 
them  in  France  S  and  made  that  famous  division  of  them  into 
four  parts ;  one  to  maintain  the  edifice  of  the  church,  the 
second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy  «. 

The  next  authentic  mention  of  them  is  in  the  /oedua 
JSdvfardi  et  Guthruni;  or  the  laws  agreed  upon  between  king 
Guthruh  the  Dane,  and  Alfred  and  his  son  Edward  tli^  elder, 
successive  kings  of  England,  about  the  year  900.  This  was 
a  kind  of  treaty  between  those  monarchs,  which  may  ^be 

s  Sdd,  e.  8.  tee.  2,  n  Book  I.  ch.  11.  SeJd.  c.  0.  sec.  7.  Sp.  of 

t  A.  D.  778.  laws,  b.  31.  c.  13. 


(7)  The  clergy  have  precisely  the  same  right  to  tithes,  as  the  heir 
at  law  has  to  his  ancestor's  estate,  or  the  fanner  to  the  possession  in 
consequence  of  his  lease ;  and  the  proprietor  has  no  more  reason  to 
complain  that  his  land  is  not  tithe -free,  than  he  has  that  his  neighbour's 
field  is  not  his  own. 
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found,  at  iM'ge  in  the  AngJp-Sas^on  Ui^ks ^  s  wherein  it  was 
necessary,  as  Giuhrtin  was  a  pagaOy  to  provide  for  tb(^  sub- ' 
si&tence  of  the  christian  cle^^  under  his  dominion;  andf» 
accordingly^  we  find*  the  payment  of  tithes  no^only  erifoinedp ' 
but  a  /r/wo/^j^  added  upon  non-observance:  which  law  is 
seconded  by  tiie  laws  of.>Athelstany,  about  the  year  930. 
And  this  is  lis  much  as.  can  certginly  be  traced  qutf  with 
regard  to  their  legal  original. 

2.  Wb  are  next  to  consider  the  persons  to  whom  they  are<^ 
due.  And  upon, their  first  introduction  (as  hath  formerly 
been  observed*)  tt^ough-etery  man  was  obUged  to  pay  tithes 
in  general,  yet  he  might  give  them'  to  what  priests  he  pleas- 
ed^ ;  which  were  called  arbitrary  consecrations  of  tithes :  or 
he  might  pay  them  into  the  hands  of  the  bishop,  who  distri- 
buted among  his  diocesan  clergy  the  revenues  of  the  church, 
which  were  then  in  common**.  Butt  when  dioceses  were 
divided  into  parishes,  the  tithes  of  each  parish  were  allotted 
to  its  own  particular  minister ;  first  by  common  consent,  or 
the  appointments  of  lords  of  manors,  and  afterwards  by  the 

written  law  of  the  land  ^. 
[27j        However,  arbitrary  consecrations  of  tithes  took 

place  agun  afterwards,  and  became  in  general  use  till 
the  time  of  king  John<^.  Which  was  probably  owing  to  the 
intrigues  of  the  regular  clergy,  or  monks  of  the  Benedictine 
and  other  rules,  under  arch-bishop  Dunstan  and  his  succes- 
sors :  wbo  endeavoured  to  wean  the  people  from  paying  their 
dues  to  the  secular  or  parochial  clergy,  (a  much  more  valua<* 
ble  set  of  men  than  themselves,)  and  were  then  in  hopes  to 
have  drawn,  by  sanctimonious  pretences  to  extraordinary 
purity  of  life,  all  ecclesiastical  profits  to  the  coffers*  of  their 
own  societies.  And  this  will  naturally  enough  account  for 
the  number  and  riches  of  the  monasteries  and  religious 
houses,, which  were  founded  in  those  days,  and  which  were 

w  WilkinSfiwg.  51.  a  3  Iiut.  646.    Ho1>.  SM. 

s  cap-  0>  b  Sdd.  c,  Q.  tec  4. 

y  ca|k  1.  c  LL.  Edgar,  c  1  and  2.  Cannt.  e^  11. 

I  Book  I.  Inti«i«  lee.  4.  .  d  Selden.  c  11. 
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frequemlf  endowed  with  ddie&.  For  a  la3rniani  wlio  wis  obli- 
ged to  paf  hiB  tithes  somewhere,  might  think  it  good  policy  to 
erect  an  abbey,  and  there  pay  them  to  his  own  monks;  or 
grant  them  to  some  abbey  already  erected :  since,  for  this  dota- 
tion, which  really  cost  die  i>atron  little  or  nothing,  he  might, 
according  to  the  superstition  of  the  times,  have  masses  for 
ever  sung  for  his  soul.  But,  in  process  of  years,  the  income 
of  the  poor  laborious  parish  priests  being  scandalously  reduced 
by  these  arbitrary  consecrations  of  tithes,  it  was  remedied  by 
pope  Innocent  the  third  «  about  the  year  1 300  in  a  decretal  epis* 
tie,  sent  to  the  arch-bishop  of  Canterbury,  and  dated  from  the 
palace  of  Lateran :  which  has  occasioned  sir  Hairy  Hobait 
and  others  to  mistake  it  for  a  decree  of  the  council  of  Lateran 
held  A,  D.  1179,  which  only  prohibited  what  was  called  the 
infeodation  of  tithes,  or  their  being  granted  to  mere  lajrmen'', 
whereas  this  letter  of  pope  Innocent  to  the  arch-bishop  enjoined 
the  payment  of  tithes  to  the  parsons  of  the  respective  parishes 
where  every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  same  pope  in  otlier  countries  s.  This  epistle, 
says  sir  Edward  Coke^,  bound  not  the  lay  subjects  of  this 
realm  :  but,  being  reasonable  and  just,  (and,  he  might 
have  added,  being  correspondent  to  the  ancient  law,)  it  [28] 
was  allowed  of,  and  so  became  lex  trrrae.  This  put  an 
effectual  stop  to  all  the  arbitrary  consecrations  of  tithes  ;  except 
some  footsteps  which  still  continue  in  those  portions  of  tithes, 
which  the  parson  of  one  parish  hath,  though  rarely,  a  right  to 
claim  in  another :  for  it  is  now  universally  held  ^  that  tithes 
are  due,  of  common  right,  to  the  parson  of  the  parish,  unless 
there  be  a  special  exemption.  This  parson  of  the  parish,  we 
have  formerly  seen  \  may  be  either  the  actual  incumbent,  or 
else  the  appropriator  of  the  benefice  :  appropriations  being  a 
method  of  endowing  monasteries,  which  seems  to  have  been 
devised  by  the  regular  clergy,  by  way  of  substitution  to  arbi- 
trary consecrations  of  tithes  ^ 

e  Open  Innocent,  in.  torn.  2.  pag.  452.  k  Botik.  I.  p.  S85. 

r  DecreuU.  L  3.  t.  30.  c  19.  1  In  extnparocfaial  piMet  the  king,  bj  hit 

g  ibid.  c.  36.  royal  prerogative,  has  a  right  to  all  the  tithef. 

Ii  2  Inst.  041.  See  book  I.  p.  US.  284. 

&Iteglst.40.   Hob.SI|^ 
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3.  We  observed  that  tithes  are  due  to  the  parson  of  common 
right,  unless  by  special  exemption  ;  let  us  therefore  see,  thirdly, 
who  may  be  exempted  from  the  payment  of  tithes,  and  how 
lands,  and  their  occupiers,  may  b^  exempted  or  discharged 
from  the  payment  of  tithes,  either  in  part  or  totally^  first,  by 
a  real  composition  ;  or,  secondly,  by  custom  or  prescription. 

First,  a  real  composition  is  when  an  agreement  is  made 
between  the  owner  of  the  land^,  and  the  parson  or  vicar,  with 
the  consent  of  the  ordinary  and  the  palron,  that  such  lands  shall 
for  the  future  be  discharged  from  payment  of  tithes,  by  reason 
of  some  land  or  other  real  recompense  given  to  the  parson,  in 
lieu  and  satisfaction  thereof  <".  This  was  permitted  by  law, 
because  it  was  supposed  that  the  clergy  would  be  no  losers  by 
such  composition  ;  since  the  consent  of  the  ordinary,  whose 
duty  it  is  to  take  care  of  the  church  in  general,  and  of  the  pat- 
ron, whose  interest  it  is  to  protect  that  particular  church,  were 
both  made  necessary  to  render  the  composition  effectual :  and 
hence  have  arisen  all  such  compositions  as  exist  at  this  day  by 
force  of  the  common  law.  But,  experience  shewing  that  even 
this  caution  was  ineffectual,  and  the  possessions  of  the 
[29]  chuA:h  being,  by  this  and  other  means,  every  day 
diminished,  the  disabling  statute  13  Eliz.  c.  10.  was 
made  :  which  prevents,  among  other  spiritual  persons,  all  par- 
sons and  vicars  from  making  any  conveyances  of  the  estates  of 
their  churches,  other  than  for  three  lives  or  twenty -one  years. 
So  that  now,  by  virtue  of  this  statute,  no  real  composition  made 
since  the  1 3  Eliz.  is  good  for  any  longer  term  than  three  lives, 
or  twenty-one  years,  though  made  by  consent  of  the  patron 
and  ordinary  :  which  has  indeed  effectually  demolished  this  kind 
of  traffic ;  such  compositions  being  now  rarely  heard  of,  unless 
by  authority  of  parliament  (8). 

m  2  Inst.  400.    RegiiL  38.    13  Rep.  40. 

(8)  Such  a  composition  made  since  the  13  Eliz.  though  confirmed  by 
a  decree  of  the  court  of  chancery,  is  not  binding  upon  the  succeeding 
incumbent.    2  Woodd.  107. 

A  real  composition  cannot  now  be  established  without  producing  the 
deed  by  which  it  was  created,  or  proof  that  it  once  actually  existed,  if 
it  cannot  now  be  found.    3  Bro.  217. 
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SECONDLY)  a  discharge  by  custom  or  prescription,  is  where 
time  out  of  mind  such  persons  or  such  lands  have  been^ 
cither  partially  or  totally,  discharg^ed  from  the  payment  of 
tithes.  And  this  immemorial  usage  is  binding  upon  all  par- 
ties ;  as  it  is  in  its  nature  an  evidence  of  universal  consent 
and  acquiescence,  and  with  reason  supposes  a  real  composi- 
tion to  have  been  formerly  made.  This  custom  or  prescrip- 
tion is  either  de  modo  deeimandi^  or  de  non  decimando, 

A  modus  dedmandiy  commonly  called  by  the  simple  name 
of  a  modus  only,  is  where  there  is  by  custom  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 
annual  increase.  This  is  sometimes  a  pecuniary  compensa- 
tion, as  twopence  an  acre  for  the  tithe  of  land  :  sometimes  it 
is  a  compensation  in  work  and  labor,  as  that  the  parson  .shall 
have  only  the  twelfth  cock  of  hay,  and  not  the  tenth,  in  con- 
sideration of  the  owner's  making  it  for  him  :  sometimes,  in 
lieu  of  a  large  quantity  of  crude  or  imperfect  tithe,  the  par- 
son shall  have  a  less  quantity,  when  arrived  to  greater  matu- 
rity, as  a  couple  of  fowls  in  lieu  of  tithe  eggs ;  and  the  like. 
Any  means,  in  short,  whereby  the  general  law  of  tithing  is 
altered,  and  a  new  method  of  taking  them  is  introduced,  is 
called  a  modus  dedmandi^  or  special  manner  of  tithing. 

To  make  a  good  and  sufficient  modusy  the  following     [30] 
rules  must  be  observed.     1.  It  must  be  certain  and 
invartadie^j  for  payment  of  different  sums  will  prove  it  to  be 

n  1  Keb.  60i. 

With  regard  to  compositions  entered  into  between  the  tithe-owner 
and  any  purishipncr,  for  the  latter  to  retun  the  tithes  of  his  own  estate, 
it  has  been  decided  that  they  are  analogous  to  leases  from  year  to  year, 
between  landlord  and  tenant ;  and  if  they  are  paid  without,  or  beyond, 
an  agreement  for  a  specific  time,  they  cannot  be  put  an  end  to  without 
aix  months  notice  before  the  lime  of  payment ;  and  the  parishioner  may 
avail  himself  of  the  defect  of  notice,  at  the  same  time  that  he  contro- 
verts the  right  of  the  incumbent  to  receive  tithes  in  kind ;  an  objection 
not  permitted  to  a  tenant,  who  denies  the  right  of  the  landlord,  Csse 
•f  Kensington.  2  J^ayner.  99^.  2  Bro,  161.  1  £09. 458. 
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no  modus  f  that  is^  no  original  real  composition ;  because  thai 
mnst  have  been  one  and  the  same,  from  its  first  original  ti 
.  the  present  time.    2.  The  thing  given,  in  lieu  of  tithes,  musi 
be  beneficial  to  the  fiaraon^  and  not  for  the  emolument  ol 
third  ftertma  only  <> :  thus  a  tnodusy  to  repair  the  church  in  liei 
of  tithes,  is  not  good,  because  that  is  an  advantage  to  th0 
parish  only  »  but  to  repair  the  chancel  is  a  good  modusj  for  that 
is  an  advantage  to  the  parson.     3.  It  must  be  something  di/^ 
firent  from  the  thing  compounded  forP :  one  load  of  hay,  in 
tieu  of  a/i  tithe  hay,  is  no  good  modus :  for  no  parson  would 
bona  fide  make  a  composition  to  receive  less  than  his  due  in 
the  same  species  of  tithe  i  and  therefore  the  law  will  not  sup- 
pose it  possible  for  such  composition  to  have  existed.  4.  One 
cannot  be  discharged  from  payment  of  one  species  of  tithe» 
by  paying  a  modus  for  another 4.     Thus  a  modus  of  \d,  for 
every  milch  cow  will  discharge  the  tithe  of  milch  kine,  but  not 
of  barren  cattle  :  for  tithe  is,  of  common  right,  due  for  both ; 
and  therefore  a  modus  for  one,  shall  never  be  a  discharge  for 
the  other.    5.  The  recompense  must  be  in  its  nature  as  dura- 
ble as  the  tithes  discharged  by  it ;  that  is,  an  inheritance  cer- 
tain ■*:  and  therefore  a  modttsthat  every  inhabitant  of  a  house 
shall  pay  4(/.  a  year,  in  lieu  of  the  owner's  'tithes,  is  no  good 
modus  ;  for  possibly  the  house  may  not  be  inhabited,  and  then 
the  recompense  will  be  lost.     6.  The  modus  must  not  be  too 
large;  which  is  called  a  rank  modus :  as  if  the  real  value  of 
the  tithes  be  60/.  fier  annum^  and  a  modus  is  suggested  of 
401.  this  modus  will  not  be  established ;  though  one  of  40s, 
might  have  been  valid '.    Indeed,  properly  speaking,  the  doc- 
trine ofrankness  in  a  modus^  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  fact,  and  not  a  rule  of  law  ^. 
For,  in  these  cases  of  prescriptive  or  customary  modus'sy  it  is 
supposed  that  an  original  real  composition  was  anciently  made ; 
which  being  lost  by  length  of  time,  the  immemorial  usage  is 
admitted  as  evidence  to  shew  that  it  once  did  exist,  and  thai 


p  1  Ron.  Abr.  649. 

p  I  Lev.  170. 

q  CrowE4b.44A.  Salk.M7. 


r  S»  P.  WuM.  462. 

8  11  Mod.  60. 

t  P)  ke  T.  Oot\ iuig,  m,  10  Geo.  IIL  C.  B, 
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from  thence  such  usage  was  derived.  Now  time  of  memory 
hath  been  long  ago  ascertained  by  the  law  to  commence  from 
the  beginning  of  the  reign  of  Richard  the  first *^ ;  and  any  cus- 
tom may  be  destroyed  by  evidence  of  its  non-existence  in  any 
part  of  the  long  period  from  that  time  to  the  present ;  where- 
fore) as  this  real  composition  is  supposed  to  have  been  an 
equitable  contract)  or  the  full  value  of  the  tithes,  at  the  lime 
of  making  it)  if  the  modu»  set  up  is  so  rank  and  large,  as  that 
it  beyond  dispute  exceeds  the  value  of  the  tithes  in  the  time 
of  Richard  the  first,  this  modus  is  (in  point  of  evidence)  y^/o 
de  se  and  destroys  itself.  For)  as  it  would  be  destroyed  by 
any  direct  evidence  to  prove  its  non-existence  at  any  time 
since  that  sera,  so  also  it  is  destroyed  by  carrying  in  itself 
this  internal  evidence  of  a  much  later  original  (9). 

A  PRESCRIPTION  de  non  decimando  is  a  claim  to  be  entirely 
discharged  of  titheS)  and  to  pay  no  compensation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  discharged  from 
all  tithes^.  So  a  vicar  shall  pay  no  tithes  to  the  rector)  nor 
the  rector  to  the  vicar^  for  ecclesia  decimas  non  solvit  ecclesiac^. 
But  these  fiersonal  privileges  (not  arising  from  or  being 

a  S  Iiitf.  S38, 230.   Him  rule  was  adopted,  ftceountable,  tb«t  the  date  of  legal  preseriii- 

when  by  the  lUtute  of  Wettm.  I.  (3  Edw.  L  tion  or.  memory,  should  ttill  continue  to  be 

c  39.)  the  n-ign  of  Richaid  L  was  made  the  reckoned  from  an  wra  so  very  antiquated, 

time  of  Umhution  in  a  writ  of  right.    But,  See  lit.  sec.  170.    34  Hen.  VI.  37.    3  Roll, 

since  by  the  statute  32  Hen.  VIII.  c,  S.  this  Ahr.  269.  pi.  10. 
period  (in  a  writ  of  right)  hath  been  very         v  Cro.  Elix,  511. 
rationally  reduced  to  00  years,  it  seems  un-         w  Cro.  Elir.479. 511.   Sar.  3.   Moor.  910. 

(9)  To  constitute  a  good  modus,  it  seems  necessary  that  it  should  be 
such  as  would  have  been  a  certain,  fair,  and  reasonable  equivalent  or 
composition  for  the  tithes  in  kind,  before  the  year  1189  ;  and  therefore 
no  modus  for  hops,  turkies,  or  other  things  introduced  into  England 
since  that  time,  can  be  good.     Munb.  307. 

The  question  of  rankness,  or  rather  modus  or  no  modus,  is  a  question 
of  fact,  which  courts  of  equity  will  send  to  a  jury,  unless  the  g^ossness 
of  the  modus  is  so  obvious  sis  to  preclude  the  necessity  of  it.  2  Bro. 
163.     1  Bl.  JR.  420.    2  BL  R.  1257. 

But  in  a  suit  brought  to  establish  a  modus  they  seldom  decide  upon 
ihe  question  of  rankness  without  a  reference  to  a  jurj*. 

VOL.  II.   \     .      6 
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annexed  to  the  land)  are*penonally  confined  to  both  the  king^ 
and  the  clergy ;  for  their  tenant  or  lessee  shall  pay  tithesy 
though  in  their  own  occupation  their  lands  are  not  generally 
titheable"^  (10).  And,  generally  speaking,  it  is  an  established 
rule,  that,  in  lay  hands,  modus  de  non  decimando  non  valet*. 
But  spiritual  persons  or  corporations,  as  monasteries,  abbots^ 
bishops,  and  the  like,  were  always  capable  of  having  theif 
lands  totally  discharged  of  tithes  by  various  ways  y ;  asy 
1.  By  real  composition :  2.  By  the  pope's  bulie  of  exemption : 

3.  By  unity  of  possession;  as  when  the  rectory  of  a 
[32]    'parish,  and  lands  in  the  same  parish,  both  belonged  to 

a  religious  house,  those  lands  were  discharged  of  tithes 
by  this  unity  of  possession :  4.  By  prescription ;  having  never 
been  liable  to  tithes,  by  being  always  in  spiritual  hands :  5. 
By  virtue  of  their  order;  as  the  knights  templars,  cistercians, 
and  others,  whose  lands  were  privileged  by  the  pope  with  a 
discharge  of  tithes  '.  Though  upon  the  dissolution  of  abbeys 
by  Henry  VIII,  most  of  these  exemptions  from  tithes  would 
have  fisillen  with  them,  and  the  lands  become  titheable  again : 
had  they  not  been  supported  and  upheld  by  the  statute  31 
Hen.  VIII.  c.  13.  which  enacts,  that  all  persons  who  should 
come  to  the  possession  of  the  lands  of  any  abbey  then  dis- 
solved, should  hold  them  free  and  discharged  of  tithes,  in  as 
large  and  ample  a  manner  as  the  abbeys  themselves  formerly 
held  them  (H).  And  from  this  original  have  sprung  all  the 
lands,  which,  being  in  lay  hands,  do  at  present  claim  to  be 
tithe-free :  for,  if  a  man  can  shew  his  lands  to  have  been  such 
abbey  lands,  and  also  immemorially  discharged  of  tithes  by 
any  of  the  means  before  mentioned,  this  is  now  a  good  pre- 

w  Cro.  feliz.  479.  y  Hob.  309.  Cro.  J«c.  308. 

X  Ibid.  511.  z  2  Rep.  44.  Seld.  litb.  c.  13.  lec.  2. 

(10)  But  it  seems  to  be  determined  that  the  king^s  tenant  for  years, 
or  at  will,  is  not  liable  to  pay  tithes,  on  account  of  the  dignity  of  the 
king,  who  cannot  be  presumed  to  have  leisure  or  occasion  to  cultivate 
his  own  lands.     Com.  Dig.  Dism.  E:  7.    2  Woodd.  100. 

(11)  This  provision  is  peculiar  to  that  statute,  and  therefore  all  the 
lands  belonging  to  the  lesser  monasteries,  dissolved  by  the  27  Hen. 
VIII.  c.  28.  are  now  liable  to  pay  tithes.    Com.  Dig.  Dism.  E.  7. 
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«criptioQ  4c  non  decimando  ( 12).  But  he  must  shew  both  these 
requisAtes :  for  abbey  lands,  without  a  special  ground  of  dis- 
charge, are  not  discharged  of  course ;  neither  will  any  pre- 
scription de  non  decimando  avail  in  total  discharge  of  tithes,^ 
unless  it  relates  to  such  abbey  lands. 

III.  CoMMOV,  or  right  of  common,  appears  from  its  very 
definition  to  he  an  incorporeal  hexe^tament :  being  a  profit 
which  a  man  hath  in  the  land  of  another;  as  to  feed  his 
beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like  ^. 
And  hcmce  common  is  chiefly  of  four  sorts;  common  of 
pasture,  of  piscary,  of  turbary,  and  of  estovers. 

1.  Com M OS  of  pasture  is  a  right  of  feeding  one's  beasts 
on  another's  land :  for  in  those  waste  grounds,  which  are 
usually  called  commons,  the  property  of  the  soil  is  generally 
in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
Xiar^cular  tenants.  This  kind  of  common  is  either  appen- 
dant, appurtenant,  because  of  vicinage,  or  in  gross  ^. 

CoMMow  Qfifiendant  is  a  right  belonging  to  the  owners  [33] 
or  occupiers  of  arable  land,  to  put  commonable  beasts 
upon  the  lord's  waste,  and  upon  the  lands  of  other  persons 
within  the  same  manor.  Commonable  beasts  are  either  beasts 
of  the  plough,  or  such  as  manure  the  ground.  This  is  a  matter 
of  most  universal  right:  and  it  was  originally  permitted c,  nqt 
only  for  the  encouragement  of  agriculture,  but  for  the  neces- 
sity of  the  thing.  For,  when  lords  of  manors  granted  out 
parcel  of  land  to  tenants,  for  services  either  done  or  to  be 
done,  these  tenants  could  not  plough  or  manure  the  land 
without  beasts ;  these  beasts  could  not  be  sustained  without 

a  rmeh.  \a^.  117.  b  Co.  litt.  US.  c  2  ImU  80. 

(12)  Posterior  usage  is  evidence  of  the  antecedent,  and  has  always 
been  allowed  so  in  cases  of  this  nature ;  for  what  other  evidence  can  he 
had  r  Ld.  Hardw.    2  Atk.  137. 

It  has  been  argued  in  tlie  court  of  exchequer,  that  a  grant  of  the 
tithes  might  be  presumed  from  a  lay-impropriator ;  but  the  court  held 
that  there  was  no  distinction  between  a  spiritual  and  a  lay  rector,  and 
that  no  grant  could  be  presumed,  which  would  amount  to  a  prescrip- 
tion ek  non  decimando,    3  Anttr.  702. 
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pasture;  and  pasture  could  not  be  had  but  in  the  lord's 
wastes,  and  on  the  uninclosed  fallow  grounds  of  themselves 
and  the  other  tenants.  The  law  therefore  annejced  this  right 
of  common,  as  inseparably  incident,  to  the  grant  of  the 
lands;  and  this  was  the  original  of  common  appendant: 
which  obtains  in  Sweden,  and  the  other  northern  kingdoms, 
much  in  the  same  manner  as  in  England*^.  Common  appurtc- 
nant  ariseth  from  no  connection  of  tenure,  nor  from  any  abso- 
lute  necessity  :  but  may  be  annexed  to  lands  in  other  lord* 
«hips  «,  or  extend  to  other  beasts,  besides  such  as  are  gene- 
rally commonable  ;  as  hogs,  goats,  or  the  like,  which  neither 
plough  nor  manure  the  groimd.  This  not  arising  from  any 
natural  propriety  or  necessity,  like  common  appendant,  is 
therefore  not  of  general  right ;  but  can  only  be  claimed  by 
immemorial  usage  and  prescription  ^,  which  the  law  esteems 
suiHcient  proof  of  a  special  grant  or  agreement  for  this  pur- 
pose. Common  because  of  vicinage^  or  neighbourhood,  is 
where  the  inhabitants  of  two  townships,  which  lie  contiguous 
to  each  other,  have  usually  iutercommoned  with  one  another; 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields, 
without  any  molestation  from  either.  This  is  indeed  only  a 
permissive  right,  intended  to  excuse  what  in  strictness  is  a 
trespass  in  both,  and  to  prevent  a  multiplicity  of  suits :  and 
the i*e  fore  either  township  may  inclose  and  bar  out  the  other, 

though  they  have  intercommoned  time  out  of  mind. 
[[34]     Neither  hath  any  person  of  one  town  a  right  to  put  his 

beasts  originally  into  the  other's  common :  but  if  they 
escape,  and  stray  thither  of  themselves,  the  law  winks  at  the 
trespass  fi.  Common  in  groasy  or  at  large,  is  such  as  is  neither 
appendant  nor  appurtenant  to  land,  but  is  annexed  to  a  man's 
person ;  being  granted  to  him  and  his  heirs  by  deed ;  or  it 
may  be  claimed  by  prescriptive  right,  as  by  a  parson  of  a 
church,  or  the  like  corporation  sole.  This  is  a  separate  inheri- 
tance, entirely  distinct  from  any  landed  property,  and  may  be 
vested  in  one  who  has  not  a  foot  of  ground  in  the  manor. 

fl  Stirmh.  dejwx  Suramtm,  1. 2.  c.  6.  f  Co.  litt.  Itl,  U2. 

c  Cro.  Car.  482.    1  Jon.  307.  g  Ibid.  122. 
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All  these  species,  of  pasturable  commony  may  be  and 
usually  are  limited  as  to  number  and  time  ;  but  there  are  also 
commons  without  stint^  and  which  last  all  the  year  (13).  Bf 
the  statute  of  Merton,  however,  and  other  subsequent  sta- 
tutes b,  the  lord  of  a  manor  may  inclose  so  much  of  the  waste 
as  he  pleases,  for  tillage  or  woodground,  provided  he  leaves 
common  sufficient  for  such  as  are  entitled  thereto.  This  inclo<« 
sure,  when  justifiable,  is  called  in  law, "  approving :"  an  ancient 
expression  signifying  the  same  as  "  improving*  (U)."  The 
lord  hath  the  sole  interest  in  the  soil ;  but  the  interest  of  the 
lord  and  commoner,  in  the  common,  are  looked  upon  in  law 

h  ao  Hen.  ni.  e.  4.    99  Geo.  IL  c  M.  and  31  Geo.  IL  e.  41.  i  S  Inst  474. 


(13)  A  person,  who  has  a  house*  but  no  land  annexed  to  it,  cminot 
claim  a  right  of  common  for  cattle  levant  and  cuuchant ;  for  no  levancy 
and  couchancy  in  such  a  case  can  be  proved,  for  they  imply  the  posses- 
sion of  so  much  land  as  will  support  the  cattle,  for  which  the  right  of 
common  is  claimed,  during  the  winter ;  for  such  cattle  only  are  levant 
and  eouchant  as  the  land  will  maintain  throughout  the  winter.  5  T. 
It,  46.    2  Woodd.  77. 

(14)  Any  person,  who  is  seised  in  fee  of  part  of  a  waste,  may  approve, 
besides  the  lord  of  the  manor,  provided  he  leaves  a  sufficiency  of  com- 
mon for  the  tenants  of  the  manor.    4  T.  R,  445. 

It  seemed  to  have  been  generally  understood  that  the  lord  could  not 
approve,  where  the  commoners  had  a  right  of  turbary,  piscary,  of  dig- 
ging sand,  or  of  taking  any  species  of  estovers  upon  the  common.  2  T, 
jR,  391.  But  it  is  now  decided  agreeably  to  the  general  principles  of 
the  subject,  that  where  ^e  tenants  have  such  rights,  they  will  not 
hinder  tlie  lord  from  inclosing  against  the  common  of  pasture,  if  suffi- 
cient be  left,  for  this  is  a  right  quite  distinct  from  the  others  ;  but  If  by 
such  indosure  the  tenants  are  interrupted  in  the  enjoyment  of  their 
lights  of  turbary,  piscary,  &c.  then  the  lord  cannot  justify  the  a{^rove- 
ment  in  prejudice  of  these  rights.  Shakespear  v.  Peppin,  6  7.  £,  741. 
The  right  of  the  commoners  to  the  pasturage  may  be  subservient  to 
the  right  of  the  lord ;  for  if  the  lord  has  immemorially  built  houses  6t 
dug  clay-pits  upon  the  common  without  any  regard  to  the  extent  of  the 
herbage,  the  immemorial  exercise  of  such  acts  is  evidence  that  the 
lord  reserved  that  right  to  himself,  when  he  granted  the  right  of  pas- 
turage to  the  commoners.  5  T.  H,  411.  If  a  lord  of  a  manor  plant  trees 
upon  the  common,  a  commoner  has  no  right  to  cut  them  down.  His 
remedy  is  only  by  an  action.    6  T.  i?.  483.  Boi.  14. 
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as  mutual.  They  may  both  brmg  actions  lor  damage  done^ 
either  again&t  strangers,  or  each  other ;  the  lord  for  the  pub- 
lic injury,  and  each  commoner  for  his  private  damage  K 

2,  3.  Common  of  /liscary  is  a  liberty  of  fishing  in  another 
man's  water  ;  as  common  of  turbary  is  a  liberty  of  digging 
turf  upon  another's  ground  ^  There  is  also  a  common  of 
digging  for  coals,  minerals,  stones,  and  the  like.  All  these 
bear  a  resemblance  to  common  of  pasture  in  many  respects; 
though  in  one  point  they  go  much  farther ;  common  of  pas«> 
ture  being  only  a  right  of  feeding  t)n  the  herbage  and  vesture 
of  the  soil,  which  renews  annually  ;  but  common  of  turbary, 
and  those  aforementioned,  are  a  right  of  carrying  away  the 

very  soil  itself, 
f  353  4.  Common  of  estovers  or  eatouvtera^  that  is,  necea^ 
aariea^  (Jtoxa  eatoffer^  to  furnish,)  is  a  liberty  of  taking 
necessary  wood,  for  the  use  or  furniture  of  a  house  or  farm, 
from  off  another's  estate.  The  Saxon  word,  bate^  is  used  by 
us  as  synonymous  to  the  French  eatovera:  and  therefore 
house-bote  is  a  sufficient  allowance  of  wood,  to  repair,  or  to 
bum  in,  the  house ;  which  latter  is  sometimes  called  fire- 
bote  ;  plough-bote  and  cart-bote  are  wood  to  be  employed 
in  making  and  repairing  all  instruments  of  husbandry  :  iqid 
hay -bote  or  edge-bote  is  wood  for  repairing  of  hays,  hedges, 
or  fences.  These  botes  or  estovers  must  be  reasonable 
ones  ;  and  such  any  tenant  or  lessee  may  take  off  the  land 
let  or  demised  to  him,  without  waiting  for  any  leave,  assign- 
ment, or  appointment  of  the  lessor,  unless  he  be  restrained 
by  special  covenant  to  the  contrary  >". 

These  several  species  of  commons  do  all  originally  result 
from  the  same  necessity  as  common  of  pasture  ;  viz,  for  the 
maintenance  and  carrying  on  of  husbandry  :  common  of  pis- 
cary being  given  for  the  sustenance  of  the  tenant's  family  ; 
common  of  turbary  and  fire-bote  for  his  fuel ;  and  house- 
bote, plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  house,  his  instruments  of  tillage,  and  the  necessary 
fences  of  his  grounds. 

k  0  Rep.  113.  i  Co.  Litt,  12S.  m  Co.  Litt.  4L 
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IV.  A  FOURTH  species  of  incorporeal  hereditaments  is  that 
of  way 8;  or  the  right  of  going  oyer  another  man's  ground.  I 
speak  not  here  of  tlie  king's  highways,  which  lead  from  town 
to  town ;  nor  yet  of  common  ways,  leading  from  a  village 
into  the  fields ;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  interest  and  a  right,  though  another  be  owner  of 
the  soil.  This  may  be  grounded  on  a  special  permission  ;  as 
when  the  owner  of  the  land  grants  to  another  a  liberty  of  pass- 
ing over  his  grounds,  to  go  to  church,  to  market,  or  the  like : 
in  which  case  the  gift  or  grant  is  particular,  and  confined 
to  the  grantee  alone;  it  dies  with  the  person;  and,  if  [363 
the  grantee  leaves  the  country,  he  cannot  assign  over 
his  right  to  any  other ;  nor  can  he  justify  taking  another  per- 
son in  his  company".  A  way  may  be  also  by  prescription  ;  as 
if  all  the  inhabitants  of  such  a  hamlet,  or  all  the  owners *and 
occupiers  of  such  a  farm,  have  immemorially  used  to  cross 
such  a  ground,  for  such  a  particular  purpose  :  for  this  imme- 
morial usage  supposes  an  original  grant,  whereby  a  right  of 
way  thus  appurtenant  to  land  or  houses  may  clearly  be  crea- 
ted. A  right  of  way  may  also  arise  by  act  and  operation  of 
law :  for,  if  a  man  grants  me  a  piece  of  ground  in  the  middle 
of  his  field,  he  at  the  same  time  tacitly  and  impliedly  gives 
me  a  way  to  come  at  it ;  and  I  may  cross  his  land  for  that 
purpose  without  trespass <>.  For  when  the  law  doth  give  any 
thing  to  one,  it  giveth  impliedly  whatsoever  is  necessary  for 
enjoying  the  same  p.  By  the  law  of  the  twelve  tables  at  Rome, 
where  a  man  had  the  right  of  way  over  another's  land,  and 
the  road  was  out  of  repair,  he  who  had  the  right  of  way  might 
go  over  any  part  of  the  land  he  pleased :  which  was  the  esta- 
blished rule  in  public  as  well  as  private  ways.  And  the  law 
of  England,  in  both  cases,  seems  to  correspond  with  the 
Roman  "1  (15). 

D  Finch,  law.  31.  p  Co.  Litt.  56.  « 

o  Ibid.  03.  q  Lord  Raym.  725.  1  Brownl.  213.  2  Show.  28.  1  Jon.  S97. 

-' 

(15)  Lord  Mansfield  took  notice  of  the  inaccuracy  of  this  passage,  in 
the  case  of  Taylor  v.  Whitehead,  Doug.  716.  in  which  it  was  deter- 
mined, that  if  a  man  has  aright  of  way  over  another's  land,  unless  thQ 
owner  of  the  land  is  boiuid  by  prescripUon  or  his  ovm  grant  to  repair 
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V.  Offices^  which  are  a  right  to  exercise  a  pubtic  or 
private  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belonging,  are  also  incorporeal  hereditaments : 
whether  public,  as  those  of  magistrates  ;  or  private,  as  of  bai- 
liffs, receivers,  and  the  like.  For  a  man  may  have  an  estate 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years, '  or  during  pleasure  only :  save  only  that  offices  of 
public  trust  cannot  be  granted  for  a  term  of  years,  especially 
if  they  concern  the  administration  of  justice,  for  then  they 
might  perhaps  vest  in  executors  or  administrators*'.  Neither 
can  any  judicial  office  be  granted  in  reversion :  because 
though  the  grantee  may  be  able  to  perform  it  at  the  time  of 
the  grant,  yet  before  the  office  falls  he  may  become  unable 
and  insufficient :  but  ministerial  offices  may  be  so  granted ' ; 
for  those  may  be  executed  by  deputy.  Also,  by  statute  5  8c  6 
£dw.  VI.  c.  16.  no  public  office  (a  few  only  excepted)  shall 

be  sold,  under  pain  of  disability  to  dispose  of  or  hold  it. 
[37]     For  the  law  presumes  that  he,  who  buys  an  office,  will 

by  bribery,  extortion,  or  other  unlawful  means,  make 
his  purchase  good,  to  the  manifest  detriment  of  the  pub- 
lic (1 6). 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  these  we  treated  at  large  in  the  former  book  ^ :  it 
will  therefore  be  here  sufficient  to  mention  them  as  a  species 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  estate. 

VII.  Fbanchises  are  a  seventh  species.  Franchise  and 
liberty  are  used  as  synonymous  terms  :  and  their  definition 
isu,  a  royal  privilege,   or  branch  of  the  king's  prerog^- 

r  0  Rep.  97.  t  See  book  I.  ch.  12. 

*  11  Rtp.  4.  u  Finch.  L.  IM. 

the  way,  he  cannot  justify  going  over  the  adjoining  land,  when  the 
way  is  impassable  by  the  overflowing  of  a  river ;  but  if  public  highways 
are  foundrous,  passengers  are  justified,  from  principles  of  convenience 
and  necessity,  in  turning  out  upon  the  land  next  the  road. 

(16)  If  two  offices  are  incompatible,  by  the  acceptance  of  the  latter, 
the  first  is  relinquished  and  vacant,  even  if  it  should  be  a  superior 
office.    2  T.  ^.  81. 
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tiye,  suMsting  in  the  hands  of  a  siubject.  Being  therefore 
derived  from  the  crown,  thef  must  arise  from  the  king's 
grant ;  or,  in  some  cases,  may  be  held  by  prescription,  which, 
as  has  been  frequently  said,  presupposes  a  grant.  The  kinds 
of  them  are  various,  and  almost  infinite :  I  will  here  briefly 
touch  upon  some  of  the  principal ;  premising  only,  that  they 
may  be  vested  in  either  natural  persons  or  bodies  politic ;  in 
one  man,  or  in  many  ;  but  the  same  identical  franchise,  that 
has  before  been  granted  to  one,  cannot  be  bestowed  oii 
another,  for  that  would  prejudice  the  former  grant  ^. 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number 
of  persons.  It  is  likewise  a  franchise  for  a  number  of  per^* 
sons  to  be  incorporated,  and  subsists  as  a  body  politic ;  with  a 
power  to  maintain  perpetual  succession  and  do  other  corpo- 
rate acts :  and  each  individual  member  of  such  corporation 
is  also  said  to  have  a  frtoichise  or  freedom.  Other  franchises 
are,  to  hold  a  court  leet :  to  have  a  manor  or  lordship ;  or,  at 
least,  to  have  a  lordship  paramount :  to  have  waifs,  wrecks, 
cstrays,  treasure-trove,  royal  fish,  forfeitures,  and  deodands  i 
to  have  a  court  of  one's  own,  or  liberty  of  holding  pleas :  and 
trying  causes :  to  have  the  cognisance  of  pleas ;  which  is  a 
still  greater  liberty,  being  an  exclusive  right,  so  that  no  other 
court  shall  try  causes  arising  within  that  jurisdiction: 
to  have  a  bailiwick,  or  liberty  exempt  from  the  sheriff  [38] 
of  the  county  j  wherein  the  grantee  only,  and  his 
ofiicers,  are  to  execute  all  process :  to  have  a  fair  or  market ; 
with  ^e  right  of  taking  toll,  either  there  or  at  any  other  pub* 
He  places,  as  at  bridges,  t^harfs,  or  the  like  ;  which  tolls  must 
have  a  reasonable  cause  of  commencement,  (as  in  considera- 
tion of  repairs,  or  the  like,)  else  the  franchise  is  illegal  and 
void^:  or,  lastly,  to  have  a  forest,  chase,  park,  warren,  or 
fishery,  endowed  with  privileges  of  royalty ;  which  species 
of  franchise  may  require  a  more  minute  discussion. 

Aa  to  dijbregt:  this,  in  the  hands  of  a  subject,  is  properly 
the  same  thing  with  a  chase  ;  being  subject  to  the  common 

w  S  RoU.  Abr.  101.    K»ilw.  IW.  f  3  hn.  SSO. 
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law,  aiid  not  to  the  forest  laws  t  ( 1 7).  But  a  chase  differs  from 
a  park,  in  that  it  is  not  inclosed,  and  also  in  that  a  man  may 
have  a  chase  in  another  man's  ground  as  well  as  in  his  own, 
being  indeed  the  liberty  of  keeping  beasts  of  chase  or  royal 
game  therein,  protected  even  from  the  owner  of  the  land, 
with  a  power  of  hunting  them  thereon.  A  fiark  is  an  inclosed 
chase,  extending  only  over  a  man's  own  grounds.  The  word 
fiark  indeed  properly  signifies  an  inclosure  ;  bjit  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleases  to  surround 
with  a  wall  or  paling,  and  to  stock  with  a  herd  of  deer,  that 
is  thereby  constituted  a  legal  park  :  for  the  king's  grant,  or 
at  least  immemorial  prescription,  is  necessary  to  make  it 
so'.  Though  now  the  difference  between  a  real  park,  and 
such  inclosed  grounds,  is  in  many  respects  not  very  material : 
only  that  it  is  unlawful  at  common  law  for  any  person  to  kill 
any  beasts  of  park  or  chase ^  (IB),  except  such  as  possess 
these  franchises  of  forests,  chase,  or  park.  Frec^warren  is  a 
similar  franchise,  erected  for  preservation  or  custody  (which 
the  word  signifies)  of  beasts  and  fowls  of  warren^;  which, 

7  4  IiuL  314.  to  be  hart,  hind,  hare,  boar,  and  wolf;  and  in 

ft  Co.  Lict.  233.  2  Inft  199.  11  Re|>.  8A.  a  word,  all  wild  beaiU  of  venery  or  hnntinf^. 

a  These  are  properly  buck,  doe,  fox,  mar*  (Co.  liiu  233.) 

tin  and  roe;  but  in  a  common  and  legal  «enie  b  The  beam  are  harei,  eonles,  and  roes ; 

extend  U^ewiae  to  all  the  beasti   of  tlw  the  ftmb  are  either  ctmipetift*,  a«  partiidgrty 

Ibmt:  which,  beiidc*  the  other,  are  reckoned  nib,  and  qnaib;  or  «yfiieiCr«r,  as  woodoodn 


(ir)  The  king,  before  the  charta  defore»taj  could  have  made  a  forest 
wherever  he  pleased  over  the  lands  of  his  subjects ;  but  after  the  boun- 
daries of  the  district  fixed  upon  were  marked  out  and  proclaimed  by  the 
•heriff,  it  was  only  a  chase  till  proper  officers  were  appointed,  when  it 
became  a  forest,  and  under  the  jurisdiction  of  the  chief  justice  in  eyre. 
Mamo.  tit  Foreaty  pi.  7.  A  forest  is  not  necessarily  a  chase  in  the  hands 
of  a  subject ;  for  it  may  be  granted  by  the  king,  subject  to  the  justice- 
seat  and  the  forest  laws,  as  the  duke  of  Lancaster,  and  duke  of  Nor* 
folk,  and  many  other  noblemen  have^ad  forests  subject  to  the  forest 
taws :  but  if  the  jurisdiction  is  not  added  in  the  grant,  it  becomes  a 
chase,  and  trespassers  in  it  are  punishable  only  by  the  common  law. 
lb.  pi.  67.  et  seq.  4  Intt.  314. 

(18)  See  this  controverted  in  a  note  to  page  419,  poit. 
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being/ertte  naturae^  every  one  had  a  natural  right  to  kill  as  he 
could :  but  upon  the  iiitroduction  of  the  forest  laws,  at  the 
Norman  conquest,  as  will  be  shewn  hereafter,  these  animals' 
being  looked  upon  as  royal  game  and  the  sole  property  of  our 
savage  monarchsj  this  franchise  of  free-warren  was  invented  to 
protect  them ;  by  giving  the  grantee  a  sole  and  exclusive 
power  of  killing  such  game  so  far  as  his  warren  extended,  on 
condition  of  his  preventing  other  persons.  A  man  therefore 
that  has  the  franchise  of  warren,  is  in  reality  no  more  than 
a  royal  game-keeper :  but  no  man,  not  even  a  lord  of  a  manor, 
could  by  common  law  justify  sporting  on  another's  soil,  or 
even  on  his  own,  unless  he  had  the  liberty  of  free- warren  c 
(20).  This  franchise  is  almost  fallen  into  disregard,  since  the 
new  statutes  for  preserving  the  game ;  the  name  being  now 
chiefly  preserved  in  grounds  that  are  set  apart  for  breeding 
hares  and  rabbits.  There  are  many  instances  of  keen  sports- 
men in  ancient  times,  who  have  sold  their  estates,  and  reserved 
the  free-warren,  or  right  of  killing  game,  to  themselves  ;  by 
which  means  it  comes  to  pass  that  a  man  and  his  heirs  have 
sometimes  free-warren  over  another's  ground  <i  (21).     Kfrte 

and  pbesMDCt ;  or  oTHOfifer  ti  mallards  and         e  Salk.  637. 

Ca  Lfct  S33.)  (19)  d  Bro.  Abr.  tit.  Warren.  3. 


(19)  Upon  the  f<«e8t  laws  I  should  consider  Manwood  higher  autho- 
nty  than  sir  Edward  Coke. 

Manwood  informs  us,  that  a  forest  is  not  a  privileged  place  for  all 
manner  of  beasts  or  fowls,  but  only  for  beasts  of  forest,  chase,  or  war- 
ren, and  no  other ;  that  is  for  the  hart,  the  hind,  and  the  hare,  which 
are  beasts  of  the  forest ;  the  buck,  the  doe,  the  fox,  which  are  beasts  of 
the  chase ;  the  hare,  the  coney,  the  pheasant,  and  the  partridge,  which 
are  beasts  and  fowls  of  warren ;  and  no  other.  The  game  of  free -war- 
ren are  such  as  may  be  taken  with  long-winged  hawks.  For.  pi.  20. 
Warren. 

(20)  But  the  owner  of  a  free- warren  neither  kept  nor  killed  the  game 
fbr  the  use  of  the  king :  the  doctrine  which  the  learned  Judge  fre- 
quently repeats,  that  no  one  by  the  common  law  can  justify  sporting 
upon  his  own  ground,  is  controverted  at  large  by  the  Editor  in  a  note  to 
page  419,  p^tu 

(21)  Ai^  one  may  now  lease  or  convey  his  land,  and  reserve  to  him- 
self the  ri|^t  of  entering  to  kill  game,  without  being  subject  to  be  sued 
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JUh€ry<i  or  exclusive  right  of  fishing^in  a  public  nv^t)  is  also 
a  royal  franchise ;  and  is  considered  ^  such  in  all  countriea 
^here  the  feodal  polity  has  prevailed « :  though  the  making 
such  grants,  and  by  that  means  appropriatu^  what  seema 
to  be  unnatural  to  restrain)  the  use  of  running  water>  was  pro- 
hibited  for  the  future  by  king  John's  great  charter  \  and  the  rivera 
that  were  fenced  in  his  time  were  directed  to  be  laid  t^ieD^  aa 
well  as  the  forests  to  be  disa£K)rested^.  This  opening  was 
extended  by  the  seconds  and  third ^  charters  of  Henry  III, 
to  those  also  that  were  fenced  under  Richard  I ;  so  that  a 
ihoichise  of  free  fishery  ought  now  to  be  at  least  as  old  as  the 
reign  of  Henry  U.  This  differs  from  a  several  fishery  y  be- 
cause he  that  has  a  several  fishery  must  also  be  (or  at  least 
derive  his  right  from)  the  owner  of  the  soils  which  in  a  free, 
fishery  is  not  requisite  (22).    It  differs  also  from,  a  common  of 

piscary  before-mentioned)  in  that  the  free  fishery  is  an 
[40]     exclusive  right,  the  common  of  piscary  is  not  so;  and 

therefore)  in  a  &ee  fishery,  a  man  has  a  property  in  the 
fish  before  they  are  caught ;  in  a  common  of  piscary  not  till 
afterwards  K  Some  indeed  have  considered  a  free  fishery  not 
as  a  royal  franchise,  but  merely  as  a  private  grant  of  a  liberty  to 
fish  in  the  several  fishery  of  the  grantor  >.  But  to  consider  such 
right  as  originally  a  flower  of  the  prerogative,  till  restrained 
by  magna  cartoj  and  derived  by  royal  grant  (previous  to  the 
reign  of  Richard  I.)  to  such  as  now  claim  it  by  prescription, 
and  to  distinguish  it  (as  we  have  done)  from  a  several  and  a 
common  of  fishery,  may  remove  some  difficulties  in  respect  to 
this  matter,  with  which  our  books  are  embarrassed.    For  it 

G  SeU.Mar.  Clans.  I.  24.  Dufxvsnr.  V.  503.  i  M.  17  Edw.  IV.  6.  P.  18  Edw.  TV.  A.  T. 

Cng.  de  Jnr.  Teod.  II.  8.  15.  10  Hen.  \*II.  34.  26.  SaBc.  637. 

r  cap.  47.  edit.  Oxon.  k  F.  N.  B.  88.    Sftlk.  637. 

S  cap.  30.  1  %  Sid.  8. 
h  9  Hen.  III.  c.  16. 


M  a  trespasser ;  but  the  right  of  free- warren  can  only  exist  by  the  king^» 
grant.  Or  by  prescription,  from  which  such  a  grant  is  presumed.  Manw. 
Warren,  Forett,  pi.  43. 

(22)  A  subject  may  have,  by  prescription,  a  right  to  a  several  fisher}' 
ia  an  arm  of  the  sea,    4  T.  If.  437 
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must  he  aoknovle^gedf  that  the  rights  and  distinctions  of  the 
three  species  ofBshery  are  very  much  confounded  in  our  law- 
books ;  and  that  there  are  not  wanting  respectable  authori* 
ties  ^  which  maintain,  that  a  several  fishery  may  exist  distinct 
£ram  the  property  of  the  soil,  and  that  Sijree  fishery  implies 
no  exclusive  right,  but  is  synonymous  with  common  of  piscary. 

VIII.  CoRODiBs  are  a  right  of  sustenance,  or  to  receive 
certain  allotments  of  victual  and  provision  for  one's  mainte- 
nance n.  In  lieu  of  which  (especially  when  due  from  eccle- 
siasdcal  persons)  a  pension  or  sum  of  money  b  sometimes 
substituted  <>.  And  these  may  be  reckoned  another  species 
of  incorporeal  hereditaments ;  though  not  chargeable  on,  or 
issuing  from,  any  corporeal  inheritance,  but  only  charged  on 
the  person  of  the  owner  in  respect  of  such  his  inheritance. 
To  these  may  be  added, 

IX.  AvxuiTiEs,  which  are  much  of  the  same  nature ;  only 
that  these  arise  from  temporal,  as  the  former  from  spiritual, 
persons.  An  annuity  is  a  thing  very  distinct  from  a  rent- 
charge,  with  vi^ich  it  is  frequently  confounded:  a  rent- 
charge  being  a  burden,  imposed  upon  and  issuing  out  of 
ismds^  whereas  an  annuity  is  a  yearly  sunk  chargeable  only 
upon  the  fitrion  of  the  grantor  p.  Therefore,  if  a  man  by  deed 
grant  to  another  the  sum  of  30/.  fier  annum^  without  express- 
ing out  of  what  lands  it  shall  issue,  no  land  at  Ul  shall  be 
charged  with  it ;  but  it  is  a  mere  personal  annuity :  which  is 
of  so  little  account  in  the  law,  that,  if  gpranted  to  an  eleemosy- 
nary corporation,  it  is  not  within  the  statutes  of  mortmains ; 
and  yet  a  man  may  have  a  real  estate  in  it,  though  his  secu- 
rity is  merely  personal  (24). 

m  See  tbem  well  digested  in  HugniTC**  o  See  book  L  ch.  8. 

Botes  on  Co.  Litt.  1S3.  (83)  p  Co.  litt.  144. 

n  Finefa.  L.  163.  q  Ibid.  2. 


(23)  The  alterations  made  in  the  text  in  consequence  of  the  observa* 
tions  of  Mr.  Hargrave  upon  thit  subject,  prove  the  candor  and  libe- 
j^ty  of  the  learned  Judg^,  and  his  readiness  to  correct  any  inaccuracy, 
when  it  was  pointed  out  to  him. 

(34)  See  annuities  for  lives*  pa^  461,  poif. 
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X.  Rents  are  the  last  species  of  incorporeal  hereditaments. 
The  word  rent  or  render,  reditusy  signifies  a  compensation  or 
return,  it  being  in  the  nature  of  an  acknowledgment  given 
for  the  possession  of  some  corporeal  inheritance  4.  It  is 
defined  to  be  a  certain  profit  issuing  yearly  put  of  lands  and 
tenements  corporeal.  It  must  be  a  profit ;  yet  there  is  no 
occasion  for  it  to  be,  as  it  usually,  is,  a  sum  of  money  :  for 
spurs,  capons,  horses,  com,  and  other  matters  may  be  ren- 
dered, and  frequently  are  rendered  by  way  of  rent  ^*  It  may 
also  consist  in  services  or  manual  operations ;  as,  to  plough 
so  many  acres  of  ground,  to  attend  the  king  or  the  lord  to  the 
wars,  and  the  like ;  which  services  in  the  eye  of  the  law  are 
profits.  This  profit  must  also  be  certain;  qt  that  which  may 
be  reduced  to  a  certainty  by  either  party.  It  must  also  issue 
yearly  ;  though  there  is  no  occasion  for  it  to  issue  every  suc- 
cessive year,  but  it  may  be  reserved  every  second,  third,  or 
fourth  year* ;  yet,  as  it  is  to  be  produced  out  of  the  profits  of 
lands  and  tenements,  as  a  recompense  for  being  permitted 
to  hold  or  enjoy  them,  it  ought  to  be  reserved  yearly,  because 
those  profits  do  annually  arise  and  are  annually  renewed.  It 
must  iaaue  out  of  the  thing  granted,  and  not  be  part  of  the 
land  or  thing  itself;  wherein  it  differs  from  an  Exception  in 
the  grant,  which  is  always  of  part  of  the  thing  granted '.  It 
must,  lastly,  issue  out  of  lantU  and  tenements  corporeal ;  that  is^ 
from  some  inheritance  whereunto  the  owner  or  grantee  of  the 
rent  may  have  recourse  to  distrain.  Therefore  a  rent  cannot 
be  reserved  out  of  an  advowson,  a  common,  an  office,  a  fran- 
chise, or  the  like  «.  But  a  grant  of  such  annuity  or  sum  may 
operate  as  a  personal  contract,  and  oblige  the  grantor  to  pay 
the  money  reserved,  or  subject  him  to  an  action  of  debt  ^  (25) : 

q  Co.  Litt  144.  t  PioH-d.  13.    8  Rep.  71. 

r  niid.  l-IS.  u  Co.  Litu  144. 

sIIM.47.  wn)AiL47. 

(25)  There  can  be  no  doubt  but  the  lessee  of  tithes,  an  advowson, 
or  any  incorporeal  hereditament,  would  be  liable  to  an  action  of  deb| 
for  the  rent  agreed  upon.  See  2  Woodd,  69,  where  this  passage  b  taken 
notice  of. 
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though  it  doth  not  affect  the  inheritancey  and  b  no  legal  rent  m 
contemplation  of  law. 

There  are  at  common  law^  three  manner  of  rentS)  rent- 
senrice>  rent-charge^  and  rent-seek.  Rent^acrvice  is  so 
called  because  it  hath  some  corporal  service  incident  to  [43] 
itf  as  at  the  least  fealt]^)  or  the  feodal  oath  of  fidelitjrT. 
For,  if  a  tenant  holds  his  land  by  fealtf,  and  ten  shillings  rent ; 
or  by  the  service  of  ploughing  the  lord's  land,  and  five  shillings 
rent;  these  pecuniary  rents,  being  connected  with  personal 
serviGes,  are  therefore  called  rent-service.  And  for  these,  in 
case  they  be  behind,  or  arrere,  at  the  day  appointed,  the  lord 
may  destndn  of  common  right,  without  reserving  any  special 
power  of  distress ;  provided  he  hath  in  himself  the  reversion,  or 
future  estate  of  the  lands  and  tenements,  after  the  lease  or  parti- 
cular estate  of  the  lessee  or  grantee  is  expired  ■.  A  rcnt^harge 
is  where  the  owner  of  the  rent  hath  no  future  interest,  or  rever- 
sion expectant  in  the  land :  as  where  a  roan  by  deed  maketh 
over  to  others  his  whole  estate  in  fee  dmple,  with  a  certain  rent 
payable  thereout,  and  adds  to  the  deed  a  covenant  or  clause  of 
distress,  that  if  the  rent  be  arrere,  or  behind,  it  shall  be  lawful 
to  distrain  for  the  same.  In  this  case  the  land  is  liable  to  the 
distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed :  and  therefore  it  is  called  a  rent*cAar^^  because  in  this 
manner  the  land  is  charged  with  a  distress  for  the  payment  of 
it»  (26).  Rent'Bcckj  rctUtuB  dccua^  or  barren  rent,  is  in  effect 
nothing  more  than  a  rent  reserved  by  deed,  but  without  any 
clause  of  distress. 

There  are  also  other  species  of  rents,  which  are  reducible 
to  these  three.  Rents  of  aanze  are  the  certain  established  rents 
of  the  freeholders  and  ancient  copyholders  of  a  manor  >»,  which 
cannot  be  departed  from  or  varied.    Those  of  the  freeholders 

« 

X  LUt.  we.  213.  a  Co.  Litt  143. 

y  Co.  Litt.  14S.  b  S  Imt.  10. 

X  litt.  tec  S15. 

(26)  A  dear  rent-charge  must  be  fiee  from  the  land-tax.  Dwg.  602. 
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are  frequently  called  chief  rents^  reditus  ca/Utale9  ;  and  both 
sorts  are  indifferently  denominated  quit  rents^  qtdeti  redittu  / 
because  thereby  the  tenant  goes  quit  and  free  of  all  other  ser- 
vices. When  these  payments  were  reserved  in  silver  or  white 
money,  they  were  anciently  called  vfhite^retiXAy  or  blanch^rtM^ 
reditus  albi^ ;  in  contradistinction  to  rents  reserved  in  work^ 
grain,  or  baser  money,  which  were  called  reditua  nigri^ 
[43]  or  black^mail^.  JRack-Tent  is  only  i  rent  of  the  ftiH  value 
of  the  tenement,  or  near  it  A  fee^rtn  rent  is  a  fcttt- 
charge  issuing  out  of  an  estate  in  fee ;  of  at  least  one  fourth  of 
the  value  of  the  lands,  at  the  time  of  its  reservation « :  for  ef 
grant  of  lands,  reserving  so  considerable  a  rent,  is  indeed  only 
letting  lands  to  hrm  in  fee  simple  instead  of  the  usual  methods 
for  life  or  years  (27). 

TitssB  are  the  general  divisions  of  rent ;  but  the  difference 
between  them  (in  respect  to  the  remedy  fof  recovering  thein} 
is  now  totally  abolished ;  and  all  persons  may  have  the  like 
remedy  by  distress  for  rent»-seck,  rents  of  assise,  and  chief- 
rents,  as  in  case  of  rents  reserved  upon  lease  ^  (38). 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservations:  but,  in  case  of  the  king,  the  payment  must  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in 
the  country  i».      And,  strictly,  the  rent  is  demandid)le  and 

c  In  Scotland  tliis  Idnd  of  uiudi  payment  c  Co.  litt  143. 

it  ealM  Uanth-heiang^  ot  rrtfitut  aOae  f  Sdt  4  GeaU  cSt. 

Jtrmae.  g  Ca  Litt.  901. 

d  S  Init.  19.  h  4  Rep.  73. 


(!^)  Mr.  Hargrave  l»  of  ojpinioiiy  that  the  quaatusi  of  the  rent  is  not 
estential  to  create  a  fee-fittm.  Maij,  C§,  Litt.  145. 6.n.S;  where  he 
differs  from  Mr.  Douglas,  who  had  thought  that  a  fee-farm  was  not 
necessarily  a  rent-charge,  but  might  aUo  be  a  rent-seek.    Dou^.  605. 

(28)  That  is,  for  such  as  had  been  paid  for  three  years,  within  20 
years  before  the  passing  of  that  act,  or  for  such  as  have  been  since  cre- 
ated.   4  Cm. //.  c.  28.  *.  5.   Doug.  60^, 
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payable  before  the  time  of  sun-set  of  the  day  whereon  it  is 
reserved^  ;  though  perhaps  not  absolutely  due  till  mid- 
night ^  (29). 

With  regard  to  the  original  of  rents,  something  will  be 
said  in  the  next  chapter*;  and,  S  to  distresses  and  other 
remedies  for  their  recovery,  the  doctrine  relating  thereto, 
and  the  several  proceedings  thereon,  these  belong  properly 
to  the  third  part  of  our  commentaries,  which  will  treat  of 
civil  injuries,  and  the  means  whereby  they  are  redressed. 

i  Co.  Litt.  30S.  1  Anden.  253. 

k  1  Sttuod.  287.  Ptvc.  Chanc  955.  Saik.  578. 


(29)  If  the  lessor  dies  before  sun-set  on  the  day  upon  which  the  rent 
is  demandable,  it  is  clearly  settled  that  the  rent  unpaid  is  due  to  his 
heir,  and  not  to  his  executor ;  but  if  he  dies  af^er  sun-set  and  before 
midnight,  it  seems  to  be  the  better  opinion,  that  it  shall  go  to  the  exe- 
cutor and  not  to  the  heir.  1  P.  Wmt.  178. 

VOL.  II.  8 
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CHAPTER  THE  FOURTH. 

( 

OF  THE  FEODAL  SYSTEM. 

I 

Xt  is  impossible  to  understand,  with  any  degree  of  accu- 
racy, either  the  civil  constitution  of  this  kingdom  (1),  or  the 
laws  which  regulate  its  landed  property,  without  some  gene- 
ral acquaintance  with  the  nature  and  doctrine  of  feuds,  or  the 
feodal  law:  a  system  sp  universally  received  throughout  Eu- 
rope upwards  of  twelve  centuries  ago,  that  sir  Henry  Spel- 
man  ^  does  not  scruple  to  call  it  the  law  of  nations  in  our 
western  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  course  of  our  observations 
in  this  and  many  other  parts  of  the  present  book,  we  may 
have  occasion  to  search  pretty  highly  into  the  antiquities  of 
our  English  jurisprudence,  yet  surely  no  industrious  student 
will  imagine  his  time  misemployed,  when  he  is  led  to  con- 
sider that  the  obsolete  doctrines  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  erected  ;  and  that  it 
is  impracticable  to  comprehend  many  rules  of  the  modem 

a  Of  purlkmenti,  S7. 


(1)  An  intimate  acquaintance  with  the  feudal  system  is  absolutely 
necessary  to  the  attainment  of  a  comprehensive  knowledge  of  the  first 
principles  and  prof^ess  of  our  constitution.  And  this  subject,  in  my 
opinion,  might  with  great  propriety  have  preceded  the  chapter  upon 
parliament.  The  authority  of  lord  Coke,  upon  constitutional  questions, 
is  greatly  diminished  by  his  neglect  of  tlie  study  of  the  feudal  law ; 
which  Sir  Henry  Spelman,  who  well  knew  its  value  and  importance, 
feelingly  laments :  "  I  do  marvel  many  times,  that  my  lord  Coke, 
adorning  our  law  with  so  many  flowers  of  antiquity  and  foreign 
learning,  hath  not  turned  into  this  field,  from  whence  so  many  roots 
«  of  our  law  have,  of  old,  been  taken  and  transplanted."  Spelm,  Orig. 
of  Terms,  c.  viii. 


« 
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law>  in  a  scholarlike  scientifical  manner,  without  having 
recourse  to  the  ancient.  Nor  will  these  researches  be  alto- 
gether void  of  rational  entertainment  as  well  as  use :  as  in 
viewing  the  majestic  ruins  of  Rome  or  Athens,  of  Balbec  or 
Palmyra,  it  administers  both  pleasure  and  instruction  to  com- 
pare them  with  the  draughts  of  the  same  edifices,  in  their 
pristine  proportion  and  splendor. 

The  constitution  of  feuds'*  had  its  original  from  the  [45] 
military  policy  of  the  northern  or  Celtic  nations,  the 
Goths,  the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards, 
who  all  migrating  from  the  same  officina  gentium^  as  Crag 
very  justly  entitles  it<=,  poured  themselves  in  vast  quantities 
into  all  the  regions  of  Europe,  at  the  declension  of  the 
Roman  empire.  It  was  brought  by  them  from  their  own 
countries,  and  continued  in  their  respective  colonies  as  the 
most  likely  means  to  secure  their  new  acquisitions :  and  to 
that  end,  large  districts  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  superior  officers  of  the  army, 
and  by  them  dealt  out  again  in  smaller  parcels  or  allotments 
to  the  inferior  officers  and  most  deserving  soldiers  <^.  These 
allotments  were  called  feoda^  feuds,  fiefs,  or  fees ;  which 
last  appellation  in  the  northern  languages  «  signifies  a  condi- 
tional stipend  or  reward  ^.     Rewards  or  stipends  they  evi- 

b  See  Spelman  of  Teuds,  and  Wright  of  the  u^  right  in  Finland,  etc.    (See  Mae 

tenures,  per  tot.  Dooal  Inst,  part  2.)  Now  the  tranfposition  of 

e  DcjunJtoeU  19*  30.  these  northern  syllabic s,  aiMfk,  will  (^ive  us 

d  Wright,  7.  tlie  true  ctymologj'  of  the  aUvUtum  or  abso- 

e  Spelm.  Gl.  210.  lute  property  of  the  feudists  (2) :  as,  by  a  sum> 

f  Fontoppidao,  in  his  history  of  Norway,  lar  oombination  oTtlic  latUTsyllaUc  with  the 

Xpage  290) observes,  that  in  the  northern  lanr  wordyir  (which  signifies,  we  have  setn, a  con* 

guage*  odh  signiAes  proprietas,  and  o//,  totum.  didonal  reward  or  stipend)  fieodh  or  feodum 

Henee  be  derives  the  tdhiU  right  in  those  will  denote  stipendiary  property. 

countries ;  and  tbence  too  peiiiaps  is  derived 

(2)  This  is  the  same  as  all-hood  in  English,  and  is  suggested  as  the 
derivation  of  allodium  in  Wall.  Religion  of  Nat.  del.  p.  136. 

This  unquestionably  is  the  true  etymology.  Though  Dr.  Robertson 
adopts  the  derivation  of  allodium  from  an  and  lot,  or  allotment,  the 
mode  of  dividing  what  was  not  granted  as  stipendiary  property ;  and 
he  relates  the  memorable  story  of  the  fierce  soldier  who  refused  to 
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dently  were :  and  the  condition  annexed  to  them  was,  that 
the  possessor  should  do  service  faithfully,  both  at  home  and 
in  the  wars,  to  him  by  whom  they  were  given ;  for  which 
purpose  he  took  the  juramentumjidelitatia^  or  oath  of  fealty  if : 
and  in  case  of  the  breach  of  this  condition  and  oath,  by  not 
performing  the  stipulated  service,  or  by  deserting  the  lord 
in  battle,  the  lands  were  again  to  revert  to  him  who  granted 
them  ^. 

Allotments,  thus  acquired,  naturally  engaged  such  as 

accepted  them  to  defend  them :  and,  as  they  all  sprang 
[46]     from  the  same  right  of  conquest,  no  part  could  subsist 

independent  of  the  whole  ;  wherefore  all  givers  as  well 
as  receivers  were  mutually  bound  to  defend  each  other's  pos- 
sessions. But,  as  that  could  not  effectually  be  done  in  a 
tumultuous  irregular  way,  government,  and  to  that  purpose 
subordination,  was  necessary.  Every  receiver  of  lands,  or 
feudatory,  was  therefore  bound,  when  called  upon  by  his 
benefactor,  or  immediate  lord  of  his  feud  or  fee,  to  do  all  in 
his  power  to  defend  him.  Such  benefactor  or  lord  was  like- 
wise subordinate  to,  and  under  the  command  of,  his  imme- 
diate benefactor  or  superior ;  and  so  upwards  to  the  prince 
or  general  himself:  and  the  several  lords  were  also  recipro- 
cally bound,  in  their  respective  gradations,  to  protect  the 
possessions  they  had  g^ven.  Thus  the  feodal  connection  was 
established,  a  proper  military  subjection  was  naturally  intro- 
duced, and  an  army  of  feudatories  was  always  ready  inlisted, 
and  mutually  prepared  to  muster,  not  only  in  defence  of  each 
man's  own  several  property,  but  also  in  defence  of  the 
whole,  and  of  every  part  of  this  their  newly -acquired  coun- 

g  See  thii  oath  explained  at  large  in  Feud.  1.  2.  t.  7.  h  Fend.  I.  2.  t.  24. 


grant  a  sacred  vase  to  his  general  Clovis,  the  founder  of  the  French 
monarchy,  who  wished  to  return  it  at  the  request  of  the  bishop  to  the 
church  from  which  it  had  been  taken  as  spoil,  by  striking  it  violently 
with  his  battle-axe,  and  declaring  **  that  you  should  have  nothing  but 
"  that  to  which  the  lot  gives  you  a  right !"  HUt.  of  Ch.  V.  1  vol.  notes 
r  &8. 
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try  ^ ;  the  prudence  of  which  constitution  was  soon  sufficiently 
visible  in  the  strength  and  spirit)  with  which  they  maintained 
their  conquests. 

The  universality  and  early  use  of  this  feodal  plan,  among 
all  those  nations,  which  in  complais^ce  to  the  Romans  we 
still  call  barbarous,  may  appear  from  what  is  recorded  ^  of 
the  Cimbri  and  Teutones,  nations  of  the  same  northern  ori- 
ginal as  those  whom  we  have  been  describing,  at  their  first 
irruption  into  Italy  about  a  century  before  the  christian  aera. 
They  demanded  of  the  Romans,  ^^.ut  martiu9  fiofiulu9  aliguid 
**  sibi  terrae  darefy  guaei  atifiendium  ;  caeterum^  ut  vellety  mani' 
"  bus  atque  arnUa  ame  uteretur,"  The  sense  of  which  may  be 
thus  rendered ;  they  desired  stipendiary  lands  (that  is,  feuds) 
to  be  allowed  them,  to  be  held  by  military  and  other  personal 
services,  whenever  their  lord  should  call  upon  them.  This 
was  evidently  the  same  constitution,  that  displayed  itself  more 
fully  about  seven  hundred  years  afterwards :  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the 
Visigoths  on  Spain,  and  the  Lombards  upon  Italy  ;  [4  7 J 
and  introduced  with  themselves  this  northern  plan  of 
polity,  serving  at  once  to  distribute  and  to  protect  the  terri- 
tories they  had  newly  gained.  And  from  hence  too  it  is 
probable  that  the  emperor  Alexander  Severus^  took  the  hint, 
of  dividing  lands  conquered  from  the  enemy  among  his  ge- 
nerals and  victorious  soldiery,  duly  stocked  with  cattle  and 
bondmen,  on  condition  of  receiving  military  service  from 
them  and  their  heirs  for  ever. 

Scarce  had  these  northern  conquerors  established  them- 
selves in  their  new  dominions,  when  the  wisdom  of  their  con- 
stitutions, as  well  as  their  personal  valor,  alarmed  all  the 
princes  of  Europe  ;  that  is,  of  those  countries  which  had 

i  Wrifjhf,  8.  "  •  etiam  sua  ni«  defenderent.    AibKdit  «onc 

k  L.  Flonis,  1. 3. c  3.  «*  hit  tt  aninialia et  sen-os  ut  posteiit  coleru 

1  *"  Sola,  quae  de  hostibiis  capta  simt,  Uini-  **  quod  acci ju-rant ;  lie  per  inopbm  honuiium 

**  tanei*  ducibm  et  militibus  donavit;  iu  ut  •*  %el  pcrjeiieciutemdescTfrenturnira vidua 

**  eonim  ita  essent,  si  haervdet  illoram  milt  *»  bartiariae,  quod  tnrpuwinium  ille  ducvbat.'^ 

"  cnn*m,  nee  unquam  ad  pri^-atM  pertine-  (Ael.  Lainprid.  in  Vita  Alex.  Soeri.) 
^reut:  diceof  attcntius  illos  militaturos,  si 
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formerly  been  Roman  provinces,  but  had  revolted,  or  were 
de«erted  by  their  old  masters,  in  the  general  wreck  of  the 
empire.  Wherefore  most,  if  not  all,  of  them  thought  it 
necessary  to  enter  into  the  same  or  a  similar  plan  of  policy,  v 
For  whereas,  before,  the  possessions  of  their  subjects  were 
perfectly  allodial^  (that  is,  wholly  independent,  and  held  of 
no  superior  at  all,)  now  they  parcelled  out  their  royal  terri- 
tories, or  persuaded  their  subjects  to  surrender  up  and  retake 
their  own  landed  property,  under  the  like  feodal  obligations 
of  military  fealty  ™.  And  thus,  in  the  compass  of  a  very  few 
years,  the  feodal  constitution,  or  the  doctrine  of  tenure,  ex- 
tended itself  over  all  the  western  world.  Which  alteration  of 
landed  property,  in  so  very  material  a  point,  necessarily  drew 
after  it  an  alteration  of  laws  and  customs :  so  that  the  feodal 
laws  soon  drove  out  the  Roman,  which  had  hitherto  univer- 
sally obtained,  but  now  became  for  many  centuries  lost  and 
forgotten ;  and  Italy  itself  (as  some  of  the  civilians,  with 
more  spleen  than  judgment,  have  expressed  it)  belluinasy 

atgue/erinasy immaneaque Longobardorum  legea accefiit^, 
[48]       But  this  feodal  polity,  which  was  thus  by  degrees 

established  over  all  the  continent  of  Europe,  seems 
not  to  have  been  received  in  this  part  of  our  island,  at  least 
not  universally  and  as  a  part  of  the  national  constitution,  till 
the  reign  of  William  the  Norman  <>.  Not  but  that  it  is  rea- 
sonable to  believe,  from  abundant  traces  in  our  history  and 
laws,  that  even  in  the  times  of  the  Saxons,  who  were  a  swarm 
from  what  sir  William  Temple  calls  the  same  northern  hive, 
something  similar  to  this  was  in  use  ;  yet  not  so  extensively, 
nor  attended  with  all  the  rigor  that  was  afterwards  imported 
by  the  Normans.  For  the  Saxons  were  firmly  settled  in  this 
island,  at  least  as  early  as  the  year  600  :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigor  and 
maturity,  even  on  the  continent  of  Europe  p. 

JThis  introduction  however  of  the  feodal  tenures  into  Eng- 
land, by  king  William,  does  not  seem  to  have  been  effected 

fn  Wrigbt,  10.  o  Spelm.  GUm,  818.  Bmct.  1. 2.  c  1«.  «ec.  7. 

n  Gra^-ui.  Orig.  1. 1.  sec.  139.  p  C»g.  L  L  t.  4.  -  -      . 
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immediately  after  thd  conquest,  nor  by  the  mere  arbitrary 
will  and  power  of  the  conqueror ;  but  to  have  been  gradually 
established  by  the  Norman  barons,  and  others,  in  such  forfeit- 
ed lands  as  they  received  from  the  gift  of  the  conqueror,  and 
afterwards  universally  consented  to  by  the  great  council  of  the 
nation  long  after  his  title  was  established.  Indeed  from  the 
prodigious  slaughter  of  the  English  nobility  at  the  battle  of 
Hastings,  and  the  fruitless  insurrections  of  those  who  survived, 
such  numerous  forfeitures  had  accrued,  that  he  was  able  to 
reward  his  Norman  followers  with  very  large  and  extensive 
possessions :  which  gave  a  handle  to  the  monkish  historians, 
and  such  as  have  implicitly  followed  them,  to  represent  him 
as  having  by  right  of  the  sword  seised  on  all  the  lands  of 
England,  and  dealt  them  out  again  to  his  own  favorites.  A 
supposition,  grounded  upon  a  mistaken  sense  of  the  word  con- 
quest  i  which,  in  its  feodal  acceptation,  signifies  no  more  than 
acguintion:  and  this  has  led  many  hasty  writers  into  a  strange 
historical  mistake,  and  one  which  upon  the  slightest  examina- 
tion will  be  found  to  be  most  untrue.  However,  certain 
it  is,  that  the  Normans  now  began  to  gain  very  large  [49] 
possessioBS  in  England ;  and  their  regard  for  the  feodal 
law,  under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  English,  as  the  best  way 
to  put  themselves  on  a  military  footing,  and  thereby  to  pre- 
vent any  future  attempts  from  the  continent,  were  probably 
the  reasons  that  prevailed  to  effect  its  establishment  here  by 
law.  And,  though  the  time  of  this  great  revolution  in  our 
landed  property  cannot  be  ascertained  with  eitectness,  yet 
there  are  some  circumstances  that  may  lead  us  tor  a  probable 
conjecture  concerning  it.  For  we  learn  from  the  Saxon 
chronicle  %  that  in  the  nineteenth  year  of  king  William's 
reign  an  invasion  was  apprehended  from  Denmark  ;  and  the 
military  constitution  of  the  Saxons  being  then  laid  aside,  and 
no  other  introduced  in  its  stead,  the  kingdom  was  wholly 
defenceless :  which  occasioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upon 

q  A.  D.  1085. 
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every  landholder,  and  greatly  oppressed  the  people.  This  ap- 
parent weakness,  together  with  the  grievances  occasioned  by 
a  foreign  force,  might  co-operate  with  the  king's  remon- 
strances, and  the  better  incline  the  nobility  to  listen  to  his 
proposals  for  putting  them  in  a  posture  of  defence.  For  as 
soon  as  the  danger  was  over,  the  king  held  a  g^eat  council  to 
inquire  into  the  state  of  the  nation  ^ ;  the  immediate  conse- 
quence of  which  was  the  compiling  of  the  g^eat  survey  called 
domesday-book,  which  was  finished  in  the  next  year :  and  in 
the  latter  end  of  that  very  year  the  king  was  attended  by  all 
his  nobility  at  Sarum ;  where  all  the  principal  landholders 
submitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king's  vassals,  and  did  homage  and  fealty  to  his  person*. 
This  may  possibly  have  been  the  sera  of  formally  introducing 

the  feodal  tenures  by  law ;  and  perhaps  the  very  law, 
[so]     thus  made  at  the  council  of  Sarum,  is  that  which  is 

still  extant',  and  couched  in  these  remarkable  words : 
**  atatuimtiay  ut  omnea  libcri  hominca  foedere  et  aacramento 
"  affirment^  quod  intra  et  extra  untveraum  regnum  Angliae 
"  Wilhelmo  regi  domino  auo  Jidelea  eaae  volunt  ;  terraa  et  ho^ 
"  norea  iHiua  omni  Jidelitate  ubique  aervare  cum  fo,  et  corltra 
"  inimicoa  et  aiienigenaa  de/endereJ*  The  terms  of  this  law 
(as  sir  Martin  Wright  has  observed")  are  plainly  feodal: 
for,  first,  it  requires  the  oath  of  fealty,  which  made  in  the 
sense  of  the  feudists  every  man  that  took  it  a  tenant  or  vassal : 
and,  secondly,  the  tenants  obliged  themselves  to  defend  their 
lords  territories  and  titles  against  all  enemies  foreign  and 
domestic.  But  what  clearly  evinces  the  legal  establishment 
of  this  system,  is  another  law  of  the  same  collection^,  which 
exacts  the  performance  of  the  military  feodal  services,  as 
ordained  by  the  general  council.  "  Omnea  comiteay  et  baronea^ 
"  et  miiitea^  et  aervientea^  et  univerai  liberi  hominea  totiua  regni 

r  Rex  t«>!niut  mai^^nnm  concilium,  et  ^^\e%  np«  (aeli  sunt,  ct  omiMM  «e  UH  rabdiderp*  ejus- 

M>mione5  hutwit  cum  suis  proceribus  de  liae  que  (acti  sunt  vsMUi,ac<;i  fidelitatisjunpien- 

trim  ;  quo  niodo  inrolert'tur,  et  a  quibm  ho-  tn  praestiteruiit,  le  contra  alios  qunscllnqll^■ 

ntinibnt.    Chron.  Sax.  ibid.  illi  ftdot  futunK.  Chron.  Sax.  A.  D.  108A. 

*  Oninrs  praedia  teiifiites,  qnotquot  esient  t  Cap.  52.    Wilk.  228. 

Dotae  melioris  ptTtfrtam  Anp^lianuejmhomi-  u  TrnurL*<,6«.           %v  Cap.  58.  Wilk.  288. 
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<<  noatri  firaedictiy  habtant  et  ttneant  ae  semfier  bene  in  armU 
"  et  in  equia^  ut  decet  et  ofiortet :  et  aint  aemfier  firomfiti  et 
**  bene  fiaratiy  ad  aervitium  auum  integrum  nobia  exfilendum  et 
^^  fieragendum^  cum  ofiua  fuerit:  aecundum  quod  nobia  debent 
**  defoediaet  tenementia  auia  de  jure  Jacere^  et  aicut  illia  atatU" 
^  imua  fier  commune  concilium  totiua  regni  noatri  firaedicti,** 

This  new  polity  therefore  seems  not  to  have  been  imfioaed 
by  the  conqueror,  but  nationally  and  freely  adopted  by  the 
geheral  assembly  of  the  whole  realm >  in  the  same  manner  as 
other  nations  of  Europe  had  before  adopted  it,  upon  the  same 
principle  of  self-security.  And,  in  particular,  they  had  the 
recent  example  of  the  French  nation  before  their  eyes ;  which 
had  gradually  surrendered  up  all  its  allodial  or  free  lands  into 
the  king's  hands,  who  restored  them  to  the  owners  as  a  bene* 
Jicium  or  feud,  to  be  held  to  them  and  such  of  their  heirs  as 
they  previously  nominated  to  the  king :  and  thus  by  degrees 
all  the  allodial  estates  in  France  were  converted  into  feuds, 
and  the  freemen  became  the  vassals  of  the  crown  ^.  The  only 
difference  between  this  change  of  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  effected  gra- 
dually, by  the  consent  of  private  persons  ;  the  latter  [51  j 
was  done  at  once,  all  over  England,  by  the  common 
consent  of  the  nation  y. 

In  consequence  of  this  change,  it  became  a  fundamental 
maxim  and  necessary  principle  (though  in  reality  a  mere 
fiction)  of  our  English  tenures,  <<  that  the  king  is  the  uni- 
<<  versal  lord  and  original  proprietor  of  all  the  lands  in  his 
^'  kingdom  * ;  and  that  no  man  doth  or  can  possess  any  part  of 
^<  it,  but  what  has  mediately  or  immediately  been  derived  as 
<<  a  gift  from  him,  to  be  held  upon  feodal  services."  For, 
this  being  the  reid  case  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  system  were  obliged  to  act  upon  the 
same  supposition,  as  a  substruction  and  foundation  of  their 

X  Montwq.  Sp.  L.  b.  31.  c.  8.  oTtheflAh  pwl  of  their  value.  (Gen.  c  xl^ii) 

y  FharM>h  thns  aequiwd  the  dominion  of  %  Tout  fuit  in  luy,  et  %ient  de  hiy  «J  com* 

all  the  lands  in  Ej^ypt,  and  granted  them  out  roencenient    (M.  34  Edw.  IIL  65.) 

to  Upe  £]^yptiant,  retcrvlni;  an  annual  render 
VOL.  Ir.  9 
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new  polity^  though  the  fact  was  indeed  &r  otherwise.  And 
indeed^  by  thus  consenting  to  the  introduction  of  feodal  ten* 
ures,  our  English  ancestors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  state  of  defence  by  estabUshing  a  mili- 
tary system ;  and  to  oblige  themselves  (in  respect  of  their 
lands)  to  maintain  the  king's  title  and  territories^  with  equid 
vigor  and  fealty,  as  if  they  had  received  their  lands  from  his 
bounty  upon  these  express  conditions,  as  pure,  proper,  bene** 
ficiary  feudatories.  But  whatever  their  meaning  was,  the 
Norman  interpreters,  skilled  in  all  the  niceties  of  the  feodal 
constitutions,  and  well  understanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  construction  to  thb 
proceeding:  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doctrines  which  prevailed  in  the  dutchy  of 
Normandy,  but  also  such  fruits  and  dependencies,  such  hard- 
ships and  services,  as  were  never  known  to  other  nations »; 
as  if  the  Engtish  had,  in  fact  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  sovereign  lord. 

Our  ancestors  therefore,  who  were  by  no  means  benefici- 
aries, but  had  barely  consented  to  this  fiction  of  tenure 
{[52]  from  the  crown,as  the  basis  of  a  military  discipline,  with 
reason  looked  upon  these  deductions  as  grievous  impo- 
sitions, and  arbitrary  conclusions  from  principles  that,  as  to 
them,  had  no  foundation  in  truth  *>.  However,  this  king  andliis 
son  William  Rufus,  kept  up  with  a  high  hand  all  the  rigors  of 
the  feodal  doctrines:  but  their  successor,  Henry  L  found  it 
expedient,  when  he  set  up  his  pretensions  to  the  crown,  to 
promise  a  restitution  of  the  laws  of  king  Edward  the  con^ 
lessor,  or  ancient  Saxon  system ;  and  accordingly,  in  the  first 
year  of  his  reign,  granted  a  charter  c,  whereby  he  gave  up 
the  greater  grievances,  but  still  reserved  the  fictio;ti  of  feodal 
tenure,  for  the  same  military  purposes  which  engaged  his 
&ther  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himself  and  succeeding  princes ;  till  in  the  reign  of 

a  SpQira.  of  reuds.  c.  28.  b  Wright,  81.  c  LL.  Hen.  T.  c.  I. 
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king  lehn  tbey  beeame  so  iatolerabley  that  they  occasioned 
•Ida  baroDSy  or  principal  feudatories,  tp  ri^e  up  inarms  against 
hka  I  which  at  length  produced  the  famous  great  charter  at 
Runing*mead»  which,  with  some  alterations,  was  confirmed 
hj  his  son  Henry  III.  And,  though  its  immunities  (espe- 
cially as  altered  on  its  last  edition  by  his  son^)  are  vei^y 
greatly  short  of  those  granted  by  Henry  I,  it  was /justly 
esteemed  at  the  time  a  vast  acquisition  to  English  liberty. 
Indeed,  by  the  &rther  alteratkm  of  tenures  that  has  since 
happened,  many  of  these  immunities  may  now  appear,  to  a 
common  observer,  of  much  less  consequence  than  they 
really  were  when  granted :  but  this,  properly  considered^  will 
shew,  not  that  the  acquisitions  under  John  were  small,  but 
that  those  under  Charles  were  greater.  And  from  hence  also 
arises  another  inference ;  thai  the  liberties  of  Englishmen  are 
not  (as  some  arbtt^rary  writers  would  represent  them)  mere 
infringements  of  the  king's  prerogative,  extorted  from  our 
princes  by  taking  advantage  of  their  weakness  ;  but  a  resto-^ 
ration  of  that  ancient  con^tution,  of  which  our  ancestors  had 
been  defrauded  by  the  art  and  finesse  of  the  Norman  lawyers, 
rather  than  deprived  by  the  force  of  the  Norman  arms. 

HAViNa  given  this  short  history  of  their  rise  and  [53] 
piogress,  we  wiM  next  consider  the  nature,  doctrine, 
and  principal  laws  of  feuds ;  wherein  we  shall  evidently  trace 
the  gnnmd-workof  many  parts  of  our  public  polity,  and  also 
the  original  of  such  of  our  own  tenures,  as  were  either  abo- 
lished in  the  last  century,  or  still  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  ten- 
ure is  this  ;  that  all  lands  were  originally  granted  out  by  the 
sovereign,  and  are  therefore  holden,  either  mediately  or  im« 
mediately,  of  the  crown.  The  grantor  was  called  the  pro- 
prietor, or  lord;  being  he  who  retained  the  dominion  or 
ultimate  property  of  the.  feud  or  fee ;  and  the  grantee,  who 
had  only  the  use  and  possession,  according  to  the  terms  of 
the  g^rant,  was  styled  the  feudatory  or  vaasaly  which  was  only 
another  name  for  the  tenant  or  hblder  6f  the  lands  \  though, 

do  Heii.IIL 
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on  account  of  the  prejudices  which  we  hare  justlj  conceived 
&gainst  the  doctrines  that  were  afterwards  grafted  on  this 
system^  we  now  use  the  word  vassal  opprobriouslyf  as  53^10- 
nyraous  to  slave  or  bondman  (3).  The  manner  of  the  grsuit 
was  by  words  of  gratuitous  and  pure  donation^  dedi  et  con^ 
eesH ;  which  are  still  the  operative  words  in  our  modern 
infcodations  or  deeds  of  feoffment.  This  was  perfected  by 
the  ceremony  of  corporal  investiture^  or  open  and  notorious 
delivery  of  possession  in  the  presence  of  the  other  vassals  ; 
which  perpetuated  among  them  the  aera  of  the  new  acquisi* 
tion,  at  a  time  when  the  art  of  writing  was  very  little  known: 
and  therefore  the  evidence  of  property  was  reposed  in  the 
memory  of  the  neighbourhood ;  who,  in  case  of  a  disputed 
title,  were  afterwards  called  upon  to  decide  the  difference, 
not  only  according  to  external  proofs,  adduced  by  the  parties 
litigant,  but  also  by  the  internal  testimony  of  their  own  pri* 
vate  knowledge. 

Besioks  an  oath  of  fealty  y  or  profession  of  faith  to  the  lord, 
which  was  the  parent  of  our  oath  of  allegiance,  the  vassal  or 
tenant  upon  investiture  did  usually  homage  to  his  lord; 
openly  and  humbly  kneeling,  being  ungirt,  uncovered,  and 
holding  up  his  hands  both  together  between  those  of 
[54]  the  lord,  who  sate  before  him  ;  and  there  professing, 
that  ^^  he  did  become  his  man,  from  that  day  forth,  of 
<^  life  and  limb  and  earthly  honor  :'*  and  then  he  received  a 
kiss  from  his  lord «.  Which  ceremony  was  denominated 
homagiutny  or  manhood^  by  the  feudists,  from  the  stated  form 
of  words,  devenio  vester  homo^. 

e  Litt.  dec.  85.  that  tnKLtion  was  no  whene  pitamud  to 

r  It  was  ftn  olMcnatkm  of  Dr.  Arbutbnot,     pure  ai>(l  iucorrupt  as  among  childmi,  whose 

(3)  Nothings,  I  think,  proves  more  gtrongly  the  detestation  in  which 
the  people  of  this  countty  held  the  feudal  oppressions,  than  that  the 
word  voMtal^  which  once  sigiiilied  a  feudal  tenant  or  grantee  of  land,  is 
now  synonymous  to  slave ;  and  tliat  the  word  viildirit  which  once  meant 
only  an  innocent  inofTensivc  bondman,  has  kept  its  relative  distance,  and 
denotes  a  person  destitute  of  every  moral  and  honorable  principle,  and 
is  become  one  of  the  most  opprobrious  terms  in  the  English  language. 
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Whsn  the  tenant  had  thus  professed  himself  to  be  the 
man  of  his  superior  or  lordf  the  next  consideration  was  con- 
cerning the  service  J  which,  as  such,  he  was  bound  to  ren- 
der,  in  recompense  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  twofold ;  to  follow,  or 
do  9uit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in 
his  armies  or  warlike  retinue,  when  necessity  called  him  to 
the  field.  The  lord  was,  in  early  times,  the  legislator  an4 
judge  over  all  his  feudatories :  and  therefore  the  vassals  of  the 
inferior  lords  were  bound  by  their  fealty  to  attend  their 
domestic  courts  barons,  (which  were  instituted  in  every 
manor  or  barony,  for  doing  speedy  and  effectual  justice  to  all 
the  tenants,)  in  order  as  well  to  answer  such  complaints  as 
might  be  alleged  against  themselves,  as  to  form  a  jury  or 
homage  for  the  trial  of  their  fellow-tenants :  and  upon  this 
account,  in  all  the  feodal  institutions  both  here,  s^d  on  the  con- 
tinent, they  are  distinguished  by  the  appellation  of  the  peers 
of  the  court ;  futrea  curtia^  or  fiarea  curiae.  In  like  manner  the 
barons  themselves,  or  lords  of  inferior  districts,  were  deno- 
minated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  summons,  to  hear  causes  of  greater  consequence 
in  the  king's  presence  and  under  the  direction  of  his  grand 
justiciary  ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  distributed  into  other  courts  of  judicature^ 
the  peers  of  the  king's  court  still  reserving  to  themselves  (in 
almost  every  feodal  government)  the  right  of  appeal 
irom  those  suboixlin^^te  courts  in  the  last  resort.  The  [55} 
military  branch  of  service  consisted  in  attending  the 
lord  to  tiie  wars,  if  called  upon,  with  such  a  retinue,  and  for 
such  a  number  of  days,  as  were  stipulated  at  the  first  dona- 
tion, in  proportion  to  the  quantity  of  the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous, 
so  also  they  were  precarious,  and  held  at  the  vnll  of  the  lord^, 

gamei  and  pUjt  sure  delivered  down  invari-  of  our  ancient  jmrenile  pastimes  (the  king  1 

•hly  from  one  generation  to  another.  (Wai^  am  or  baaUinda  of  Julius  Pollux,  Qnomastic.  1, 

burton*s  notes  on  Pope,  vi.  134.  8*.)  It  will  0.  c.  7.)  the  ceremonies  and  tangusq^  of  feodal 

not,  I  hope,  be  thought  puerile  to  remark  (in  homait^  are  preserved  ivith  great  exactness, 

^aflmmfion  of  this  olwenatiwi)  that  tjione  g  Fend.  L  2.  t.  55.           h  Feud.  1. 1. 1. 1. 
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who  was  then  the  sole  judge  whether  his  vassal  perfonned  his 
services  faithfuUj.  Then  thej  became  certain  for  one  or 
more  yeavM.  Among  the  ancient  Germans  they  continued 
only  from  year  to  year:  an  annual  distribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  assem^ 
biles  >.  This  was  professedly  done,  lest  their  thoughts  should 
be  diverted  from  war  to  agriculture  ;  lest  the  strong  should 
incroach  upon  the  possessions  of  the  weak ;  and  lest  luxury 
and  avarice  should  be  encouraged  by  the  erection  of  perma^ 
nent  houses^  and  too  curious  an  attention  to  convenience  and 
the  elegant  superfluities  of  life.  But,  when  the  general  migra* 
lion  was  pretty  well  over,  and  a  peaceable  possession  oi  the 
new-acquired  setitlements  had  inti*oduced  new  customs  and 
manners ;  when  the  fert^ity  of  the  soil  had  encouraged  the 
study  of  husbandry,  and  an  afFection  for  the  spots  they  had 
cultivated  began  naturally  to  arise  in  the  tillers;  a  more  per- 
manent  degree  of  property  was  introduced,  and  feuds  began 
now  to  be  granted  for  the  iife  of  the  feudatory  K  But  still 
feuds  were  not  yet  Aertdiiary  ;  though  ft*equently  granted,  by 
the  &vor  of  the  lord,  to  the  children  of  the  former  possessor ; 
till  in  process  of  time  it  became  unusual,  and  was  therefore 
thought  hard,  to  reject  the  heir,  if  he  were  capable  to  perform 
the  services  1:  and  therefore  infants,  women,  and  professed 
monks,  who  were  incapable  of  bearing  arms,  were  also  inca- 
paUe  of  succeeding  to  a  genuine  feud.     But  the  heir,  when 

admitted  to  the  feud  which  his  ancestor  possessed,  used 
[56]    generally  to  pay  a  fine  or  acknowledgment  to  the  lord, 

in  horses,  arms,  money,  and  the  like,  for  such  renewal 
of  the  feud  :  which  was  called  a  relief,  because  it  raised  up 
and  re-established  the  inheritance,  or  in  the  words  of  the 
feodal  writers,  ^^  incertam  et  caducam  hereditatem  relevabat** 

i  Thus  Tadtni :  (de  mor.  Germ.  c.  26^  **  p««f  in  annos  tin^oi,  gentnmi  et  cogiui* 

*  afii  ftb  ODiTenii  per  Wmi  occtq^uitur:  *  tkmifaua  haninum  qui  turn  ookrunt,  quaK- 
"  anm  per  ftntuM  mutant.**  And  Cear  yet  **  turn  eii  et  quo  loco  y'wxm.  est,  attribuunt 
more  fiiOy :  (de  belL  Gall.  L  A.  e.  31.)  **  Nct[tte  *  agri,  atque  anno  post  afio  teannre  cogunt.*^ 

*  qttbquam  agri  modum  ccrtum,  aut  -flnei  k  Feud.  1. 1. 1.  L 

*  proprios  habct }  icd  magivtratus  ct  princ!*  1  Wright,  14. 
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TMs  relief  was  «fterwurdft)  vfhen  feuds  became  absolutely 
iieredttary,  contmued  on  t^e  death  of  the  tenant,  though  the 
tniginal  foundation  ^  it  had  ceased. 

Fob  in  process  of  tinpe  feuds  came  by  degrees  to  be  uni« 
▼ersally  eictended  beyond  the  life  of  the  first  vassal,  to  his 
4tontf,  or  perhaps  to  such  tme  of  tbem  as  the  knrd  should 
name ;  imd  in  this  case  the  form  of  the  donation  was  strictly 
^observed :  for  if  a  feud  was  given  to  a  man  and  his  tons,  all 
-his  sons  succeeded  him  in  equal  portions :  and,  as  they  died 
■off,  tlieh*  shares  reverted  to  the  lord,  and  did  not  descend  to 
itheir  children,  or  even  to  their  Surviving  brothers,  as  not 
%eing  specified  in  the  donation  °^.  But  when  such  a  feud  was 
given  to  a  man  and  his  heira,  in  general  terms,  then  a  more 
'extended  rule  of  succession  took  place ;  and  when  the  feuda- 
tory died,  his  male  descendants  in  infinitum  were  admitted 
^  the  succession.  When  any  such  descendant,  who  thus 
had  succeeded,  died,  his  male  descendants  were  also  admit- 
ted in  the  first  place  ;  and,  in  defect  of  them,  sueh  of  his 
male  collateral  kindred  as  were  of  the  blood  or  lineage  of  the 
first  feudatory,  but  no  others.  For  this  was  an  unalterable 
tnaxim  in  feodal  succession,  that  <'  none  was  capable  of 
^  inheriting  a  feud,  but  such  as  was  of  the  blood  of,  that  is, 
^  lineally  descended  from,  the  first  feudatory  »."  And  the 
descent,  being  thus  confined  to  males,  originally  extended  to 
all  the  males  alike  ;  ail  the  sons,  without  any  distinction  of 
primogeniture,  succeeding  to  equal  portions  of  the  father's 
feud.  But  this  being  found  upon  many  accounts  inconve- 
nient, (particularly,  by  dividing  the  servicers,  and  thereby 
ireokening  die  strength  of  the  feodal  union,)  and  honorary 
•leuds  (or  titles  of  nobility)  being  now  introduced,  which  were 
not  of  a  divisible  nature,  but  could  only  be  inherited 
by  the  eldest  son®;  in  imitation  df  these,  military  [57] 
feuds  (or  those  we  are  now  describing)  began  also  in 
most  countries  to  descend,  according  to  the  same  rule  of 
primogeniture,  to  the  eldest  son,  in  exclusion  of  all  the  restP. 

m  Wrigiht,  17.  o  Feud.  2.  t.  55. 

n  IMd,  113.  p  Wright,  32. 
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Other  qualities  of  feuds  were,  that  the  feudatory  could 
not  aliene  or  dispose  of  his  feud ;  neither  could  he  exchange, 
nor  yet  mortgage,  nor  even  devise  it  by  will,  without  the 
consent  of  the  lord  %  For,  the  reason  of  conferring  the  feud 
being  the  personal  abilities  of  the  feudatory  to  serve,  in  war, 
it  was  not  fit  he  should  be  at  liberty  to  transfer  this  gifty 
either  from  himself,  or  from  his  posterity  who  were  pre- 
sumed to  inherit  his  valor  to  others  who  might  prove  less 
able.  And,  as  the  feodal  obligation  was  looked  upon  as  reci- 
procal, the  feudatory  being  entitled  to  the  lord's  protection^ 
in  return  for  his  own  fealty  and  service  ;  therefore  the  lord 
could  no  more  transfer  his  seignory  or  protection  without 
consent  of  his  vassal,  than  the  vassal  could  his  feud  without 
consent  of  his  lord^:  it  being  equally  unreasonable,  that  the 
lord  should  extend  his  protection  to  a  person  to  whom  he 
had  exceptions,  and  that  the  vassal  should  owe  subjection  to 
a  superior  not  of  his  own  choosing. 

These  were  the  principal,  and  very  simple,  qualities  of 
the  genuine  or  original  feuds ;  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  persons :  though  the 
feudatoHes,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants  ;  obliging  them  to 
such  returns  in  service,  com,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  distraction :  which  returns,  or  reditue^  were  the  ori- 
ginal of  rents.  And  by  these  means  the  feodal  polity  was 
greatly  extended ;  these  inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  "  rere-fiefs'*)  being  under  similar 
obligations  of  fealty,  to  do  suit  of  court,  to  answer  the  stipu- 
lated renders  or  rent-service,  and  to  promote  the  wel- 
[58]  fare  of  their  immediate  superiors  or  lords*.  But  this, 
at  the  same  time  demolished  the  ancient  simplicity 
of  feuds  ;  and  an  inroad  being  once  made  upon  their  consti- 
tution, it  subjected  them,  in  a  course  of  time,  to  great  varie- 
ties and  innovations.     Feuds  began  to  be  bought  and  sold, 

q  WHichr.  SP.  r  Ibid.  30.  i  KiA,  ?9. 
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aod  deviiKions  nsc^  nu^&om  the  oM  fundftmootal  niles  of 
l^nure  and  ^ucc^^ion ;  which  wer^  held  no  longer  sacred,  w^iea 
the  feuds  ^  themselves  no  longer  comkiued  to  be  purely  mili- 
tary. I|pnqe  these  tenures  b^an  now  to  .be  divided  vaU>/eoda 
firapria  et  ih^rqfiria^  proper  a^d  in^roper  ftuds ;  under  the  for- 
mer  of  which  divisions  were  c,ompi^end,e4  suf;h,  and  such  only 
of  which  we  have  before  spoken ;  and  under  that  of  improper  or 
d(erivatiye  feuds  were  comprised  all  such  as  do  not  fall  within 
the  other  description:  such)  for  instance,  as  were  originally 
bartered  and  sold  to  the  feudatory  for  a  price ;  such  as  were 
held  upon  base  or  less  hqnbrable  services,  or  upon  a  rent^ 
in  ileu  of  military  service ;  such  as  were  in  themselves  alien* 
able,  without  mutual  license ;  and  such  as  might  descend  indif- 
ferently either  to  males  or  females.  But,  where  a  difference  was 
not  expres^d  in  the  creation,  such  new-created  feuds  did  in  all 
respects  follow  the  nature  of  an  original,  genuine,  and  proper 
feudt.  •  - 

But  as  soon  as  the  feodal  system  came  to  be  considered  in  the 
light  of  a  civil  establishment,  rather  than  as  a  military  plan,  the 
ingenuity  of  the  same  ages,  which  perplexed  all  theology  with 
the  subtilty  of  scholastic  disquisitions,  and  bewildered  philoso- 
p?hy^inthe  mazes  of  metaphysical  jargon,  began  also  to  exert 
Its  influence  on  this  copious  and  fruitful  subject :  in  pursuance 
of  which,  thb  most  refined  and  oppressive  consequences  were 
clrawn  from  what  originally  was  a  plan  of  simplicity  and  libertyi 
equally  beneficial  to  both  lord  and  tenant,  and  pnidently  calcu- 
lated fbr^thek*  mutual  protection  and  defence.  From  this  one 
fbuiidation,  indifferent  fiountries  of  Europe,  very  diflfbrent  supcr- 
^tfUcturet  have  been  ndse^ :  wKat  effect  it  has  produced  on  the 

landed  property  of  England  will  appear  in  the  following  chapters. 

•   -      J. 

t  Fewl.  9.  t;  7. 
VOL.    if.  10 
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OF  THE  ANCIENT  ENGLISH  TENURES. 


X.V  this  chapter  we  shdl  tsike  a  «h(^t  view  of  die  ancient 
tenures  of  our  Engrlish  estates,  or  the  manner  in  which  lands, 
tenements,  ami  hereditaments,  migfht  have  been  Holden  ;  as  the 
same  «tood  in  force,  till  the  middle  of  the  last  century.  III. 
wbich  we  shall  easily  perceive,  that  att  the  p^rticutarities,  all 
the  seeming  and  real  hardships,  th»t  attended  those  tefiurest 
were  to  be  iiccounted  for  upon  feodal  principles  and  np.  other; 
bcing^  fruits  of  and  deduced  from,  the  feodal  poHcf . 
,  Almost  all  the  real  property  of  this  kingdpm  M  by  the 
policy  of.  our  laws  supposes  to  be  granted  by,  dependent  upon, 
and  fiolden  of  some,  superior  lord,  by  and  in  consideratioQi 
of  certain  services  to  be,  rendered  to  tlie  lord  by  the  tenant  or. 
possessor  of  this  property.  The  tiling  holder  is  therefore 
styled  a  tenement^  the  pQsse^^rs  thereof  tettantsy  and  the  man* 
ner  of  theic  possession  a  tenure.  Thus  a]}  ttte  land  in<  the 
kingdom  is  supposed  to  be  holden,  mediately  or  immediately, 
of  the  king,  who  is  s^yjed  the  lord  /lof^ampunt y  or  above  all. 
Such  tenants  as  held  under  the  king  immediately,  when 
they  graQted  out  portions  of  their  lands  to  inferior  person^, 
became  also  lords  with  respect  to  those  inferior  persons,  .aa 
they  were  still  tenants  witb  respect  to  |he  king:  ^d,  thus^. 
partaking  of  a  middle  nattire,  were  called  mesncf.  or  iis^ddle> 
lords.  So  that  if  the  king  granted  a  manor  to  ^  and  he 
granted  a  portion  of  the  land  to  B,  now  B  was  said  to  hold 
of  A,  and  A  of  the  king ;  or  in  other  words,  B  held  his  lands 
immediately  of  A,  but  mediately  of  the  king.     The  king 
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therefore  was  styled  lord  paramount ;  A  was  both  tenant  and 
lord)  or  was  a  mesne  lord ;  and  B  was  called  tenant  /taravaity 
or  the  lowest' tenant ;  being  he  who  was  supposed  to  ixntike 
avail)  or  profit,  of  the  land  >.  In  this  manner  are  all  the  lands 
of  the  kingdom  holden,  which  are  ^' the  hands  of  subjects : 
for  according  to  m  Edward  Coke*,  in  the  law  of  England 
we  have  not  properly  a//oe/mm  ^  which,  we  have  seen^,  is  dte 
name  by  which  the  feudists  abroad  distinguish  such  estates 
of  the  subject,  as  are  not  holden  df  any  superior.  So  that  at 
the  first  glance  we  may  observe,  that  our  lands  are  either 
plainly  leuds,  or  partake  very  strongly  of  the  feodal  nature. 

AcL'tehures  being  thu^derivedfOr  supposed  to  be  derived, 
from  the  king,  those  that  held  immediately  under  4iim,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
cafiiie  f  or  la  chief;  .whidi  was  the  most  honorable  species  of 
tenure,  but  at  the  same  time  subjected  the  tenants  to  greater 
end  more  burdensome  services,  than  inferior  tenures  did^. 
This  distinction  nm  through  all  the  different  sorts  of  tenure, 
of  which  I  now  proceed  to  give  an  account. 

I.  Thers  seem  to  have  subsisted  among  our  ancestors 
four  principal  species  of  lay  tenures,  to  which  all  others  may 
be  reduced :  the  grand  criteria  of  which  wei%  the  natures  of 
the  several  services  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  services,  in  respect  of  their  quality, 
were  either yr^e  or  base  services  ;  in  respect  of  their  quantity 
and  the*time  of  exacting  them,  were  either  certain  or  uncev' 
tain.  Free  services  were  such  as  were  not  unbecoming  the 
character  of  a  soldier,  or  a  freeman  to  perform ;  as  to 
serve  under  his  lord  in  the  warSf  to  pay  a  sum  of  [6 1] 
money,  and  the  likel  JSaae  services  were  such  as 
were  fit  only  for  peasants,  or  persona  of  a  servile  rank ;  as  to 
plough  the  lord's  land^  to  make  his  hedges,  to  carry  out  his 
dung,  or  other  mean  employments.     The  certain  services, 

a  2  Inst.  296.  impeml  cities^  etc.  which  hold  directly  rrom 

b  1  Inst.  I.  the  emperor,  are  called  the  immttHate  state* 

c  ptp.  47.  oT  the  empiff ;  all  othor  kmdboMen  being 

d  In  the  Gennanic  constiCtition,  the  clec>  denominirtcd  mediate  ones.    Mod.  Un.  I^. 

ton,  the  (vdKips,  the  secular  |»rinoes,  the  xliL  01. 
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whether  fre^  or  base^  were  9UcK  as  w»re  tdnted  is  quaAtkf  9 
imd  could  not  be  exceeded  on  any  pretence^  as^  to  pai^r  ^  stated 
annual  rent,  or  to  pkM^  such  a  field  for  thrqae  dajr s.  Tim 
tmccrtain  depended  upon  unknown  contingencies ;  as,  to  do 
military  service  in  persott,  or  pay  an  assessment  in  lieu  of  it* 
when  called  upon ;  or  to  wind  an  horn  whenever  the  Scots 
kivaded  the  realm ;  which  arafree  services :  or  to  do  whatever 
the  lord  should  cotnmand;  which  is  a  base  or  villein  serv]i:e. 
From  the  various  combKkations  of  these  services  liave  arisep 
the  four  kinds  of  lay  tenure  whicii  subsisted  in  England,  fill 
the  middle  of  the  last  century  ;  and  three  of  which  subsist  to 
this  day.  Of  these  Bractoii^  who  Wiote  underHenrf  the^tiiird) 
seems  |p  give  the  clearest  afid  most  compendious  account, 
of  any  author  ancient  or  modem «  ;  of  which  the  following  is 
the  outline  or  abstract^.  ^'  Tenements  are  o&  two  kinds, 
^^/rank'tenetnentf  9nd  villermg'e.  And,  of  fraiA-tenements, 
<^  some  are  held  freely  in  considerfeition  of  homage  andim^N 
"  service  i  others  in  free'socagewith  the  service  of  fbaJty 
**  only."  And  again  s,  "  of  villenages  some  are  pure,  and 
<<  others  privileged.  He  that  holds  in  Jkure  inllenagt  shall  do 
*<  whatsoever  iscommanded  him,  and  always  be  bound  to  an 
^^  uncertain  sei%ice.  The  other  kind  of  villenage  is  called 
^'  villein  socage;  and  these  villein-socmen  do  vlflein  services, 
^<  but  such  as  are  certain  and  deterttnned."  Of  which  the 
sense  seems  to  be  as  follows :  first,  where  the  service  was 
free  but  uncertain^  |is  military  service  with  homage, 
[62]  that  tenure  was  called  the  tenure  in  chivalry,  /ler 
eervitium  militare^  or  by  knight-service.  Secondly^ 
where  the  service  was  not  only  free^  but  also  certain^  as  by 
fealty  only,  by  rent  and  fealty,  l^o,  that  tenure  was  called 
iiberum  soofigiumj  or  free  socage*  Tiiese  i^rc  the  only^r^e 
holdings  or  tenements ;  the  others  were  vilicnoue  or  servile : 

e  1.  4.  tr.  L  c  38.  g^tuin.    Qui  tenet  in  piuD  TUloBagio  faeiet  ^ 

f  Tcnementorum  aHud  Ub^nim,  aliad  vU-  quicqoid  ei  piveerptum  flMrrit,  cc  m  mper tene*^ 

leiMginm.     Ite'irif  Ubcronira  aKud  teneCnr .  bHnr  ad  incerta.    AlJQd  gvnns  villenapi  diri* 

VHberc  pro  iKmuigio  et  servitio  oiiliUin ;  aliud  tur  viHanum  lOcagivm;  et  hujfumodl  vilbni 

iu  libero  ■ocapo  cuni  fidcUtatc  tanUim.  *pc.  I.  looiiiaiuu-^rillttia  faciui^t  scrvitia,  tod  certa 

f  VUlcnacionini  alMid  poruxn,  aliud  privilo  €t  dctermiiMtta.  fCC.  5. 
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as,  thkdlf^  where  the  aenriee  was  ^«e  «i  Kb  nattire,  and  itncer^ 
tdi^  as  to  time  and  q«antity»  the  tenure  *w«b  fiwrwn  viUenagiumf 
absotate  or  pufe  villenage.  La^ly,  ^hefre  the  service  was  bast 
in  its  nature,  but  redoced  to  a  cert<dnty\  this  was  adU  /Ittrange, 
but^distini^ished  from  the  olker  by  the  name  of  priiiWgeil  fil- 
lenlige,  lifieT^gium  ftrivile^tum  i  or  it  might  be' still,  ealled 
stcage  (frcrni  the  tertainty  of  its  servkei)  bnt  degraded  bftheir 
ba»enca9  into  the  inferior  titte  oivUhrmm  Moc^him^  tillein-aocage;^ 
I.  Thb  firft,  most  universd,  and  esteemed  the  most  honor- 
aft>le  species  of  tenure,  was  thafby  knight<«ernce,  called  in  Latin 
9ervitium  nuM$are^  and  in  law -French  chivalry^  or  Merviee  (k-chfta- 
/<ff,  answering  to  th€  Jii^fi-^*liauber$ioi  the  Novman's^^,  which 
pame  is  ^xpvesslj  ^gi^en  it  by  the  Miitouri.  Hits  differed  m 
ipery  few  points,  as  we  shall  presently  see,  from  a  pure  and 
proper  feud,  being  entirely  nutitary,  and  the  genuine  effectof 
the  feodal  estabMfhment  in  England.  To  make  a  tenure  by 
knight-service,  i^  detemnnate  quantity  of  land  was  necessary, 
which  was  called  a  knight's  fee^  feodum  wiV^re;  |he  measure 
of  which  in  3  Edw.  I,  was' estimated  lit  twelve  ploughlandsS 
and  its  valae  (though  it  varied  with  the  tim^  *]  in  the  reigns  df 
Eilward  I.  and  Edward  II  ">,  was  stated  at  30/.  /irr  amtum  (1 ): 
And  he  who  held  {^is  proportion  of  land  (or  a  whole  fee)  by 
knight-sery|ce,  was  bound  to  atteiJd  bis  lord  to  the  wars  for  forty 
days  in  every  year,  if  called  upon  "  :  which  attendance  was  his 
reditu^  or  return,  his  rent  qf  service,  for  the  land  he  clainled  to 
ho]^.    If  he  held  only  half  a  knight's  f(^,  he  was  only  bound 

h  Spria.  GIpmu  319.  Bdw.  II.  Co.  littl  60. 

lcS.np.S7.  •                                 ,  n  SeewriuforfhispurpoieinMeaioninia. 

k  Pasch.  3  Edw.  I.  COb  Litt.  69.  So^ch.  36.  prefixed  to  Miiyoard's  jrevbook. 

I  9  Ian.  196.             "  .  Edw.  IL 

m  Stii:  Wq^A.  1.  c  3&  Stat,  de  miiit.  4 


■■    ■  IP    ■  ■  ■       *    ■  '      w^ 


(1)  Mr.  Selden*bonteDd9^  that  a  knight's  fee  did  not  consist  of  knd 
of  a  fixed  extent  or  valae,  but  was  as  much  as  the  kii;^  was  pleased  to 
grant,  itpon  the  condition  of  having  tie  service  of  one  knight  Tit.  of 
Utm^  p.  2.  c.  5.  s.  17  &  26.  This  is  more  probable ;  betides,  it  cannot  be 
supposed,  that  the  "same  quantity  of  land  was  every  where  of  the  same 
value. 
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to  attend  twenty  d^j^y  and  sa  10  propditV>n<>.  And  tfaiere  h 
reason  to  appv(^eiMl#  that  this  service  -wafi  the  wfadie  thad  our 
ancesto^rs  inibant  to  subject^bemselTes  to  ;  the  otiier  fruits  and 
consf^qu^ces  of  this  tenutie  being  fraudulently  Superinduced, 
as^  th%  rpgulfff  (though  unforeseen)  appendages  of  the  fedda! 
systeni.  i 

'  Tais  tenui'e  of  kn*^t^#ervice  h^d  aU  the  niailis  of  a  striat 
and  regular  feuds  14  wi|s  granted  by  words  of  purie  donation, 
d^di  et  coticcfi^9\  was  transferred  by ''investiture  or  delivering 
corporal  posse^|^i>«>f  the  land,  usually  called  livery  of  seisin^; 
and  was  perfected  by  homage  and  fealty.  It  al^  drew  after 
it  tliese  seven  fi^ults  and^  cogsequwo^ .  as^in9eparably  incidetit 
to  the  tenui^  in  chival^ ;  viz,  aicU>  relief,  pciin^r  seisin,  ward- 
ship, marriage,  fines  for  ^ienation,  and  escheat :  all  whi^  I 
ahgff  endeavour  to  explain,  and  shew  toJi:(ex>f  feodal  original  (2). 
1.  Aids  were  originally  mer^  benevolcnqea  gpranted  by  the 
tenant  to  his  lord,  in  times  of  di^^culty  an4  distress  ^  ;  «but 
in  process  of  tingie, they  grew  to  be  considered  as  a  matter  of 
right,  ^^nd  not  of  ^  discretion.  These  aids  were  principally 
three  :  first,  to  ransom  t)ie  lord's  person,  i^  taken  prisoner ;  a 
necessary  consequence  of  the  feodal  attachment  and  fidelity  : 
Insomuch  that  the  negltct  of  doing  it,  whenever^  it  was  in 
the  vassal's  power,  was  by  the  strict, rigor  of  the  feodal  la>y 
an  absolute  forfeiture  of  his  estate  ^.  Secondly,  jto  make  the 
lord's  eldest  son  a  knight;  a  matter  that  was  formerly^ attended 
with  great  ceremony,  pemp,  and  expense.     This  aid  could 

o  Utt.  lec  05*  '  ad  voluntatesi  dominorum.  BraciQo.,L.  S.  tr. 

f  Co.  LitL  9.  I.e.  16.  sec. 8. 
q  Auxilia  fiunt  du  gratin  et  non  dc  jtirer^         >^  Feud.  i.  2.  t.  24. 
cum  dependeant  ex  fuatia  tenmtiuni  rt  ndn 

(2)  Sir  56hn  Dalrymple,  in  his  Essay  on  Feudal  Property,  p.  34,  rfkys; 
that,  «in  England,  before  the  I3th  of  Car.  U,  if  th&>king  had  granted 
'*  lands  without  reserving  any  particular  services  or  ten&ire,  the  Law 
•*  creating  a  tenure  for.hiyi  woUld  have  f made  the  grantee  hold  by 
"  knight's  service." 

Wrig^jt  also  says,  that  **  military  tenure  wa»  created  by  pur©  words 
''  of  donation."     Wright'*  Ten.  141. 


% 
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Bot  be  demancli^d  till  the  lieir  was  Sfteen  years  oldf  or  capn- 
ble  of  bearing  arn|0'  :^the  intenti^  of  it  being  to  breed  up  the 
eldest  soorend  heir  apparent  of  the  seignory,  to  deeds  of  arms, 
and  chivalry 9  for  ti|e  better  defotioe  of  the  nation.     Thirdly, 
to  marry  the  lord's  eldest  daughter,  by  giving  her  a  suitable 
portion:  ft^  daughters*  portions  were  in  those  days 
extremely  slender ;  fern  lords  b€lng  ablf  to  save  mueh     [64]  ' 
gilt  of  their  income  fbr  tthis  purpose ;  nor  pould  they 
ac^tiite  money  by  ot}ier  mea|is»  beiog  -Wholly  conversant  in 
matters  of  arme:  n9r,«4>y  the  nature  of  their  tc^re,  coold^ 
they  charge  their  lands  with  this,  or  any  otjser  iocumbranees. 
Frotn  bearing  their  proportion  to  these  aids  4io  rank  or  pro- 
fession was  exempted:  and  therefore  even  the  monasteries, ' 
tiljjtthe  time  of  their  dissolution,  contributed  to  the  knighting 
of  meir  founder's  ipale  heir  (#f  wliom  theirlands  were  holden) 
and  the  marriage  of  ^s  femaiefldescendants*.    i\Ad  one  can- 
not l^ut  observe,  in  this  particular,  the  grejat  resemblance 
which  the  lord  and  vassal  of  the  feodal  \ksy  bore  to  the  patron' 
and  client  of  the  Roman  republic ;  between  whom  alio  there 
subsisted  a'mij^u^  fealty,  or  engagement  of  defence  and  pre- 
lection    For,nvith  regxtjrd  to  the  matter  4>f  aids,  there  .were 
thjree  which  were  usually ^|*aised  by  the  client ;  viz,  to  mahy 
the  patron's  daughter;  to  pay  his  ()|^bts;  and  to  redeem  his 
person  from  i^ptivity  ^ 

But  besideei  these  oholent  feodal  aids,  tfSe  tyranny  of  lords 
by  degn^cs  exacted  more  and  more  ;  as,  aids  to  pay  the  lord's 
debts,  (probabl|i  in  imitation  ofeihe  Romans,)  and  aids  to 
enable  him  to  p^y^  aids  or  reliefs  to  his  superior  lord ;  from 
whi(^h  Jast  indeed,  the  king's  tenants  in  ca/iite  wcre^  from  tfce 
Dl^tureojfl  their  ten\iK,  ^cu^ed,  as  they  held  immediitely  of 
tl)^  ki^g;^  who  liad  mo  superior.  To  prevent. thie  alnise,  king 
John's  magna  €qr(ti  g  oi^dainedf  that  lib  aids  be  taken  by  the 
king  without  consefit  of^pailiament,  nor  in  any  wise  by  Jlife- 

r  S  Iiuti  233.  alicni  tUi4ohitionvtn  irmtuitani  fft^coniam  cm- 

•  jniUipiVnredf  Pole  T;  213.                 *  |fofp^\%;ti'J^ho^\hu<^[n^^:^h^::^p^o*rei\iTl^fr 

t  Eratwutiem  haee  intor  tttnic^tie  ctfllcu^  it-nt.  Pliiil«Manuuus(ll<k.iiiitu  Romano. c.f. 

ifiBk  %iekstta4o — at  clieatet  ad  eollocanda*  u  oDpb  17. 15. 

«esiatoniqi  fiUorlle  tuo  conitnrrcnt;  in  «if» 
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lior  lords;  a^ve  o^tl^  the  three  anci<^iitonet.abfve-mentiDaed. 
But  this  promion  w^  omitted  in  H^nrylirs  charter^  and 
the  sanpie  opprof  sions  were  oontinued  till  the  25  Sd|^-  X)  wliea 
the  statute  called  cot^rma^o  chartt^run^wMS  ^nac^d  ^  which 
in  this  respect  revived  king  Joha's  charter^  by  ordaining 
Aiat  none  but  the  ancient  aids  shoidd  be  taken,    fiut  thbug^ 

the  ipi^ies  of  |ids  was  thus^rei^raii^d,  ji^et  the  quaa* 
[65]     tity  of  each  aid  remaiiied  arbitrary  and  uncertain^ 

King  John's  chai^er  indeed  ordered,  that  all  aids  ^dte^ 
by  inferior,  lords  should  b^  reasona^e  ^ ;  and  that  the  aid» 
taken  by  the^ng  pC  hia  tenants  in^cmfiite  should  bejseltlcd  hy 
parliament*.  But  they  were  n^ver  ci^mpletely  atceitained 
and  adjusJLed  till  the  i^tatute  Westm.  1 .  3  £dw.  I.  c^  34.  which 
fixed,  the  aids  of  inferior  lords  at  twenty  shillings,  or  the  Mip- 
po^d  twentieth  psct  of  th€>lttni||ial  value  of  every  knight's 
feet  for  making  the  eldest  aon  a  knight,  or  marrying  the 
elde^  daughter  %  and  the  Jsame  was  done  with  regard  to  tihe 
king's  tenants  in  ro>7r  by  statute  25  Edw.  III.  c.  1 1.  The 
ot^er  aii||l>  for  ransom  of  the  lord's  person,  being  not  in  its  na- 
ture capi^ble  of  any  certainty,  was  thereforenever  ascertained. 
2.  Relief,  releviumy  was  beforomentioncdvas  inei^^M^ 
every  feodal  tenure,  by  way  of  fine  or,  composition  with  the 
lord  fo|:  taking  up  the  e^te,  which  was  lapsed  or  fallen  in 
by  the  death  of  th^  last  tenant.  But,  though  rel|efs  had  their 
original  while  feud^  were  only  life-est^ftest  yet  t^ey  continued 
after  feuds  became  liereditary ;  .and  were  therefore  looked 
upon,  very  justly,  as  one  of  iLhe^  gre^itest  grievances  of  tenure : 
cffpecially  when,  at  the  first,  they  were  mer^  arbitrary  and 
at  the  wtt  of  the  lordi;  so  that,  if  he  pleased  to  demand 
an  exo^itant  erelief,  it  was  in  effect^  to  disinherit  the  heiry. 
7{1ie  English  iU-brooked  this .  consequence  of  their  new 
adopted  po|icy ;  and  tkerjefoce  WilHan^  th^  .copquerpr  by 
his  t^ws'  aaceriained  the  relief,  by  (greeting  (in  imitation  of 
tlie  Danisti  heriots)  that  a  certain  (|eantity  of  arms,  and 

habiliments  of  war^  shQuld^b^  paid  by  the,  earls,  barons,  and 

^  .  •■    • 

w  cap.  15.  .  "        '  y  ^VriJ?ht,  <A, 

tllMl.  14.,  7.  c3S,23^a4. 
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v«vai%rs  respectivfelf ;  aM  if  the  latter  had  no  anii«9  they 
Atfold  pay  1M9.  William  Rufus  broke  through  this  com- 
{K»itioti,  aad  again  demanded  arbitrary  uncertain  reliefii,  as 
doe  by  the  fisodal  laws :  thervby  in  effect  obliging  every  heir 
to  new^pufthate  otrtdetm  his  land^ ^  \na. his  brpther  Henry  I, 
by  the  chari^  before  mentioned,  restored  liis  Other's  law ; 
and  orda&ned}  that  the  relief  to  be  paid  ihould  be  accord- 
ihg  to  the  Y9m  lo  eiUbUshed,  and  not  an  arbitrary  [66^ 
iisdemptionb.  But  cfterwtfMs,  when,  by  an  ordinance 
In  27  Hen.  II.  called  the  aislze  of  arms,  it  was  provided  that 
i^ery  maifs  armour  should  descend  to^^^his  heir,  for  defence 
^  the  rftalm ;  and  it  thel'ebjr  betame  impracticable  to  pay 
liieae  acknowledgments  in  ari^s  according  to  the  laws  of  the 
conqueror,  the  composition  was  universally  accepted  of  100«. 
for  every  knight's  fte ;  as  we  fiad  it  ever  after  established^. 
But  it  must  be  rtilbemhetted,  that  this  relief  was  olily  then 
payiible,  if  the  heir  at  the  death  df  bis  ancestor  had  attained 
his  fiill  age  of  one  ami  twenty  years. 

3.  pRUTEft  •HMn  was  a  £sodAl  burden,  only  incident  to 
tike  king's  tenants  in  cafiite^  and  not  to  those  who  held  of 
inferior  or  mesne  lords.  It  was  a  right  which  the  king  had) 
when  any  of  his  tenants  in  atftife  died  seised  of  a  knight's  fee, 
to  t^ceive  of  tiie  heir  (provided  he  were  of  ftiU  ag;e)  one  whole 
year's  pr<!rfits  of  the  lends,  if  they  were  in  immediate  posses* 
ik>n  ;  and  half  a  year's  profits,  if  the  lands  were  in  reversiou 
expectant  on  ah  estate  for"llfb<^  This  seems  to  be  little 
more  ^hM  en  addititmal  reAef,  bet  grounded  tipett"  this  feo^ 
del  ffcasoB;  that,  by  the  ancient  law  of  feuds,  immediately 
epon  the  death  of  a  vaesal  the  superior  wis  entitled  to  enter 
and  take  seisin  or  possesskin  of  the  land,  by  way  of  protection 
against  intruders,  till  the  heir  appeared«^to  claim  it,  and 
•receive  invettitiere :  during  Which  interval  the  lord  was  enti- 
tled to  take  the  profits ;  and,  unless  the  hell*  claimed  within 
a  y^ar  and  day,  it  was  by  die  strict  law  a  forfeiture  ^.     Thi$ 

a3BtfLA%r.  A4.  RnS^m.  c^.  34.) 

b  **  Haeres  non  rcdiinet  tornun  nuun'aleut  c  Glanv.  1. 0.  c  4.  Litt.  sec.  1 13. 

***  fluaefaat  tempon  fratris  mei,  ttd  leglHma  d  Co.  Litt.  77. 

•*  et  justa  relevatiooe  relerabPt  earn.**  (Teit.  e  Fopd.  |.  S.  t  S4. 
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practice  however  seems  not  toliave  long  obtained  in  Eoglandy 
if  ever,  irith  regard  to  tenure,  under  inferior  lords ;  but,  as  to 
the  king's  tenures  in  c(4nte^  the  prima  aeimna  was  expresalf 
declared^  under  Henry  III.  and  Edmrard  II,  to  belong  to  the 
king  by  prerogative,  in  contradistinction  to  other  lords  ^  The 
king  was  entitled  to  enter  and  receive  the  wheile  profits  of 
the  land,  till  Uvsery  was  sued ;  which  suit  being  com- 
£67]  mbnly  made  within  a  year  and  day  next  after  the 
death  of  the  tenant,  ia  piirsiiiuice  of  the  strict  feodal 
rule>  'therefore  the  king  used  to  take  as  an  average  the^r«r 
frtdiaj  that  is  to  say,  one  year's  profits  of  the  lands.  And  th|B 
afterward^  gave  a  handle  to  the  popes,  who  claiined  tQ  be 
feodal  lords  of  the  church,  to  chum  in  like  manner  U^m, 
every  tclergyman  in  England,  the  first  year's  profits  of  his 
benefice,  hy  way  of  fmnUtiney  or  first  fniits.  < 

4.  These  payments  were  only  due  if  the- heir  was  of  full 
age ;  but  if  he  was  under  the  age  of  twenty -one,  beings  male> 
or  fourteen,  being  a  female  \  the  lord  was  entitled  tp  the 
wardshi/i  of  the  heir,  and  was  called  the  guardian  in  chivalry. 
This  wardship  consisted  in  having  the  custody  of  ^e  body 
and  landi  of  such  heir,  vjdthout  any  account  of  the  profits, 
till  the  ag^  of  twenty-one  in  males,  and  sixteen  in  females; 
For  the  law  supposed  the  heir-male ,  unable  to  perform 
knight-service  till  twenty-one:  but  as  for  the  female,  she 
was  supposed  capable  at  fourteen  to  marry,  and  t^ien  her 
husband  might  perform  the  service.  The  lord  therefore  had 
no  wai^dship,  if  at  the  death  of  t^e  ancestor  the  heir-male  was 
of  the  full  age  of  twenty -one,  or  the  heir-female  of  fourteen: 
yet,  if  she  was  then  under  fourteen,  and  the  lord  once  had 
her  in  ward,  he  might  keep  her  so  till  sixteen,  by  virtue  of 
tlie  statute  of  W#stjn.  1.  3  £dw.  I.  c.  22.  tl^  two  additional 
years  being  giipen  by  the'  legislature  for  no  other  reason  but 
merely  to  benefit  the  lord*. 

This  wardship,  so  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  so  long  as  they  were 

r  Stat.  Marlbr.  f .  l«.  17  Idw.  U.  o,  g*  h  Litt.  tee.  m> 

(  StaomU:  Pmrog.  n.  i  ibd. 
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arbitrary,  temporary,  or  for  life  oilly ;  yet,  when  they  became 
hereditary,  and  did  consequently  often  descend  upon  in&nts, 
who  by  reason  of  their  age  could  neither  perforfn  nor  stipu- 
late for  the  servi^e^  of  the  feud,  does  not  seem  upon  fbodal 
principles  to  hare  been  unreasonable.  For  the  wardship  of 
the  land)  or  custody  of  the  feud,  wa^  retained  by  the  lord, 
that  he  might  out  of  the  profits  thereof  provide  a  M  person 
Id  supply  the  in^t's  services,  till  he  should  be  of  age 
to  perform  them  himself  (3).  And,  if  we  consider  the  [68] 
feud  in  its  original  import,  as  a  stipend,  fee,  or  reward 
for  actual  service,  it  could  not  Ife  thought  hard  that  the  lord 
should  withhold  the  stipend,  so  long  as  the  service  was  sus- 
pended. Though  undoubtedly  to  our  English  ancestors, 
where  such  a  stipendiary  dohation  was  a  mere  supposition 
or  figment,  it  carried  iibundance  of  hardship ;  and  accord- 
ingly it  was  relieved  by  the  charter  of  Henry  I.  before  men- 
tioned, which  took  this  custody  from  the  Ibrd,  and  ordained 
that  the  custody,  both  of  the  land  and  the  children,  should 
belong  to  the  widow  or  next  of  kin.  But  this  noble  immu- 
nity did  not  continue  many  years. 

Thb  wardship  of  the  body  was  a  consequence  of  the  ward- 
ship of  the  land  ;  for  he  who  enjoyed  the  infant's  estate  was 
the  properest  person  to  educate  and  maintain  him  in  hi» 
infoncy  :  and  also,  m  a  political  view,  the  loM  #as  most  con- 
cerned to  give  his  tenant  a  suitable  education,  in  order  to 
qualify  him  the  better  to  perform  those  sei'vices  which  in 
his  maturity  he  was  bound  to  render. 

WiyiN  the  male  heir  arrived  at  the  age  of  twenty -one,  or 
the  heir  female  to  that  of  sixteen,  they  might  sue  out  their 

(3)  If  an  iofaiit  tenant  by  knigtit*s  service  was  created  a  knig^  the 
king  was  no  longer  entitled  to  the  wardehip  of  his  person,  nor  to  the 
value  of  his  marriage.  Sir  John  Radcliff's  case,  Plov),  267.  And  the 
reason  there  assigned  is,  that  **  when  he  is  made  a  kniglit  by  the  king, 
who  is  the  chief  captain  of  all  chivalry,  or  by  some  other  gfreat  cap- 
tain assigned  by  the  king  for  that  purpose,  he  is  thereby  allowed  an<| 
admitted  to  be  able  to  perform  knight's  service ;  and  then  his  body 
«  ought  not  to  be  in  ward,  because  his  imbecility  ceases,  and  cc4tante 
*'  causa,  cestabit  effcctus" 


u 
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livery  6r  puHerlemain^ ;  that  if,  the  deUvetry  of  tMr  l^pds 
out  of  their  guardian's  hand$*  For  this  thfy  w«re  oMIged  tP 
pay  a  fine,  namely,  half  a  year's  profits  df  ^e  lapel;  ^QMgl^ 
this  seems  expressly  contrary  to  magna  cmrta  ^     Hqw<^v^i^ 
in  conBideration  of  their  lands  having  bcen-so  long  in  ward; 
they  were  excMs^  all  reliefs,  and  the  thing's  tenant?  G^fK>  all 
primer  9eisin8  ™.  In  order  to  ascertain  the  profits  that  arose 
to  the  crown  by  these  first  fruits  of  tenuis  and  to  grant  ftfaf 
heir  his  Qvery,  the  itinerant  justicei,  oi^  justice!^  in  Qyfe)^a4 
it  formerly  in  charge  to  make  inquisition  copcemipg  them 
by  a  jury  of  the  county  °,  commonly  called  im  ingumtio  /$qsf 
mortem  ;  whieh  was  instituted  to  inquire  (at  the  ^^^  of  ^y 
man  of  fortune)  the  value  of  his  estate,  the  tenure  by  fhich 
it  was  hoiden,  and  who,  and  of  what  sge  his  heir  was ; 
[69  j    thereby  to  ascertain  the  relief  and  value  of  the  primer 
seisin,  or  the  wardship  and  livery  acciHiing  to  the  king 
thereupon.  A  manner  of  proceeding  that  game  in  projpeas^f 
time  to  be  greatly  abused,  and  at  length  an  intolerably  griev« 
ance  ;  it  being  one  of  the  principal  accuaations  against  Emp* 
son  and  Dudley,  the  wicked  entgines  of  H«nry  VII,  that  by 
color  of  ialse  inquisitions  they  eoiiipfUed  many  persons  to 
sue  out  livery  from  the  crown,  who  by  no  means  were  ten- 
ants thereunto^.     And,  aftenirards,  a.  court  qf  wards  ^d 
liveries  was  erected  p^  for  conducting-  the  same  inqt^riea  in 
a  more  solemn  and  legal  manner. 

When  the  heir  thus  caijne  of  full  ag«,  provided  h^  held  a 
knight's  fee  in  cafiitc  under  the  crown^  be  was  to  receive  the 
order  of  knighthood,  and  was  compellable  to  take  it  upq|i  him, 
or  else  pay  a  fine  to  the  king.  For,  in  those  heroical  tiniesy  no 
person  was  qualified  for  deeds  of  arms  and  chivalry  who  had 
not  received  this  order,  which  was  conferred  with  much  pre- 
paration and  solemnity.  We  may  plainly  discover  the  foot- 
steps of  a  similar  custom  in  what  Tacitus  relates  of  the  Ger- 
mans, who,  in  order  to  qualify  their  young  men  to  bear  arms, 
presented  them  in  a  fhll  assen^bly  with  a  shield  and  lance ; 

k  Co.  Lilt.  77.  m  Co.  Litt  77.  0  4  lost  198. 

1  9  Hen.  m.  e.  3.  n  Horeden.  aub  Rk.  L  p  StaL  38  Hen.  VUL  c.  46. 
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wbich  ceremony,  as  was  formerly  hinted^  is  supposed  to  hi^vi^ 
been  the  original  of  the  feodal  knighthood'..  This  prerogiir 
tive*  of  compelling  the  king's  vassals  (4)  to  l>e  knigiiitei|>  or 
to  pay  a  &ne,  was  expressly  recognised  in  parliament  by  the 
statute  de  militibuaj  1  £dw.  II ;  was  exerted  as  an  expedient 
for  raising -money  by  many  of  our  best  princes,  particularly 
|»y  Edward  VI.  and  queen  Elizabeth;  but  yet  was  ^e  ocea- 
Mon  of  heavy  murmurs  when  exerted  by  Charles  I :  among 
whose  many  misfortunes  it  was,  that  neither  himself  nor  ^^ 
pei^e  seemed  able  to  distinguish  between  the  arbitrary^ 
Stretclf,  and  the  legal  exertion,  of  prerogative.  However, 
among  the  other  concessions  made  by  that  unhappy 
prince,  before  the  fatal  recourse  to  armsj  he  agreed  to  [70] 
divest  himself  of  this  undoubted  flower  of  the  crown, 
and  it  was  accordingly  abolished  by  statute  16  C^r.  I.  c.  20. 
5,  But,  before  they  came  of  age,  there  was  still  another 
piece  of  authority,  which  the  g^rdian  wi^  at  liberty  to  exer- 
cise over  his  infant  ws^rds ;  I  mean  the  right  of  marriage^ 
(jttiaritagium^  as  contradistinguished  from  matrimonium'i)  which 
in  its  feodal  s^nse  signifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had,  of  disposing  of  his  infant  ward  in 
matrimony.  For,  while  the  infant  w^s  in  ward,  the  g^iardian 
had  the  power  of  tendering  him  or  her  a  suitable  m^tch, 
without  (Uafiaragementj  or  inequality :  which  if  thtf  infant^ 
refused,  they  forfeited  the  value  of  tfie  marriage^  valorem 
nmrita^y  to  their  guardian* ;  that  is,  so  much  as  a  jury  would 
assess,  or  any  one  would  dona  Jide  give  to  the  guardian  for 

q  Vol.  L  iMg:.  404.  **  primmjnvmtfte  hono* :  ante Iraedomui  pan 

r  **  Di  ipio  epndMo  vel  priodpiun  iliqi|«,  «  Yideirtur;inmifrip!ii)<qiff  "Pemoar. Ge^a. 

*  vel  fMiter,  vel  propinqum,  scuto  fnuneaque  cap.  13. 

*  jonenein  onuint.  Haee  apiid  illos  toga,  hie  s  Litt.  kc.  110. 


(4)  I  do  not  find  that  this  prerogative  was  confined  to  the  king's 
tenants  *.  lord  Coke  does  not  make  that  distinction  in  his  commentary 
on  the  Stat,  de  miiit.  2  Inst.  593.  Nor  is  the  power  of  the  commissioners 
limited  to  the  king's  tenants  in  the  commissions  issued  by  £dw.  VI. 
and  4ue€n  Elizabeth  •  which  see  in  15  jRym.  Foed.  124,  and  493.  Seq 
16  Car,  L  c.  20.  2  Ruthw:  70 ;  and  vol.  i.  p.  404., 
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BUch  an  alliance^ :  and,  if  the  infants  married  themselves  with- 
out the  guardian's  consent,  they  forfeited  double  the  value, 
du/iHcem  valorem  maritagii^  (5).  This  seems  to  have  been 
one  of  the  greatest  hardships  of  our  ancient  tenures.  Therfe 
were  indeed  substantial  reasons  why  the  lord  should  have  the 
restraint  and  control  of  the  ward's  marriage,  especially  of  his 
female  vrard;  because  of  their  tender  years,  and  the  danger  . 
of  such  female  ward's  intermarrying  with  the  lord's  enemy  ^ : 
but  no  tolerable  pretence  could  be  assigned  why  the  lord 
should  have  the  acUe^  or  value^  of  the  marriage.  Nor  indeed 
,is  this  claim  of  strictly  feodal  original;  the  most  probable 
account  of  it  seeming  to  be  this :  that  by  the  custom  of  Nor- 
mandy the  lord's  consent  was  necessary  to  the  marriage  of 
Ya%  female  wards* ;  which  was  introduced  into  England,  toge- 
ther with  the  rest  of  the  Norman  doctrine  of  feuds :  and  it  is 
likely  that  the  lords  usually  took  money  for  such  their  con- 
sent, since,  in  the  often -cited  charter  of  Henry  the  first,  he 
engages  for  the  future  to  take  nothing  for  his  consent ;  whicji 
also  he  promises  in  general  to  give,  provided  such  female 
ward  were  not  nfarried  to  his  enemy.  But  this,  among 
£7 1 J  other  beneficial  parts  of  that  charter,  being  disregarded, 
^  and  guardians  still  continuing  to  dispose  of  their  wards 
in  a  very  arbitrary  unequal  manner,  it  was  provided  by  king 
Jc^m's  great  charter,  that  heirs  should  be  married  without 
disparagement,  the  noxt  of  kin  having  previous  notice  of  the 
contracts ;  or,  as  it  was  expressed  in  the  first  draught  of  that 
charter,  ita  maritentur  ne  disfiaragentury  et  per  consilium  firo^ 
fiinquorum  de  conaanguinitate  sua^.  But  these  provisions  in 
behalf  of  the  relations  were  omitted  in  the  charter  of  Henry 
III :  wh^eiu*  the  clause  stands  merely  thus,  *^  haeredea  mart* 

t  SUt.  Mnrt.  c 6.  Co.  UttSSii  .  y  c«P* ^'  «(Ut-  Okoo. 

u  Xitt.  9f,  UO.  z  cap.  3.  ibid, 

w  Bnct.  1.2.  c  37.  sec.  6.  .      ■  cap.  0. 
X  Gr.  Curt.  05. 

(5)  That  is,  after  a  suitable  match  had  been  tendered  by  the  lord ; 
l^t  feraaJe  heirs  were  not  subject  to  the  duplex  valor  maritagii.  Co, 
LittSa^lf. 
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^<  temur  absgue  fUs/iara^^atioue :"  meaning  cer^nly,  by  hae* 
redesf  heirs  female^  as  there  are  no  traces  before  this  to  be 
found  of  the  lord's  claiming  the  marriage  ^  of  heirs  male  ; 
and  as  GlanvU  ^  expressly  confines  it  to  heirs  female.  But 
the  king  and  his  great  lords  thenceforward  took  a  handle 
(from  tthe  ambiguity  of  this  expression)  to  claim  them  bothy 
9ive  9it  masculua  sive  foemina^  as  Bracton  more  than  once 
expresses  it  ^ :  and  also  as  nothing  but  disparagement  was 
restrained  by  magna  carta,  they  thought  themselves  at  liberty 
to  make  all  other  advantages  that  they  could  <^.  And  after- 
wai*ds  this  right,  of  selling  the  ward  in  marriage,  or  else 
receiving  the  pric^  or  value  of  it,  was  expressly  declared  by 
the  statute  of  M erton  ^ ;  which  is  the  first  direct  mention  ol 
it  that  I  have  met  with,  in  our  own  or  any  other  law  (6). 

b  The  words  maritare  and  maritagium  d  I.  2.  c.  38.  sec  l. 

mem  ex.vi  termM  to  denote  the  proridiiif  e  Wiigfat,  97. 

of  «n  htuband.  f  80  Hen.  III.  e.  6. 

c  1.  9.  c.  9.  and  12.  and  I.  9.  c.  4. 


(6)  What  fruitful  sources  of  revenue  these  wardships  and  marriagea 
gf  tlie  tenants,  who  held  lands  by  knight's  service,  were  to  the  crown, 
will  appear  from  the  two  following  instances  collected  among  others 
by  lord  Lyttleton,  Hist.  Hen.  II.  2  vol.  296. 

John  Earl  of  Lincoln  gave  Henry  the  third  3000  marks  to  have  the 
marriage  of  Richard  de  Clare,  for  the  benefit  of  Matilda  his  eldest 
daughter ;  and  Simon  de  Montford  gave  the  same  king  10,000  marks 
to  have  the  custpdy  of  the  lands  and  heir  of  Gilbert  de  Unfranville, 
"  with  the  heir's  marriage,  a  sum  equivalent  to  a  hundred  thousand 
pounds  at  present."  In  this  case  the  estate  must  have  been  larg^, 
the  minor  young,  and  the  alliance  honorable.  For  as  Mr.  Hargrave 
informs  us,  who  has  well  described  this  species  of  guardianship,  "  the 
«  guardian  in  chivalry  was  not  accountable  for  the  profits  made  of  the 
*'  infant's  land  during  the  wardship,  but  received  them  for  his  oMti 
"  private  emolument,  subject  only  to  the  bare  maintenance  of  the 
'*  infant.  And  this  guardianship,  being  deemed  more  an  interest  for 
**  the  profit  of  the  guardian,  than  a  trust  for  the  benefit  of  the  ward, 
"  was  saleable  and  transfcrrablc,  like  the  ordinary  subjects  of  property, 
**  to  the  best  bidder ;  and  if  not  disposed  of,  was  transmissible  to  the 
"  lords's  persona)  reprcsejitativcs.    Thus  the  custody  of  the  infant's 


« 
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6.  AvoTHER  attendant  or  consequence  of  tenure  byknight- 
senrice  was  that  oijmes  due  to  the  lord  for  evcty  alienation^ 
whenever  the  tenant  liad  occasion  to  make  over  his  land  to 
another.  This  depended  on  the  nature  of  the  feodal  con* 
nexion ;  it  not  being  reasonable  nor  allowed^  as  we  have  befor# 
seen)  that  a  feudatory  should  transfer  his  lord's  gift  to  another^ 
and  substitute  a  new  tenant  to  do  the  service  in  his  own  stead, 
\^ithout  the  consent  of  the  lord  :  and,  as  the  feodal  obligation' 

was  considered  as  reciprocal,  the  lord  also  could  not 
[f  23     alienate  his  seignory  without  the  consent  of  his  tenant, 

which  consent  of  his  was  called  an  attornment.  This 
restraint  upon 'the  lords  soon  wore  away;  that  upon  the  ten- 
ants continued  longer.  For,  when  every  thing  came  in  process 
of  time  to  be  bought  and  sold,  the  lords  would  not  grant  9 
license  to  their  tenant,  to  aliene,  without  a  fine  being  paid  ; 
apprehending  that,  if  it  was  reasonable  for  the  heir  to  pay  « 
fine  or  relief  on  the  renovation  of  his  paternal  estate,  it  was 
much  more  reasonable  that  the  stranger  should  make  the 
same  acknowledgment  on  his  admission  to  a  newly-pur- 
chased feud.  With  us  in  England,  these  fines  seem  only  to 
have  been  exacted  from  the  king's  tenants  in  cafiitcy  who 
were  never  able  to  aliene  without  a  license :  but,  as  to  com- 
mon persons,  they  were  at  liberty,  by  magna  carta  s,  and  the 
statute  of  quia  emfitorea^  (if  not  earlier),  to  aliene  the  whole 
of  their  estate,  to  be  holden  of  the  same  lord,  as  they  them- 

g  ca|>.  32.  Ii  18  £dw.  I.  e.  I. 


« 

« 


*'  person,  as  well  as  the  care  of  his  estate,  might  devolve  upon  \fae 
"  most  perfect  stranger  to  the  infant ;  one  prompted  by  every  pecuniary 
motive  to  abuse  the  delicate  and  important  trust  of  education,  withf 
out  any  ties  of  blood  or  regard  to  counteract  the  temptations  of 
interest,  or  any  sufficient  authority  to  restrain  him  from  yielding  to 
"  their  influence."    Co.  Litt.  88.  n.  11. 

One  cannot  read  this  without  astonishment,  that  such  should  conti- 
nue to  be  the  condition  of  this  country  till  the  year  1660,  which,  from 
the  extermination  of  these  feudal  oppressions,  ought  to  be  regarded  as 
a  memorable  acra  in  the  history  of  our  law  and  liberty. 
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selves  held  it  of  before.  Bat  the  king's  tenants  in  eafiitej  not 
being  indued  under  the  general  words  of  these  statutes, 
could  not  aliene  without  a  license :  for  if  they  did,  it  was  in 
ancient  strictness  an  absolute  forfeiture  of  the  lands  though 
some  have  imagined  otherwise.  But  this  severity  was  miti- 
gated by  the  statute  1  Edw.  III.  c.  12.  which  ordained,  that 
in  such  case  the  lands  should  not  be  forfeited,  but  a  reason- 
able fine  be  paid  to  the  king.  Upon  which  statute  it  was 
settled,  that  one  third  of  the  yearly  value  should  be  pai^  for 
a  license  of  alienation  ;  but,  if  the  tenant  presumed  to  aliene 
without  a  license,  a  full  year's  value  should  be  paid^. 

7.  The  last  consequence  of  tenure  in  chivalry  was  escheat; 
which  is  the  determination  of  the  tenure,  or  dissolution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the  extinc- 
tion of  the  blood  of  the  latter  by  either  natural  or  civil  means: 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was  cor- 
rupted and  stained  by  commission  of  treason  or  felony; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
and  abolished.  In  such  cases  the  land  escheated,  or  fell  back, 
to  the  lord  of  the  fee^ ;  that  is,  the  tenure  was  deter- 
mined by  breach  of  the  original  condition,  expressed  [73^ 
or  implied  in  the  feodal  donation.  In  the  one  case, 
there  were  no  heirs  subsisting  of  the  blood  of  the  first  feuda- 
tory or  purchaser,  to  which  heirs  alone  the  grant  of  the  feud 
extended ;  in  the  other,  the  tenant,  by  perpetrating  an  atro- 
cious crime,  shewed  that  he  was  no  longer  to  be  trusted  as 
a  vassal,  having  forgotten  his  duty  as  a  subject ;  and  therefore 
forfeited  his  feud,  which  he  held  under  the  implied  condition 
that  he  ahould  not  be  a  traitor  or  a  felon.  The  consequence 
of  which  in  both  cases  was,  that  the  gift,  being  determined, 
resulted  back  to  the  lord  who  gave  if". 

These  were  the  principal  qualities,  fruits,  and  conse- 
quences of  the  tenure  by  knight-service :  a  tenure,  by  which 
the  greatest  part  of  the  lands  in  this  kingdom  were  holden, 

i9lnit.fl0.  k  Ibid.  67.  1  Co.  U^ll.  m  Feud.  1.  2. 1 8Q. 
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and  that  principally  of  the  king  in  cafiiUj  till  the  middle  of 
the  last  century  (7) ;  and  which  was  created,  9fi  sir  Edward 
Coke  expressly  testifies  i^,  for  a  military  purpose ;  viz,  for 
defence  of  the  re^m  by  the  king's  own  principal  subjects, 
which  was  judged  to  be  much  better  than  to  trust  to  hirelings 
or  foreigners.  The  description  here  given  is  that  of  knight- 
service  proper  ;  which  was  to  attend  the  king  in  his  wars. 
There  were  also  some  other  species  of  knight-service ;  so 
called,  though  improperly,  because  the  service  or  render  was 
of  a  free  and  honorable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight-service  proper,  and  because 
they  were  attended  with  similar  fruits  and  consequences. 
Such  wai  the  tenure  by  grand  serjeanty  fier  magnum  aervi' 
tium^  whereby  the  tenant  was  bound,  instead  of  serving  the 
king  generally  in  his  wars,  to  do  some  special  honorary  ser- 
vice to  the,  king  in  person ;  as  to  carry  his  banner,  his  sword, 
or  the  like ;  or  to  be  his  butler,  champion,  or  other  officer, 
at  his  coronation  ^,  It  was  in  most  other  respects  like  knight- 
service  p;  only  he  was  not  bound  to  pay  aid^,  or  escuage''; 
and,  when  tenant  by  knight-service  paid  five  pounds 
[7^\  for  a  relief  on  every  knight's  fee,  tenant  by  grand  ser- 
jeanty paid  one  year's  value  of  his  land,  were  it  much 
or  little*.  Tenure  by  comagey  which  was  to  wind  a  horn 
when  the  Scots  or  other  enemies  entered  the  land,  in  order 
to  warn  the  king's  subjects,  was  (like  other  services  of  the 
same  nature)  a  species  of  grand  serjeanty'. 

These  services,  both  of  chivalry  and  grand  serjeanty,  were 
all  personal,  and  uncertain  as  to  their  quantity  or  duration. 
But,  the  personal  attendance  in  knight-service  growing  trou- 
J}lesome  and  inconvenient  in  many  respects,   the  tenants 

n  4  Inst.  192.  q  2  Inst.  233.  t  Litt.  sec.  154. 

o  LHu  sec.  153.  t  Litu  sec.  158.  t  Ibid.  sec.  156. 

p  Ibid.  sec.  U8. 


(7)  I  do  not  know  thit  we  are  any  where  told  what  proportion^  in 
quantity,  the  military  tenure  bore  to  the  socage  tenure^ 
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found  means  of  compounding  for  it ;  by  first  sending  others 
in  their  stead,  and  in  process  of  time  making  a  pecuniary 
satisfaction  to  the  lords  in  lieu  of  it.  This  pecuniary  satisfac- 
tibn  at  last  came  to  be  levied  by  assessments,  at  so  much  for 
every  knight's  fee ;  and  therefore  this  kirtd  of  tenure  was 
called  8ctUagium  in  Latin,  or  aervitium  acuti;  acutum  being 
then  a  well-known  denomination  for  money  (8):  and,  in  like 
manner,  it  was  called,  in  our  Norman  French,' ^«c«a^(f;  being 
indeed  a  pecuniary,  instead  of  a  military,  service.  The  first 
time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II, 
on  account  of  his  expedition  to  Toulouse ;  but  it  soon  came 
to  be  so  universal,  that  personal  attendance  fell  quite  into  dis- 
use. Hence  we  find  in  our  ancient  histories,  that,  from  this 
period,  when  our  kings  went  to  war,  they  levied  scutages  on 
their  tenants,  that  is,  on  all  the  landholders  of  the  kingdom, 
to  defray  their  expenses,  and  to  hire  troops :  and  these  assess- 
ments, in  the  time  of  Henry  II,  seem  to  have  been  made  arbi- 
trarily and  at  the  king's  pleasure.  Which  prerogative  being 
g^atly  abused  by  his  successors,  it  became  matter  of  national 
clamor;  and  king  John  was  obliged  to  consent  by  his  magna 
eartoj  that  no  scutage  should  be  imposed  without  consent  of' 
parliament  °.  ^But  this  clause  was  omitted  in  his  son  Henry 
Ill's  charter;  where  we  only  find^,  that  scutages  or  escuage 
should  be  taken  as  they  were  used  to  be  taken  in  the  time  of 
Henry  II :  that  is,  in  a  reasonable  and  moderate  man- 
ner. Yet  afterwards  by  statute  25  Edw.  I.  c.  5  &  6.  and  [75] 
many  subsequent  statutes^  it  was  again  provided,  that 
the  king  should  take  no  aids. or  tasks  but  by  the  common 
assent  of  the  realm- s  hence  it  was  held  in  our  old  books,  that 
escuage  or  scutage  could  not  be  levied  but  by  consent  of  par- 

a  Xunnm  icutaginm  ponatur  in  regno        w  cap.  37. 
noftrts  niri  per  comonuie  consUliim  rrgni        x  See  Vpl.  I.  p«g.  140.- 
iMMtrL  oip.  la. 


(8)  But  Lyttleton,  Coke,  ajid  Bracton,  lender  it  the  service  of  the 
shield,  I.  e.  of  xrms,  being  a  compensstion  for  actual  servicie.    Co,  Litt^. 
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'  liamentx;  such  scutages  being  indeed  the  groundwork  of  all 
succeieding  subsidies,  and  the  land-tax  of  later  times. 

Since  therefore  escuage  differed  from  knight-service  in 
nothing,  but  as  a  compensation  differs  from  actuid  service, 
knight-service  is  frequently  confounded  with  it.  And  thus 
Littleton  >  must  be  understood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  escuage,  was  tenant  by  knight-ser- 
vice :  that  is,  that  this  tenure  (being  subservient  to  the  mili- 
tary policy  of  the  nation)  was  respected  ^  as  a  tenure  in  chi- 
valry ^.  But  as  the  actual  service  was  uncertain,  and  depended 
upon  emergencies,  so  it  was  necessary  that  this  pecuniary 
compepsation  should  be  equally  uncertain,  and  depend  on  the 
assessments  of  the  legislature  suited  to  those  emergencies. 
For  had  the  escuage  been  a  settled  invariable  sum  payable 
at  certain  times,  it  had  been  neither  more  nor  less  than  « 
mere  pecuniary  rent :  and  the  tenure,  instead  of  knight-ser- 
vice, would  have  then  been  of  another  kind,  called  socage  S 
of  which  we  shall  speak  in  the  next  chapter. 

For  the  present  T  have  only  to  observe,  that  by  the  degen- 
erating of  knight-service,  or  personal  military  duty,  into 
escuage*  or  pecuniary  assessments,  all  the  advantages  (either 
promised  or  real)  of  the  feodal  constitution  were  destroyed, 
and  nothing  but  the  hardships  remained.  Instead  of  forming 
a  national  militia  composed  of  barons,  knights,  and  gentlemen, 
bound  by  their  interest,  their  honor,  and  their  oaths,  to  defend 
their  king  and  coimtry,  the  whole  of  this  system  of  tenui^s 
now  tended  to  nothing  else,  but  a  wretched  means  of 
\76'\  raising  money  to  pay  an  army  of  occasional  mercena- 
ries. In  the  mean  time  the  feimilies  of  all  our  nobility 
and  gentry  groaned  under  the  intolerable  burdens,  which 
(in  consequence  of  the  fiction  adopted  after  the  conquest) 
were  introduced  and  laid  upon  them  by  the  subtlety  and 
finesse  of  the  Norman  lawyers.  For,  besides  the  scutages 
to  .which  they  were   liable  in  defect  of  personal  attend - 

7  OM  Ten.  tit.  Eteoage.  b  Pro  ftodo  militsri  rrpntator.    Flet.  I.  ^ 

s  Sec  103.  c  14.  aec  7. 

a  Wright,  U2.  c  Litt.  kc  97.  UQ. 
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ance^  which  however  were  assessed  by  themselres  in  paiiia- 
ment,  they  might  be  cailed  upon  by  the  king  or  lord  para* 
mount  for  aidsj  whenever  his  eldest  son  was  to  be  knighted* 
or  his  eldest  daughter  married ;  not  to  forget  the  ransom  of 
his  own  person.  The  heb*  on  the,  death  of  his  ancestor,  if 
of  full  age,  was  laundered  of  the  first  emoluments  arising 
from  his  inheritance,  by  way  of  relief  void  ftrhnerteiMm:  and* 
if  under  age,  of  the  whole  of  his  estate  during  infiuicy.  And 
then,  as  sir  Thomas  Smith  (^  very  feelingly  complains,  ^^  when 
^  he  came  to  his  own,  after  he  was  out  of  wanUhip,  his  woods 
^  decayed,  houses  fidlendown,  stock  wasted  and  gone,  lands 
^  let  forth  and  ploughed  to  be  barren,"  to  reduce  him  still 
Luther,  he  was  yet  to  pay  half  a  year's  profits  as  a  fine  for 
suing  out  his  livery;  and  also  the  price  or  value  of  his  mar' 
riagcy  if  he  refused  such  v  ife  as  his  lord  and  guardian  had 
bartered  for,  and  imposed  upon  him  ;  or  twice  that  value,  if 
he  married  another  woman.  Add  to  this,  the  untimely  and 
expensive  honor  of  knighthood^  to  make  his  poverty  more 
completely  splendid.  And  when  by  these  deductions  his 
fortune  wiiS  so  shattered  and  ruined,  that  perhaps  he  was 
obliged  to  sell  his  patrimony,  he  had  not  even  that  poor  pri- 
vilege allowed  him,  without  paying  an  exorbitant  fine  for  a 
license  of  alienation, 

A  SLAVERY  so  Complicated,  and  so  extensive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boasted  of  its  freedom. 
Palliatives  were  fnom  time  to  time  applied  by  successive  acts 
of  parliament,  which  assuaged  some  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  I.  consented®,  in 
consideration  of  a  proper  equivalent,  to  abolish  them  all ; 
though  the  plan  proceeded  not  to  effect ;  in  like  manner  as 
he  had  formed  a  scheme,  and  began  to  put  it  in  exe- 
cution, for  removing  the  feodal  grievance  of  heritable  [77] 
jurisdictions  in  Scotland  ^  which  has  since  been  pur- 
sued and  effected  by  the  statute  30  Geo.  II.  c.  43  %,    King 

d  Conunonw.  L  3.  c5.  (aoOeo.  II.  e.  50.)  the  tenure oTminMflicfifv 

e  4  Inst.  903.  (equhmlent  to  tbeknigfatcernoe  of  JSngland) 

fDairymp.  of  feuds.  S9S.  is  for  ever  abolubcd  in  Scotknd. 

g  By  jUMther  mtute  of  the  same  year 
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James's  plan  for  exchanging'our  military  tenures  seems  to 
have  been  nearly  the  same  as  that  wMch  has  been  since  pur- 
sued; only  with  this  difference)  that,  by  way  of  compensa* 
tioh  for  the  loss  which  the  crown  and  other  lords  would  sus- 
tain^ an  annual  feefiurm  rent  was  to  have  been  settled  and 
inseparably  annexed  to  the  crown,  and  assured  to  the  inferior 
lords,  payable  out  of  every  knight's  fee  within  their  respec- 
tive seignories.  An  expedient,  seemingly  much  better  than 
the  hereditary  excise,  which  was  afterwards  made  the  prin- 
cipal equivalent  for  these  concessions.  For  at  length  the 
military  tenures,  with  all  their  heavy  appendages  (^having 
during  the  usurpation  been  discontinued)  were  destroyed  at 
one  blow  by  the  statute  12  Car.  II.  c.  24.  which  enacts,^  ^^  that 
^^  the  court  of  wards  and  liveries,  and  all  wardships,  liveries, 
'^  primer  seisins,  and  ousterlemains,  values  and  forfeitures 
"  of  marriages,  by  reason  of  any  tenure  of  the  king  or  others, 
'^  be  totally  taken  away.  And  that  all  fines  for  alienations, 
^^  tenures  by  homage,  knight's-service,  and  escuage,  and 
^'  also  aids  for  marrying  tht  daughter  or  knighting  the  son, 
'^  and  all  tenures  of  the  king  in  cafiite^  be  likewise  taken 
<^  away  (9).  And  that  all  sorts  of  tenures,  held  of  the  king 
^  or  others,  .be  turned  into  free  and  common  socage  ;  save 


(9)  Both  Mr.Madox  and  Mr.  Hargrave  have  taken  notice  of  this  in- 
accuracy in  the  title  and  the  body  of  the  act,  viz.  of  taking  away  tenures 
in  capite;  fMad.  Bar.  Ang.23S.  Co.  Lttt.  108.  n.  5.)  for  tenure  in  capite 
signifies  nothing  more  than  that  the  Idng  is  the  immediate  lord  of  the 
land-owner ;  and  the  land  might  have  been  eitlier  of  military  or  socage 
tenure.  The  same  incorrect  language  was  held  by  the  speaker  of  the 
house  of  commons  in  his  pedantic  address  to  the  throne  upon  present- 
ing this  bill.  "  Royal  sir,  your  tenures  in  capite  are  not  only  turned  into 
a  tenure  in  socage,  (though  that  alone  will  for  ever  give  your  majesty 
a  juBt  right  and  title  to  the  labor  of  our  ploughs,  and  the  sweat  of  our 
«  brows,)  but  they  are  likewise  turned  into  a  tenure  in  corde.  What 
'<  your  majesty  had  before  in  your  court  of  wards,  you  will  be  sure  to 
**  find  it  hereafter  in  the  exchequer  of  your  people's  hearts.'*  yourn*- 
Dom.  Proe.  11  vol.  234. 


« 


CHAP.  S.  OF  ^THINGS.  77 

^y  only  tenures  in  frankalmoigny  copyholds,  and  the  honorary 
^<  services  (without  the  slavish  part)  of  grand  serjeanty."  A 
statute,  which  was  a  greater  acquisition  to  the  civil  property 
of  this  kingdom,  than  even  magna  carta  itself:  since  that  only 
pruned  the  luxuriances  that,  had  grown  out  of  the  military 
tenures,  and  thereby  preserved  them  in  vigor ;  but  the  sta- 
tute of  king  Charles  extirpated  the  whole,  and  demolished 
both  root  and  branches. 


C  7S  2 


^CHAPTER  THE  SIXTH. 


OF  THE  MODERN  ENGLISH  TENURES. 

xVlTHOUGH,  by  the  means  that  were  mentioned  in  the 
preceding  chapter,  the  oppressive  or  military  part  of  the  fee-* 
dal  constitution  was  happily  done  away,  yet  we  are  not  to 
imagine  that  the  constitution  itself  was  utterly  laid  aside, 
and  a  new  one  introduced  in  its  room :  since  by  the  statute 
12  Car.  II.  the  tenures  of  socage  and  frankalmoign,  the  hono- 
rary services  of  grand  serjeanty,  and  the  tenure  by  copy  of 
court  roll,  were  reserved ;  nay,  all  tenures  in  general,  except 
frankalmoign,  grand  serjeanty,  and  copyhold,  were  reduced 
to  one  general  species  of  tenure,  then  well  known,  and  sub- 
sisting, called  free  and  common  socage.  And  this,  being 
sprung  from  the  same  feodal  original  as  the  rest,  demon- 
strates the  necessity  of  fully  contemplating  that  ancient  sys- 
tem ;  since  U  is  that  alone  to  which  we  can  recur,  to  explain 
any  seeming  or  real  difficulties,  that  may  arise  in  our  present 
mode  of  tenure. 

The  military  tenure,  or  that  by  knight-service,  consisted 
of  what  were  reputed  the  most  free  and  honorable  services, 
but  which  in  their  nature  were  unavoidably  uncertain  in 
respect  to  the  time  of  their  performance.  The  second  species 
of  tenure,  ov/ree-socage^  consisted  also  of  free  and  honorable 
services ;  but  such  as  were  liquidated  and  reduced  to  an  abso- 
lute certainty.  And  this  tenure  not  only  subsists  to  this  day, 
but  has  in  a  manner  absorbed  and  swallowed  up  (since  the 
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slplute  of  Chaiies  the  -second)  ahnost  every  other  species  of 

J  tenure.     And  to  this  we  are  next  to  proceed. 

II.  SocaOk,  in  its  most  gotierai  and  ^extensive  sigoifa:atioD> 
seems  to  dieiiote.9.  tenure  hy  any  certain  and  detdfminate  ser- 
▼Hk.  And  in  tliis  sense  it  ti  by  our  ancient  writers  constantlfr^ 
piit  in  opppsition  to  chivalry^  or  Hnight-servicilr  where  the  render 
was  precarious  and  uncertain.  Thus  Bracton  ^ ;  if  a  man  holds 
by  a  rent  in  moneyi  without  any  escnage  or  serjeanty,  ^^  id  tenc' 
<<  mentum  did  fioteat  socagitun  :*^  but  if  you  add  therelo  any  royal 
service,  or  escuage  to  any^  the  smallest^  amount)  ^illud  did 

-  <' poterit  fiodum  militareJ^  So  too  the  author  of  Fleta ^\  ^  ex 
^  donatiombtiSy  aervitta  ndUtaria  vel  magnae  aerjantiae  non  cofi' 
«  Httentibua^  oritur  nobis  quoddam  nomcn  gencrale^  quod. eat  Moca- 
gium"  Littleton  also<^  defines  it  to  be,  where  the  tenant  holds 
his  tenement  of  the  lord  by  any  certain,  service,  in  lieu  of  aU 
other  services;  so  that  they  be  not  services  of  chivalryi  or 
knight-service.  And  therefore  afterwards*^  he  tells  us,  that 
whatsoever  is  not  tenure  in  chivalry  is  tenure  in  socage  :  in  like 
naanner  as  it  is  defined  by  Finch  «,  a  tenure  to  be  done  out  of 
war.  The  service  must  therefore  be  certain,  in  order  to  deno- 
minate it  soc%e ;  as  to  hold  by  fealty  and  20«.  rent ;  or,  by 
homage,  fealty,  and  20s,  rent ;  or,  by  homage  and  fealty  with- 
out rent ;  or^  by  fealty  and  certain  corporal  service,  as  ploughing 
the  lord's  land  for  three  da3rs ;  or,  by  fealtf  only  without  any 
6ther  s^ice  :  for  all  these  are  tenures  in  soclige  f. 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  sorts : 
/fllr-socage,  vrhere  the  service?  aic  not  only  certain,  but  honor-* 
able ;  and  trtV/mi-socage,  where  the  services,  though  c^lain,  are 
of  a  Caser  nature.  Such  bs  hold  by  the  former  tenure  ai'e  ca4- 
ed  in  GlanviU,  and  other  subsequent  authors,  by  the  name  of 
Hbeti  sokemar^y  or  tenants  in  free-socage.  Of  this  tenure 
we  are  first  to  speaV^  ;'iand  this,  both  in  the  nature  of  its  service, 
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and  the  fruite  and  consequences  appertainilfg  ^heteto^ 
always  by  much  the  most  free  and  independent  'sp^cie«  of  any.* 
And  therefore  I  cannot  but  assent  to  Mr.  Somner's  .etymology 
of  the  word  ^ :  who  derives  it  from  the  Saxon  appellation  99Cj 
which  signifies  liberty  or  privilege^  and,  being  joined  to  a  uiksA 
termination,  is  called  socage^  in  LaHn  socagium;  .signifying 
thereby  a  free  or  privileged  tenure ».     This  etymology  seems 
to  be  much  more  just  than  that  of  our  coq^imon  lawyers  in 
general,  who  derive  it  from  «oca,  an  old  Latin  word,  denoting, 
(as  they  tell  us)  a  plough :  for  that  in  anoient  time  this  socage 
tenure  consisted  in  nothing  else  but  services  of  husbandry, ' 
which  the  tenant  was  bound  to  do  to  his  lord,  as  to  plough, 
sow,  or  reap  for  him ;  but  that  in  process  of  dme,  this  service     « 
was  changed  into  an  annual  rent  by  consent  of  all  parties,  and 
t)iat,  in  memory  of  its  oiiginal,  it  still  retains  tlie  name  of   * 
socskge  or  plough-service  ^,      But  this  by  no  means  agrees 
with  what  Littleton  himself  tells  usi,  that  to  hold  by  fealty 
only,  without  paying  any  rent,  is  tenure  in  socage ;  for  here      ^' 
is  plainly  no  commutation  for  plough-service.     Besides,  even 
services,   confessedly  of  a  military  nature  and  original,  (a$      ^- 
escuage,  which,  while  it  remained  uncertain,  was  equivalent 
'  to  knight-service,)  the  instant  they  were  reduced  to  a  cer- 
tainty changed  both  their  name  and  nature,  and  were  called 
socage  o*.     It  was^e  certainty  therefore  that  denominatq|)  it  a 
socage  tenure  ;  and  nothing  sure  could  be  a  greater  liberty  or 
privilege,  than  to  have  the  service  ascertained,  and  not  left  to 
the  arbitrary  calls  of  the  loud,  as  in  the  tenures  of  chfvaHy. 
Wherefore  also  Britton,  who  describes  lands  in  socage  tenure 
under  the  name  oifratmkcferme^^  tells  us,  that  they  are  "  lands 
^  and  tenements,  whereof  the  hatCire  of  the  fc%  is  chang^ 
'it  by  feoffment  oiu  of  chivalry  for  certain  yearly  services,  and 
«  in  rcipect  whereof*  neither  homage,  ward,  marriage,  nor        • 

'  * 

h  GAveDc  133.  **  ony  man  is  inftft  fniHy^  &e. 

»i  In  like,  maimer  Skene  in  his'expoiitkm  k  Litt.  wc.  IIP.  ,           m  sec  08. 120.                 • 

of  the  Seou' law,  titk  Mra^  tells  nc,  that  it  I  sec.  US.                  '     ne.60. 

Is  "  anc  Uwl  of  hoMinff  of  la^  qidicn  *                   ^             ^ 
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^*  relief  can  be  demanded."  Which  leads.us  also  to  another 
observation,  that  if  socage  tenures  were  of  such  base  and  scr- 
?ile  original)  it  i%  hard  to  account  for  the  very  great  immuni- 
ties which  the  tenants  of  them  always  enjoyed ;  so  highly 
iteperior  to  those  of  the  tenants  by  chivalry,  that  it  was 
thought,  in  the  reigns  of  both  Edward  I.  and  Charles  II,  a 
point  of  the  utnibst  impditance  and  value  to  the  tenants>  to 
reduce  ^|he  tenure  by  knight-service  to  ft-aunke  fermc  or 
tenure  by  socage.  We  may  therefore,  I  think,  fairly  con- 
clude in  favor  of  Somiter's  etymology^  and  the  liberal  extrac- 
tion  of  the  tenure  in  free  socage,  against  the  authority  even 
of  Littleton  hin^aielf  ( 1).  ^ 


(1)  The  learned  Judge  has  done  Mr.  Somner  the  honor  of  adopting 
^  derivation  of  xooa^f,  which  Mr.  Somner  himself  boasts  of  as  a  new 
discovery  with  no  little  pridemnd  exultation^  as  appears  from  the  fol- 
lowing sentence :  Derivatiojorte  h<ec  nova  et  nostratibus  adhuc  inauditfl^ 
fm»  a  toe  qiuKtenuM  Ktei  arathitn  «•/  tait^m  votnerem  tignat,  vocnn  derivare 
sataguMt.  ^am  male  tamen,  eor%tm  veniof  Jutiw  a  me  jam  monitum,  in 
traetatu  degaveUindfCap.A..S<kim.  Gloss.  5foca.  But  notwithstanding 
this  ifd^eoTi/-^  derivation  has  found  an  able  defender  in  the  learned 
Commentator)  the  editor  is  obliged  to  prefer  the  old  derivation  for  the 
following  reasons:  Our  most  ancient  writers  derive  it  from  toca  or 
.i^:m*t  A  plough  (  md  ifickf  in  some  p«:rts  of  the  north  of  England,  is  the 
common  name  for  a  plough>share  to  this  day.  The  folio  wirig  descrip- 
tion of  eoceage  is  givjen  by  Bract«gi ;  diet  poterit  tocagiwn  a  socco,  et  inde 
ttnente*  tockyiamiii  eo  quod  deputati  sunt,  ut  videtuTt  tantum.mMio  ad  cuitti' 
fgftit  et  quorum'  cuttodia  et  maritagia  ad  propinquiores  parcntes  jure  tan- 
.  guinit  pertinebant.  (C.  35. )  This  is  not  only  adopted  by  Littleton  and  lord 
«Coke,  CCo.  Lin.  96.J  who  say  that  tocagium  ett  tervitium,  toc^,  which 
13^ also  the  interpretation  ghren  by  Ducang^  ^^o^*  Soc.)  but  sir  Henry 
^g^lman,  whgse  authority  is  high  in  feudal  antiquities,  testifies  that 
jjfudum  ignobile,  plebeium.  Kmlgare  Gall,  fief  roturier  nobili  opponitury  et 
prop^ie  di^imutf  quod  ignobilibut  et  rutticit  competit,  nullo  feudali  privile- 
gio  ornaltfm,  not  toecagiwm,  dicimut.  Gloss,  voc.  Feod.  And  toccagium  he 
eiplainsijy  Gall,  roture,  fief  roturier.  Heretaget  en  roture.  (lb.  voc.  Soc.J 

In  a  law  of  Edward  the  Confessor,  the  sokeman  and  villain  are 
classed  together :  ManboUide  villano  ettokeman  xii  orat,  de  liber  it  autem. 
hominibut  Hi  m^rcat.  (C  12)    If  we  consider  the  nature  of  socage 
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Taking  this  then  to  be  the  meaning  of  the  word,  it  see^j 
probable  that  the  socage  tenures  were  the  relics  of  Saxor# 
liberty ;  retained  by  such  persons  as  had  neither  forfeited 
them  to  the  king,  nor  been  obliged  to  exchange  their  tenure^ 
for  the  more  honorable,  as  it  was  called,  but  at  the  same 
more  burdensome,  tenure  of  knight-servic^  This  is  pecu- 
liarly remarkable  in  the  tenure  which  prevails  in  Kent,  called 

< 

tenure^  we  shall  see  no  r.ea8on  why  it  should  have  the  pre-eminence^ 
of  the  appellation  of  a  privilege  possession. 

The  services  of  military  tenure  were  not  left,  as  suggested  by  the 
learned  Judge  in  the  preceding  pa^e,  to  the  arbitrary  calU  of  the  lord,  for 
though  it  was  uncertain  when  the  king  would  go  to  war,  yet  the  tenttii  ^ 
vrtAcertain  that  be  could  only  be  compelled  to  serve  foKy  days  in  the  year;  ! 
the  service  therefore  was  as  certain  in  its  extent  as  that  qf  socage ;  and  ! 
the  sokeman  likewise  could  not  know  beforehand  vrhen  he  wou^d  XM,  ^ 
called  upon  to  plough  the  land,  or  to  pefCorm  other  servile  offices^  for  ' 
the  lord.    The  milite*  are  every  where  distinguished  from  the  toke-  * 
manni,  and  the  wisdom  of  the  feudal  polity  appears  in  no  view  more  :i 
strongly  than  in  this  ;  viz.  that  whilst  it  secured  a  powerful  amy  of  ,1 
warriors,  it  was  not  improvident  of  th6  culture  of  the  lands,  and  the 
domestic  concerns  of  the  country.    But  honor  was  the  invigorating 
principle  of  that  system,  and  it  fcannot  be  imagined  that  those  who  } 
never  grasped  a  sword,  nor  bucUed  on  k  coat  of  mail,  should  enjoy   ) 
privileges  and  distinctions  denied  to  the  barons  and  militcs,  the  com-    ' 
panions  of  their  sovereign.    The  sokemanni  were  indebted  only  to  their 
own  meanness  and  insignificance  for  their  peculiar  immunities.    The 
king  or  lord  had  the  profits  of  the  military  tenant's  estate,  during  his 
nonage,  in  order  to  retain  a  substitute  with  accoutreij^ents,  and  in  a 
state  suitable  to  the  condition  of  his  tenant;  and  at  the  same  time  he 
took  care,  that  the  minor  was  instructed  in  the  martial  accomplishment^ 
of  the  age.   But  they  disdained  to  superintend  the  eduction  of  the  soke- 
manni ;  and  as  they  had  notliing  to  apprehend  from  the h-  op^sitlORy 
and  could  expect  no  accession  of  strength  from  their  connections,  4l|elS^ 
marriages  thei-efore  were  an  object  of  indifference  to  there!    Hence 
when  tlie  age  of  chivalry  was  g^ne,  and  nothing  but  its  slavery  remain, 
ed,  by  no  uncommon  vicissitude  in  the  affairs  of  men,  the  s«kemallm 
derived  from  their  obscurity  that  independence  and  libcrt}',  which  they 
have  transmitted  to  posterity,  and  which  we  are  now  proud  to  inherit. 
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gavelkindi  which  is  g^heraMy  acknowhidg(^  to  be  a  species 
I df  socage  tenure^*;  the^pneaervation  whereof  inviolate  from 
thQ  innoTations  of  tjj^  Norman.conqueror  is  a  fact  \yiiversally 
known.  .  And  those  who  thus^presefved  tkeir  liberties  were 
said  to  hold  injr0€  aud  fomffkon  socage.  • 

As  there fo^  the  grand  criterion  and;  distiiji^bi^hing  mark 
of  thi^  species  of  tenure  are  tiie  having  its  renders  or  services 

.  ascertaihed)  it  will  include  under  i$  all  other  methods  of  hold- 
ing free  lands  by  certain  and  invariable  rents  and  dlMies :  ami, 
in  particular, /»^liV««ry>a«/y,  tenure  in  burgage  and  gd^eikind. 
We  may  remember,  that  bjr^vthetttat^te  12  Car.  II.  grand 

4  •  serjeanty'is  not  it%elf  totally  abolished,  but  only  the  Mvisk  ^ 
appendages  belonging  to  k :  for  tMte  honorary  sefvices  (^|iph 
as  carrying  the  king's  sWord  or  bann«%  c^iating  as  his  but- 
ler, carver,  ^c.  at  the  coronation)  are  s|ill  t'tserved.     Now 
futit  aerjeanty  bears  a  great  Vesemblanci^  to  grani  selr- 

*   jipanty  ;  for  as  the"  one  is  «.  personar^e)*vice,  so  the     [82] 
other  is  a  rent  or  render,  both  lending  to  some  pur- 

.  ^se  reiatjtve  to  the  king's  perion.^  Petit  serjean||ef' i|S  defined 
by  Littleton  p,  coitsistB  irt  hOldiiig  lands  of  the  king  by  the* 
service  of  renderftijg  toiiim  annually  .some  smadl  imphment 
9f  war,  as  a  bow,  a  sword,  a  lance,  an  arrow,  or  the  like. 
This,  he  says  %  is  but  so<iage  in  effect ;  for  it  is  no  personal 
sfTvice,  but  a  certain  rent  t  and,  we  may  add,  it  is  dearly'no 
predial  ii^rvice,  or  service  of  the  plough,  but  in  all  respects 
iiderum  ti  commune  BQcdgium :  piAy  being  held  of  the  king,  it 
is  by  way  of  eminence  4igij|j^od  with  the  Utie  offlarvum  ser- 
vicium  regisj  ovi  petit  serj^anty.  And  magna  earth  respected 
it  in  this  light,  when.it  dnact^d*",  that  no.  iyards^iip  of  t{ic 
iapds  or  body  should  be  claimed  by  the  king  in  virtue  of  a 
tenure  by  petit  serjeanty.  *  >«» 

Tenure  in  burgage  is  described  by  Glan^^,*a!id  is  bx- 
«pr^ssly  said  by  liittletgn^  to  l^  bilt  tci^ure  in  socage:  and 
it  is  ^hei^  tlie  king  or  other  person  is  l,drd  of,an  ancient 

•  .*  '•  ■      ,    -#/  ^^^     .'  '"   .      • 

•     ,  o,Wrt^f,  211.  "*  I'^tklT. 

p  Sec.  150.  » lib.  7.  cup.  ^. 

q  Sec.  IQO.  ^  I  Sec.  I^. 
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borough,  in  n^ch  the  tenements  afe  Held  l^  a  i^enl  certain^. 
It  is  indeed  only  a  l^nd-of  town  socage^  as  commoii  sockge,^ 
by  whiclv other  lands  are  holden,  is  usual^  of  a  rural  nature. 
A  boroughyas  we  have  formerly  seen,  ^s  usually  distyiguiahed 
from  other  towns  by  the  right  df  sending  members  to  pa^a* 
ment ;  and,  ^here  the  jrighliof  election  is  by  btirgage  tenure,    , 
that  atone  is  a  proof  of  the  antiquity  of  tke  borough,  l>nure 
in  l)urgagQ  therefore,  or  burgage  tenure,  is  whei*^  houses,  or  . 
lands  which  were  formerly  the  stite  of  houses,  in  an  ancient 
borougH,  are  h^ld  of  some  lord  in  comnxm  socage,  by  a  cer-* 
tdin  established  rent.    And  these  seem  to  have  withstood  the 
ihoiA:  of  the  Norman  encroacHlinentB  principally  c^  account*  ^ 
of  l^eir  ins^ificancy,  ^l#Dh  made  it  not  worth  while  to  com- 
pel them  to  an  altefali«(n  of  tenure ;  as  an  hundred  of  them 
put  together  would*  scarce  have  sunounted  to  a  knight's  fee. 
Besides^' the  owners  of  them,  befng  chiefly  artificers  and  per- 
sons engaged  in  traded  could  not  with  all/  tolerable  propriety  ^ 
be  put  on  such  a  military  'establishment,  a^  the  tenure  in 

chivf^ry  was.     Ancf'  h^e  also  we  have  again  an  in^  . 
[93]     fiance,  where  ft  tenure  1^  confessedly  in  socage,  and         ^ 
t  yet  could  ifot  pqssibly  ever  have  becti  held  by  plough-         ^ 
service ;   since   the  4enants  must  have   beeli   citizens  or   '    •• 
burghersv^the  situation  frequently 'a  walled  town,  the  tene- 
ment a  single  house ;  so  that  none  of  the  ownei^  was  proba- 
bly master  of  a  plough,  o^  was  able  to  use  one,  if  lie  had  it. 
The  free  socage  therefore^  in  which  these  tenements  are 
held,  seems  to  be  plainly  a  rem^yant  of  Saxoa  liberty  ;  which 
may  also  account  for  tlie  great  variety  of  customs,  affecting 
many  of  these  tenements  so  held  in  ancuent  o.urgage :  the  prin- 
cipul  and  most  remartalile  of  which  is  that  called  Borough 
Englishj  so  named  in  contradistinction  as  it  were  to  the  Nor- 
man custoinsy-and  which  istaken  notice  of  by  Clanvil  ^,  und 
by  Littleton  * ;  viz.  Jhat  ^e  youngest^  son,  and  not  the  eldestf 
succeeds  tp  the  burgage  teffement.on  tlie  death  of  his  father.^ 
For  which  Litt[e«lm  y  gives  thist'es^^n  ;  because  the  youngltr  * 

II  litt.  sec.  102, 103.  x  See.  165. 

w  ubi  Mipra.  •         y  Sec.  211. 


totiy  by  reasoaof  his  tender  i|g^,  is  not  so  capable  as  the  reftt  of  his 
brethren  to  Ijelp  hinum;lf. '  Other  aiith^in*  have^ipdeed  gifema 
much  stranger  4*easot^  for  tbi#'ciigtoi£,  as  if  ^erlord  of«he  ite 
ha^  anciently  a  rig^ht  of  conttibiaaige  withfiis  tenant'^  wife  oii  her 
wedding-nigh^ ;  and  that  therefore  the^  ti^einent  d^endfed  libt 
to  the  eldest,  but  the  youngest  ^o^  ;ilho  was  more  tertainly  the 
ofispring  of  the  tenant.    But  I  cannqt  learn  that  cTer  this  cus- 

^  torn  prevailed  in  England,  though  it  certainly^  in  Scotland) 
(under  the  naipe  of  mercheta  ht  marchefoy)  till  ^abolished  by 
Malcolm  III^*  And  perhaps  a  more  rational  <aecount  than 
either  may  be  fetched  (though  at  a  mifficientMistanpe)  from 
the  practice  of  the  Tartars ;  among'whom,  according  to  fiifher 
Duhalde,  (hirTustom  of  descent  to  the  youngest  son  41so  pre- 
vails. That  nation  is  composqijl  totally  of  shepherds  and  herds- 
men^ and  the  elder  sons,  as  soot>  a^  they  are  capable  of  leading 
a  pastoral  life,  migrate  from  their  father'  with  a  certain  allot- 
ment of  cattle ;  and  go  to  seek  a  new  habitation.  The  youngest 
son  therefore,  who  continues  latest  with  the  fcher,  is  naturally 
the  heit  of  his  house,  the  rest  being  already  provided  for. 
And  thus  we  find  that,  amopg  many  other  northern  nations,  it 
Was  the  custom  for  all  the  so^is  but  one  to  migrate 
from  the  Ikther,  which  one  became  his  heir^.  So  ^at  [84] 
possibly  this  custom, '  wherever  it  prevails,  may  be  the 
remnant  of  that  pastoral  state  of  our  British  and  German  ances- 
tors, which  Ceaar  and  Tacitus  describe.  Other  special  cus- 
toms  there  aire  in  different  burgage  tenures ;  as  that,  in  some, 
tKe  wife  shall  be  endowed  of  dif?  her  husband's  tenements  S  and 

«  not  of  the  third  part  only,  as  at  the  common  law  :  and  that,  in 
others,  a  man  might  dispose  of  his  tenements  by  will  ^,  which, 
in-genehil,  was  not  permitted  after  the  conquest  ^  theVeig^ 
of  Henry  the  eighth  ;  though  in  tihe  Saxon  times  it  was  allow- 
able «.  ^A  pregnant  proof  thrft  these  liberties  of  socage  tenure 
were  fragments  of  Saxon  liberty.         '       ' 

z  3  Mod.  Prof.  ^f  rdinquebat.    (Wakisgpi.  Vpodig^m.  Keustr. 

ft  SekL  tit.  of  haa.  2.  1.  47.  Re^.  Mag.  L     c  1.) 
4.  e.  31.  c  Utt.  tec  I6A. 

b  Fitter  ciineto|  filios  adoltot  a  le  pelle-        d  lec.  167. 
bat,  pcieter  uBom  qoem  hacredcA  loi  juris        c  Wrigbt,  172. 
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Thb  nature  of  the  tenure  in  gauMind  affords  us  a  still 
gtroDger  argument.  It  is  universally  known  what  struggles  the 
Kentii|h  men  made  to'pr6ierv«  tlieir  anci^t  liberties,  and  with 
how  much  success  those  struggles  were  attended.  And  as  it 
iiprifkcipaHy  here  thi|t  we  meet  with  the  custom  of  gavelkind^ 
(though  it  was  and  is  to  he  f9>und  in  some  other  parts  of  the 
kingdom  ^,)  we  may  fairly  conclude  that  this  was  a  part  of  those 
liberties;  agreeably  to  Mr.  Selden's  opinion,  th^t  gavelkind  ' 
before  the  Ij^orman  conquest  was  the  general  custom  of  the 
realms.  The.  dis^g^ishing  properties  of  this  tenure,  are  vari- 
ous: sonie  of  the  principal  are  these ;  1 .  The  tenant  is  of  age 
sufficient  to^aliene  his  estate  by  feolTment  at  the  age  of  fifteen  i>. 
2.  The  estate  does  not  escheat  in  case  of  an  attainder  and  exe- 
cution for  felony ;  their  maxim  being,  <<  the  father  to  the  bough, 
^'  the  son  to  the  plough  ^"  3.  In  most  places  he  had  a  power 
of  devising  lands  by  will,  before  the  statute  for  that  purpose 
was  made  K  4.  The  lands  descend,  not  to  the  eldest,  youngest, 
or  any  onp  son  oply,  but  to  all  the  sons  together  ^ ;  which  was 

indeed  anciently  the  most  usual  course  of  descent  all  over 
[85]     England  <",  though  in  particular  places  particular  customs 

prevailed.  These,  among  other  properties,  distinguish- 
ed this  tenure  in  a  most  remarkable  manner :  and  yet  it  is  said 
to  be  only  a  species  of  a  socage  tenure,  modified  by  the  custom 
of  the  country ;  the  lands  besng  holden  by  suit  of  court  and 
fealty,  which  is  a  service  in  its  nature  certain  ".  Wherefore, 
by  a  charter  of  king  John^,  Hubert  arch-bishop  of  Canter- 
bury was  authorized  to  exc/umgtih^  gavelkind  tenures  holden 
of  the  see  of  Canterbury  into  tenures  by  knight's-service ; , 
and  by  statute  31  Hen.  VIII.  c.  3.  for  disgavelling  the  lands 
of  diivers  lords  and  gentlemen  in  the  county  of  Kent,  they  are 

rStat.  33  Hen.  Vin.  c  29,     Kitck  of  h  Lamb.  Penunb.  ^. 

conits,.SOO.  i  Luiihi034. 

g  In  toCo  regno,  ante  dncii  ftdirentani,  '  k  F.  N.  B.  108.  Cro.  Cv.  061. 

frequent  et  witata  fuit :   poitca  caetem  J  litt.  mc  210.  , 

adempta,  ted  privatii  quorundaai  looorum  m  Glamil.  L  7.  c.  s. 

conmecndinibiu  alibi  postea   rDgenninans :  n  Wright,  SU. 

Cantiaiiis  niam  integra  et  intioUta  itnuanit.  o  Spdm.  cW.  vo*  kg*  38S, 
(Analect.  1. 2.  e.  70 
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directed  to  be  descendible  for  the  future  like  other  lands  which 
were  never  holden  by  service  of  socage.  Now  the  immunities 
which  the  tenants  in  gavelkind  enjoyed  were  such,  as  we  can- 
not conceive  should  be  conferred  upon  m^e  ploughmen  and 
peasants :  from  all  which  I  think  it  sufficiently  clear  that  ten- 
ures in  free  socage  are  in  general  of  a  nobler  original  than 
is  assigned  by  Littleton,  and  after  him  by  the  bulk  of  our 
common  lawyers. 

Having  thus  distributed  and  distinguished  the  several  spe- 
cies of  tenure  in  free^ocage,  I  proceed  next  to  shew  that  this 
also  partakes  very  strongly  of  the  feodal  nature.  Which  may 
probably  arise  from  its  ancient  Saxon  original ;  since  (as  was 
before  observed p)  feuds  were  not  unknown  among  the  Sax- 
ons, though  they  did  not  form  a  part  of  their  military  policy, 
nor  were  drawn  out  into  such  arbitrary  consequences  as 
among  the  Normans.  It  seems  therefore  reasonable  to  ima- 
gine, that  socage  tenure  existed  in  much  the  same  state  before 
the  conquest  as  after ;  that  in  Kent  it  was  preserved  with  a 
high  hand,  as  our  histories  inform  us  it  was ;  and  that  the 
rest  of  the  socage  tenures  dispersed  through  England  escaped 
the  general  fate  of  other  property,  partly  out  of  favor  and 
affection  to  their  particular  owners,  and  partly  from  their  own 
insignificancy :  since  I  do  not  apprehend  the  number  of  socage 
tenures  soon  after  the  conquest  to  have  been  very  consider- 
able, nor  their  value  by  any  means  large ;  till  by  successive 
charters  of  enfranchisement  granted  to  the  tenants,  which  are 
particularly  mentioned  by  Britton^,  their  number  and 
value  began  to  swell  so  far,  as  to  make  a  distinct,  and  [86] 
justly  envied,  part  of  our  English  system  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  short  comparison  of  the  incidents 
and  consequences  of  socage  tenure  with  those  of  tenure  in  chi- 
valry ;  remarking  their  agreement  or  difference  as  we  go  along. 

1.  In  the  first  place,  then,  both  were  held  of  superior  lords ; 
^ne  of  the  king,  either  immediately,  or  as  lord  paramount, 

p  pag.  48.  f  c  00. . 

VOL.  II.  14 


86  THE  RIGHTS  900K IL 

and  (in  the  latter  case)  of  a  subject  or  mesne  lord  between 
the  king  and  the  tenant. 

2.  Both  were  subject  to  the  feodal  return,  render,  rent,  or 
service  of  some  sml  or  other,  which  arose  from  a  supposition 
of  an  original  grant  from  the  lord  to  the  tenant.  In  the  mili- 
tary tenure,  or  more  proper  feud,  this  was  from  its  nature 
uncertain ;  in  socage,  which  was  a  feud  of  the  improper  kind, 
it  was  certain,  fixed,  and  determinate,  (though  perhaps 
nothing  more  than  bare  fealty,)  and  so  continues  to  this  day. 

3.  Both  were,  from  their  constitutiqfi,  universally  subject 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenant  >*. 
Which  oath  of  fealty  usually  draws  after  it  suit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
hoiden  at  this  day,  may  and  ought  to  call  upon  his  tenants  to 
take  in  his  court  baron ;  if  it  be  only  for  the  reason  given  by 
Littleton*,  that  if  it  be  neglected,  it  will  by  long  continuance 
of  time  grow  out  of  memory  (as  doubtless  it  frequently  hath 
done)  whether  the  land  be  hoiden  of  the  lord  or  not ;  and  so 
he  may  lose  his  seignory,  and  the  profit  which  may  accrue  to 
him  by  escheats  and  other  contingencies  ^. 

4.  The  tenure  in  socage  was  subject,  of  common  rights 

to  aids  for  knighting  the  son  and  marrying  the  eldest 
[87]     daughter" :  which  were  fixed  by  the  statute  Westm. 

1.  c.  36.  at  20*.  for  every  201,  fier  annum  so  held;  as 
in  knight-service.  These  aids,  as  in  tenure  by  chivalry,  were 
originally  mere  benevolences,  though  afterwards  claimed  as 
matter  of  right ;  but  were  all  abolished  by  the  statute  1 2  Car.  II. 

5.  Relief  is  due  upon  socage  tenure,  as  well  as  upon  ten- 
ure in  chivalry :  but  the  manner  of  taking  it  is  very  differ- 
ent. The  relief  on  a  knight's  fee  was  5/.  or  one  quarter  of 
the  supposed  value  of  the  land ;  but  a  socage  relief  is  one 

r  LitLtec  117. 131.  rcddatur  jiu  domini  et  retnstate  temporis 

■  nee.  130.  obwuretur.   (Corvin.  Jus.  feed.  L  2.  t .  7.) 

1  Eo  maximc  pncstaodum  ot,  ne  dulHum        a  Co.  Litt.  91. 
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year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  same  either  great  or  small  ^ :  and  therefore  firacton*'will 
not  allow  this  to  be  properly  a  relief,  but  guaedam  firaestatio 
loco  relevii  in  recognitionem  domini.  So  too  the  statute  28 
Edw.  I.e.].  declares,  that  a  free  sokeman  shall  give  no  relief y 
but  shall  double  his  rent  after  the  death  of  his  ancestor,  ac- 
cording to  that  which  he  hath  used  to  pay  his  lord,  and  shall 
not  be  grieved  above  measure.  Reliefs  in  knight-service 
were  only  payable,  if  the  heir  at  the  death  of  his  ancestorwas 
of  fall  age :  but  in  socage  they  were  due  even  though  the 
heir  was  under  age,  because  the  lord  has  no  wardship  over 
him  T,  The  statute  of  Charles  II.  reserves  the  reliefs  inci- 
dent to  socage  tenures ;  and  therefore,  wherever  l^ds  in  fee 
simple  are  holden  by  a  rent,  relief  is  still  due  of  common 
right  upon  the  death  of  a  tenant '. 

6.  Primer  seisin  was  incident  to  the  king's  socage  ten- 
ants in  cafiite^  as  well  as  to  those  by  knight-service  *.  But 
tenancy  in  cafiite  as  well  as  primer  seisins  are,  among  the 
other  feodal  burdens,  entirely  abolished  by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage  ;  but  of 
a  nature  very  different  from  that  incident  to  knight-service. 
For  if  the  inheritance  descend  to  an  infiemt  under  fourteen, 
the  wardship  of  him  does  not,  nor  ever  did,  belong  to 

the  lord  of  the  fee  ;  because,  in  this  tenure,  no  mili-  [88] 
tary  or  other  personal  service  being  required,  there 
was  no  occasion  for  the  lord  to  take  the  profits,  in  order  to 
proTide  a  proper  substitute  for  his  infant  tenant :  but  his 
nearest  relation  (to  whom  the  inheritance  cannot  descend) 
shall  be  his  guardian  in  socage,  and  have  the  custody  of  his 
land  and  body  till  he  arrives  at  the  age  of  fourteen.  The  guar- 
dian must  be  such  a  one,  to  whom  the  inheritance  by  no 
possibility  can  descend ;  as  was  fully  explained,  together  with 
the  reasons  for  it,  in  the  former  book  of  these  commentaries^. 
At  fourteen  this  wardship  in  socage  ceases ;  and  the  heir  may 

w  LitU  aec.  1S6.  y  Litt.  tec.  1S7.  a  Co.  LitL  77. 

X  L  2.  c.  37.  sec.  8.  z  3  Lev.  145.  b  VoL  L  p«^e  461. 
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oust  the  guardian,  and  call  him  to  account  for  the  rents  and 
profits  c:  for  at  tljiis  age  the  law  supposes  him  capable  of 
chusing  a  guardian  for  himself.  It  was  in  this  particular,  of 
wardship,  as  also  in  that  of  marriage,  and  in  the  certainty  of 
the  render  or  service,  that  the  socage  tenures  had  so  much 
the  advantage  of  the  military  ones.  But  as  the  wardship 
ceased  at  fourteen,  there  was  this  disadvantage  attending  it: 
that  young  heirs,  being  left  at  so  tender  an  age  to  chuse  their 
own  guardians  till  twenty-one,  might  make  an  improvident 
choice.  Therefore,  when  almost  all  the  lands  in  the  kingdom 
were  turned  into  socage  tenures,  the  same  statute  1 2  Car. 
II.  c.  24.  enacted,  that  it  should  be  in  the  power  of  any  father 
by  will  to  appoint  a  guardian,  till  his  child  should  attain  the 
age  of  twenty -one  (2).  And,  if  no  such  appointment  be 
made,  the  court  of  chancery  will  frequently  interpose,  and 
name  a  guardian,  to  prevent  an  infant  heir  from  improvi- 
dently  exposing  himself  to  ruin. 

8.  Marbiaoe,  or  the  -valor  maritagiij  was  not  in  socage 
tenure  any  perquisite  or  advan6ige  to  the  guardian,  but  rather 
the  reverse.  For,  if  the  guardian  married  his  ward  under 
the  age  of  fourteen,  he  was  bound  to  account  to  the  ward  for 
the  value  of  the  marriage,  even  though  he  took  nothing  for 
it,  unless  he  married  him  to  advantage  <^.  For,  the  law,  in 
favor  of  infants,  is  always  jealous  of  guardians,  and  therefore 
in  this  case  it  made  them  account,  not  only  for  what  they  did^ 

but  also  far  what  they  mighty  receive  on  the  infant's 
[89]     behalf;  lest  by  some  collusion  the  guardian  should 

have  received  the  value,  and  not  brought  it  to  account : 
but,  the  statute  having  destroyed  all  values  of  marriages,  this 
doctrine  of  course  hath  ceased  with  them.  At  fourteen  years 
of  age  the  ward  might  have  disposed  of  himself  in  marriage, 
without  any  consent  of  his  guardian,  till  the  late  act  for  pre- 
venting clandestine  marriages.  These  doctrines  of  wardship 

e  I.itt.  sec.  123.  Co.  litt.  89.  d  Litt.  sec.  123. 
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and  marriage  in  socage  tenure  were  so  diametrically  oppo- 
site to  those  in  knight-service,  and  so  entirely  agree  with  , 
those  parts  of  king  Edward's  laws,  that  were  restored  by 
Henry  the  first's  charter,  as  might  alone  convince  us  that 
socage  was  of  a  higher  original  than  the  Norman  conquest. 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  cafiite  by  socage  tenure,  as  well  as  in 
case  of  tenure  by  knight-service :  for  the  statutes  that  relate 
to  this  point,  and  sir  Eldward  Coke's  comment  on  them  S 
speak  generally  of  all  tenants  in  cafiite^  without  making  any 
distinction  :  but  now  all  fines  for  alienation  are  demolished 
hy  the  statute  of  Charles  the  second. 

10.  Escheats  are  equally  incident  to  tenure  in  socage, as 
they  were  to  tenure  by  knight-service ;  except  only  in  gavel- 
kind lands,  which  are  (as  is  before  mentioned)  subject  to  no 
escheats  for  felony,  though  they  are  to  escheats  for  want  of 
heirs  f. 

Thus  much  for  the  two  grand  species  of  tenure,  under  , 
which  almost  all  the  free  lands  of  the  kingdom  were  holden 
till  the  restoration  in  1660,  when  the  former  was  abolished 
and  sunk  into  the  latter  :  so  that  lands  of  both  sorts  are  now 
holden  by  the  one  universal  tenure  of  free  and  common  socage. 

The  other  grand  division  of  tenure,  mentioned  by  Bracton 
as  cited  in  the  preceding  chapter,  is  that  oivillefiag'e^  as  con- 
tradistinguished from  liberum  tenementum^  or  frank  tenure. 
And  this  (we  may  remember)  he  subdivides  into  two  classes, 
pure  and  ftrivileged  villenage  :  from  whence  have  arisen  two 
other  species  of  our  modem  tenures. 

III.  From  the  tenure  of  pure  villenage  have  sprung  [90] 
our  present  ro/^yAo/(/ tenures,  or  tenure  by  copy  of  court 
roll  at  the  will  of  the  lord  :  in  order  to  obtain  a  clear  idea  of 
which,  it  will  be  previously  necessary  to  take  a  short  view  of 
the  original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  consti- 
tution, though  perhaps  differing  a  little,  in  some  immatierial 

e  1  Inst.  43.    2  Imt.  05, 06, 67.  f  Wright,  2l6. 
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circumstances^  from  those  that  exist  at  this  days :  just  as  we 
observed  of  feuds,  that  they  were  partly  known  to  our  ances«> 
tors,  even  before  the  Norman  conquest.  A  manor,  manerittm^ 
a  manendoy  because  the  usual  residence  of  the  owner,  seems 
to  have  been  a  district  of  ground,  held  by  lords  or  great  per- 
sonages ;  who  kept  in  their  own  hands  so  much  land  as  was 
necessary  for  the  use  of  their  families,  which  were  called 
terrac  dominicalesy  or  demesne  lands ;  being  occupied  by  the 
lord,  or  dominus  maneriij  and  his  servants.  The  other,  or 
tenemental^  lands  they  distributed  among  their  tenants :  which 
from  the  different  modes  of  tenure  were  distinguished  by  two 
different  names.  First,  book^land^  or  charter-land,  which  was 
held  by  deed  under  certain  rents  and  free-services,  and  in 
effect  differed  nothing  from  free  socage  lands  ^  :  and  from 
hence  have  arisen  most  of  the  freehold  tenants  who  hold  of 
particular  manors,  and  owe  suit  and  service  to  the  same. 
The  other  species  was  called  folk4and^  which  was  held  by 
no  assurance  in  writing,  but  distributed  among  the  common 
folk  or  people  at  the  pleasure  of  the  lord,  and  resumed  at 
his  discretion ;  being  indeed  land  held  in  villenage,  which 
we  shall  presently  describe  more  at  large.  The  residue  of 
the  manor  being  uncultivated,  was  termed  the  lord's  waste, 
and  served  for  public  roads,  and  for  Common  of  pasture  to 
the  lord  and  his  tenants.  Manors  were  formerly  called 
baronies,  as  they  still  are  lordships :  and  each  lord  or  baron 
was  empowered  to  hold  a  domestic  court,  called  the  court- 
baron,  for  redressing  misdemesnors  and  nuisances  within  the 
manor,  and  for  settling  disputes  of  property  among  the  ten- 
ants. This  court  is  an  inseparable  ingredient  of  every 
manor ;  and  if  the  number  of  suitors  should  so  fail  as 
[9 1  j  not  to  leave  sufficient  to  make  a  jury  or  homage,  that 
is,  two  tenants  at  the  least,  the  manor  itself  is  lost. 
In  the  early  times  of  our  legal  constitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
""the  crown,  granted  out  frequently  smaller  manors  to  infe- 

ff  Co.  Cop.  sec.  ?.  ind  10.  li  Co.  Cop.  kc  3. 
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rior  persons  tp  be  holden  of  themselves ;  which  do  therefore 
now  continue  to  be  held  under  a  superior  lord,  who  is  called 
in  such  cases  the  lord  paramount  over  all  these  manors :  and 
his  seignory  is  frequently  termed  an  honor,  not  a  manor,  espe- 
cially if  it  hath  belonged  to  an  ancient  feodai  baron,  or  hatli 
been  at  any  time  in  the  hands  of  the  crown.  In  imitation 
whereof,  these  inferior  lords  began  to  carve  out  and  grant  to 
others  still  more  minute  ei»tates,  to  be  held  as  of  themselvesy 
and  were  so  proceeding  downwards  in  iixfinitum  ;  till  the  supe- 
rior lords  observed,  that  by  this  method  of  subinfeudation 
they  lost  all  their  feodai  profits  of  wardships,  marriages,  and 
escheats,  which  fell  into  the  hands  of  these  mesne  or  middle 
lords,  who  were  the  immediate  superiors  of  the  terrc'tenaiu^ 
or  him  who  occupied  the  land :  and  also  that  the  mesne  lords 
themselves  were  so  impoverished  thereby,  that  they  were  dis- 
abled from  performing  their  services  to  their  own  superiors. 
This  occasioned,  first,  tliat  provision  in  the  thirty-second 
chapter  of  magna  carioj  9  Hen.  III.  (which  is  not  to  be 
found  in  the  first  charter  granted  by  that  prince,  nor  in  the 
great  charter  of  king  John  ^)  that  no  man  should  either  give 
or  sell  his  land,  without  reserving  sufficient  to  answer  the 
demand  of  his  lord ;  and,  afterwards  the  statute  of  Westm. 
3.  or  quia  emfitorea^  18  £dw.  I.  c.  1.  which  directs,  that,  upon 
all  sales  or  feoffments  of  land,  the  feoffee  shall  hold  the  same, 
not  of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee, 
of  whom  such  feoffor  himself  held  it.  But  these  provisions, 
not  extending  to  the  king's  own  tenants  in  cafiite^  the  like 
law  concerning  them  is  declared  by  the  statutes  of  fireroga- 
tiva  regis^  \7  Edw.  II.  c.  6.  and  of  34  Edw.  III.  c.  15.  by 
which  last  all  subinfeudations,  previous  to  the  reign  of 
king  Edward  I,  were  confirmed:  but  all  subsequent  [9 2 J 
to  that  period  were  left  open  to  the  king's  prerogative. 
And  from  hence  it  is  clear,  that  all  manors  existing  at  this 
day,  must  have  existed  as  early  as  king  Edward  the  first :  for 
it  is  essential  to  a  manor,  that  there  be  tenants  who  hold  of 
the  lord ;  and,  by  the  operation  of  these  statutes,  no  tenant  in 

I  See  tbc  Oxford  editions  of  tl^e  ckartctx 
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cafiite  since  the  accession  of  that  prince,  and  no  tenant  of  a 
common  lord  since  the  statute  of  quia  emjitoresj  could  create 
any  new  tenants  to  hold  of  himself. 

Now  with  regard  to  the  folk-land,  or  estates  held  in  yil- 
lenage,  this  was  a  species  of  tenure  neither  strictly  feodal, 
Norman,  or  Saxon ;  but  mixed  and  compounded  of  them  all  ^ : 
and  which  also,  on  account  of  the  heriots  that  usually  attend 
it,  may  seem  to  have  somewhat  Danish  in  its  composition. 
Under  the  Saxon  government  there  were,  as  sir  William 
Temple  speaks  ^  a  sort  of  people  in  a  condition  of  downright 
servitude,  used  and  employed  in  the  most  servile  works,  and 
belonging,  both  they,  their  children,  and  eiFects,  to  the  lord 
of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it.  These 
seem  to  have  been  those  who  held  what  was  called  the  folk- 
land,  from  which  they  were  removable  at  the  lord's  pleasure. 
On  the  arrival  of  the  Normans  here,  it  seems  not  improbable, 
that  they  who  were  strangers  to  any  other  than  a  feodal 
state,  might  give  some  sparks  of  enfi*anchisement  to  such 
Wretched  persons,  as  fell  to  their  share,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty ;  which  conferred  a  right 
of  protection,  and  raised  the  tenant  to  a  kind  of  estate  supe- 
rior to  downright  slavery,  but  inferior  to  every  other  condi- 
tion"*. This  they  called  villenage,  and  the  tenants  villeins, 
either  from  the  word  viiisy  or  else,  as  sir  Edward  Coke  tells 
us",  a  villa;  because  they  lived  chiefly  in  villages,  and  were 
employed  in  rustic  works  of  the  most  sordid  kind :  resembling 
the'Spartan  helotes^  to  whom  alone  the  culture  of  the  lands  was 
consigned ;  their  rugged  masters,  like  our  northern  ancestors, 
esteeming  war  the  only  honorable  employment  of  man- 
kind. 
[93]  These  villeins,  belonging  principally  to  lords  of 
manors,  were  either  villeins  regardant^  that  is,  annexed 
to  the  manor  or  land :  or  else  they  were  in  groasj  or  at 
large,  that  is,  annexed  to  the  person  of  the  lord,  and  trans- 
fcrrable  by  deed  from  one  owner  to  another^.     They  could 

k  Wright,  215.  m  Wright,  217.  o  LHt.  sec  181. 

I  Introd.  Hitt.  Engl.  59;  n  1  fast  116. 
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not  leave  their  lord  without  his  permission ;  but  if  they  rati 
away,  or  were  purloined  from  him,  might  be  claimed  and 
recovered  by  action,  like  beasts  or  other  chattels.  They 
held  indeed  small  portions  of  land  by  way  of  sustaining  them- 
selves and  fiuniUes ;  but  it  was  at  the  mere  will  of  the  lord, 
who  might  dispossess  them  whenever  he  pleased ;  and  it  was 
upon  villein  services,  that  is,  to  carry  out  dung,  to  hedge  and 
ditch  the  lord's  demesnes,  and  any  other  the  meanest  offices  p  : 
and  their  services  were  not  only  base,  but  uncertain  both  as 
to  their  time  and  quantity  9.  A  villein,  in  short,  was  in  much 
the  same  state  with  us,  as  lord  Molesworth  ^  describes  to  be 
|hatofthe  boors  in  Denmark,  and  which  Stiemhook*  attri- 
butes also  to  the  traaU  or  slaves  in  Sweden ;  which  confirms 
the  probability  of  their  being  in  some  degree  monuments  of 
the  Danish  tyranny.  A  villein  could  acquire  no  property 
either  in  lands  or  goods:  but,  if  he  purchased  either,  the 
lord  might  enter  upon  them,  oust  the  villein,  and  seise  them 
to  his  own  use,  unless  he  contrived  to  dispose  of  them  again 
before  the  lord  had  seised  them ;  for  the  lord  had  then  lost 
his  opportunity  *. 

In  many  places  diso  a  fine  was  payable  to  the  lord,  if  the 
villein  presumed  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord^:  and,  by  the  common  law,  the  lord 
might  also  bring  an  action  against  the  husband  for  damages 
in  thus  purlohing  hb  property  ^.    For  the  children  of  viU 

p  Litt  lee.  173.  r  c.  8. 

^  nie  qui  toiet  in  TlOcnagio  Ikeiet  qiii«-  s  dtjure  Sueonum.  1. 3.  c  4. 

quid  rifneeeptumftwiit,  nee  tdie  debet  lero  '  t  Litt.  tee.  177. 
quid  fiMcre  debet  ba  erutino,  et'iemper  tene-  u  Co.  litt.  140. 

faitnradiMerta.  (Bi»eum,L4.tr.  l.c.38.}(3)  w  litt.  wc.  SOS. 


(3)  This  is  an  eloquent  description  of  slavery.  Villeins  were  not 
protec^d  by  magna  charta  ;  nuUui  liber  homo  capiatur  vel  impritonetur, 
lie.  was  cautiously  expressed  to  exclude  the  poor  villein ;  for  as  lord 
Coke  tells  us,  the  lord  may  beat  his  villein,  and  if  it  be  without  cause^ 
he  cannot  have  any  remedy.  What  a  degraded  condition  for  a  being 
endued  with  reason ! 
VOL.  II.  15 
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leins  were  also  in  the  same  state  of  bondage  with  their  parents  ^ 
whence  they  were  called  in  Latin,  natrvij  which  gasre 
[$4}  rise  to  tlie  female  appellation  of  a  villeui,  who  was 
called  a  neife^.  In  case  of  a  marriage  between  a  free- 
mail  and  a  neife,  or  a  villein  and  a  freewoman,  the  issue  fol- 
lowed the  condition  of  the  father,  being  free  if  he  was  fr^e, 
and  villein  if  he  was  villein ;  contrary  to  the  maxim  of  the 
civil  law,  that  partus  aeqtdtur  ventrem.  But  no  bastard  could 
be  bom  a  villein,  because  by  another  maxim  of  our  law  he  i» 
ntUUtt9  JHiu9 :  and  as  he  can  gain  nothing  by  inheritance,  it 
were  hard  that  he  should  loae  his  natural  freedom  by  itx.  The 
law  however  protected  the  persons  of  viUeins,  as  the  king's 
subjects,  against  atrocious  injuries  of  the  lord:  for  he  might 
not  kill,  or  maim  his  villein  »  ;  though  he  might  beat  him 
with  impunity,  since  the  villein  had  no  action  or  remedy  at 
law  against  his  lord,  but  in  case  of  the  murder  of  his  ancea^ 
tor,  or  the  maim  of  his  own  person.  Neifes  indeed  had  also 
an  appeal  of  rape,  in  case  the  lord  violated  them  by  force*. 
Villeins  might  be  enfranchised  by  manumission,  which  is 
either  express  or  implied :  express ;  as  where  a  man  granted 
to  the  villein  a  deed  of  manumission^ :  impHed ;  as  where  a 
man  bound  himself  in  a  bond  to  his  villein  for  a  sum  of 
money,  granted  him  an  annuity  by  deed,  or  gave  him  an  estate 
in  fee,  for  life  or  years  <^ ;  for  this  was  dealing  with  his  idllein 
on  the  footing  of  a  freeman,  it  was  in  some  #f  the  instances 
giving  him  an  action  against  his  lord,  and  in  others  vesting 
in  him  an  ownership  entirely  inconsistent  with  his  former 
state  of  bondage.  So  also  if  the  lord  brought  an  action 
against  his  villein,  this  enfranchised  him  ^ ;  for,  as  the  lord 
might  have  a  short  remedy  against  his  villein,  by  seising  his 
goods,  (which  was  more  than  equivalent  to  any  damages  he 
could  recover,)  the  law,  which  is  always  ready  to  catch  at 
any  tiling  in  favor  of  liberty,  presumed  that  by  bringing 

r  Litt.  sec,  187.  b  Ibid.  sec.  7M, 

y  Ibid.  Mc  187, 189.  e  Sec  304, 5, 6. 

z  Ibid.  see.  189.  IV4.  d  See.  308. 
a  Ibid.  nee.  190. 


CHAP.  6.  OF  THINGS.  M 

this  action  he  meant  to  act  his  villein  on  the  same  footing  wkh 
IdmseU^  and  therefore  held  it  an  implied  manumission. 
Botf  in  case  the  lord  indicted  him  for  felony,  it  was    [95] 
odierwiae ;  for  the  lord  could  not  inflict  a  capital  punish* 
ment  on  his  villein,  without  calling  in  the  assistance  of  the 
law* 

ViLLXiirs,  hf  ^lese  and  many  other  means,  in  process  of 
time  gained  omsidevable  ground  on  their  lords;  and  in  pard- 
dilar  strengthened  the  tenure  of  their  estates  to  that  degree, 
that  they  cameto  have  in  them  an  interest  in  many  places  full 
as  good,  in  othersiietterthan  their  lords.  For  the  good-nature 
and  benevolence  of  many  lords  of  manors  having,  time  out  of 
mind,  permitted  their  villeins  and  their  children  to  enjoy  their 
possessions  without  interruption,  in  a  regular  course  of  descent, 
the  common  law^  of  which  custom  is  the  life,  now  gave  them 
tide  to  prescribe  against  their  lords ;  and,  on  performance  of  the 
same  services,  to  hxM  their  lands,  in  spight  of  any  determina- 
timi  of  die  lord's  will.  For,  though  in  general  they  are  still 
aaid  to  hold  their  estates  at  the  will  of  the  lord,  yet  it  is  such  a 
will  as  is  agreeable  to  the  custom  of  the  manor ;  which  customs 
are  preserved  and  evidenced  by  the  rolls  of  the  several  courts 
baron  in  which  they  are  entered,  or  kept  on  foot  Dy  the  constant 
immemorial  usage  of  the  several  manors  in  which  the  lands  lie. 
And,  aJ  such  tenants*  had  nothing  to  shew  for  their  estates  but 
these  customs,  and  admbsions  in  pursuance  of  them,  entered  on 
those  rolls,  or  the  copies  of  such  entries  .wimessed  by  the  stew* 
ard,  they  now  began  to  be  called  tenanu  by  cofiy  of  court  roU^ 
and  their  tenure  itself  a  cofiyhold  «. 

Thvs  copyhold  tenures,  as  sir  Edward  Coke  observes  f, 
although  very  meanly  descended,  yet  come  of  an  ancient  house; 
for,  from  what  has  been  premised,  it  appears,  that  copyholders 
are  in  truth  no  other  but  villeins,  who,  by  a  long  series  of  imme- 
morial encroachments  on  the  lord,  have  at  last  established  a 
customary  right  to  those  estates,  which  before  were  held  abso* 

«  p.  N.  B.  12.  f  Cop.  SCC.32. 
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lutely  at  the  lord's  will  (4).    Which  afifords  a  very  substantial 
reason  for  the  great  variety  of  customs  that  prevail  in  different 
manors  with  regard  both  to  the  descent  of  the  estates,  and  the 
privileges  belonging  to  the  tenants.    And  these  encroachments 
g^w  to  be  so  universal,  that  when  tenure  in  viUenage  was  vir« 
tually  abolished  (though  copyholds  were  reserved)  by  the  statute 
of  Charles  II,  there  was  hardly  a  pure  villein  left  in  the  nation. 
For  sir  Thomas  Smith  s  testifies,  tliat  in  all  his  time  (and  he 
was  secretary  to  Edward  VI.}  he  never  knew  any  villein  in  jgross 
throughout  the  realm ;  and  the  few  villeins  regardant  that  were 
then  remaining  were  such  only  as  had  bdonged  to  bishops, 
monasteries,  or  other  ecclesiastical  corporations,  in  the  prece- 
ding times  of  popery.    For  he  tells  us,  that  ^  the  hdy  fathers, 
^  monks,  and  friars,  had  in  their  confessions,  and  especially  in 
"  their  extreme  and  deadly  sickness,  convinced  the  laity  how 
^dangerous  a  practice  it  was,  for  one  christian  man  to  hold 
<^  another  in  bondage  :  so  that  temporal  men  by  little  and  little, 
K  by  reason  of  that  terror  in  their  consciences,  were  glad  to 
^  manumit  all  their  villeins.    But  the  said  holy  fathers,  with 

g  Commonwealth,  h.  3.  r.  10. 


»» 


(4)  Lord  Loughborough  is  inclined  to  question  this  origin  of  copy- 
holds. "  I  cannot  help  doubting  (observes  that  learned  Lord^  whether 
**  this  deduction  is  not  founded  in  mistake.  The  circumstance  which 
**  first  led  me  to  entertain  the  doubt  is,  that  in  those  parts  of  Germany 
from  whence  the  Saxons  migrated  into  England,  there  exhu,  at  this 
day^  m  species  of  tenure  exactly  the  same  with  our  copyhold  estates  { 
"  and  there  exists  likewise,  at  tkU  day,  a  complete  state  of  ^Menage, - 
**  io  that  both  stand  together,  and  are  not  one  tenure  growing  out  of 
"  another,  and  by  degrees  assuming  its  place,  he,  &c.  What  I  have 
*'  stated  I  found  in  a  very  accurate  treatise  of  German  law  by  Sel- 
«« chow,  one  of  the  professors  of  the  university  of  Gottingen,  entitled, 
"  Elemtnta  yurU  privati  Germanici.  This  seems  sufficient  to  negative 
**  the  ide  a,  that  copyholders  sprang  out  of  villeins.  In  England,  villen- 
**  age  has  ceased,  and  copyholds  remain ;  but  here,  as  in  other  countries* 
« they  both  prevailed  at  the  same  time."    Doug,  69& 
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^  the  abbots  and  priors,  did  not  in  like  sort  by  theirs ;  for 
<<  they  also  had  a  scruple  in  conscience  to  impoyerish  and 
<<  despoil  the  church  so  much,  as  to  manumit  such  as  were 
^*  Ixmd  to  their  churches,  or  to  the  manors  which  the  church 
<<  had  gotten;  and  so  kept  their  villeins  still  (5)."  By  these 
several  means  the  generality  of  villeins  in  the  kingdom  have 
IcHdg  ago  sprouted  up  into  copyholders:  their  persons  being 
enfranchised  by  manumission  or  long  acquiescence ;  but  their 
estates,  in  strictness,  remaining  subject  to  the  same  servile 
conditions  and  ftnieitures  as  before  ;  though,  in  general^  the 
villein  services  arc  usually  commuted  for  a  small  pecuniary 
quitj^nt^. 

As  a  fiuther  consequence  of  what  has  been  premised,  [97] 
we  may  collect  these  two  main  principles,  which  are 
held^  to  be  the  supporters  of  the  copyhold  tenure,  and  without 
which  it  cannot  exist:  1.  That  the  lands  be  parcel  of,  and 
situate  within  that  manor,  under  which  it  is  held.  2.  That 
they  have  b^en  demisedy  or  demisable,  by  copy  of  cdurt  roll 
Immemorially.  For  immemorial  custom  is  the  life  of  all 
tenures  by  copy ;  so  that  no  new  copyhold  can,  strictly  speak- 
ing, be  granted  at  this  day. 

In  some  manors,  where  the  custom  hath  been  to  permit 
the  heir  to  succeed  the  ancestor  in  his  tenure,  the  estates  are 
styled  copyholds  of  inheritance ;  in  others,  where  the  lords 
have  been  more  vigilant  to  maintain  their  rights,  they  remain 
copyholds  for  life  only ;  for  the  custom  of  the  manor  has  in 
both  cases  so  fjeir  superseded  the  will  of  the  lord,  that,  provided 

h  In  Mnne  nuuion  the  copyliolden  were  Comm.  Mid.)  As  in  the  kmgdmn  of  Whidal% 

bonnd  to  peifoim  the  most  servile  oflkesf  as  on  the  skve  coast  of  AlViea,  the  people  are 

to  hedge  and  ditch  the  lord's  grounds,  to  lop  hound  to  cut  and  cany  in  the  Ung^eomfhmi 

his  trees, and  reap  his  com, and  the  like;  the  off  his  demesne  lands,  and  are  attended  by 

lord  osnally  finding  them  meat  and  drink,  mnsiedaringaUthetimeaftheirbhor.  (Hod. 

and  sometimes  (as  is  still  the  use  fai  the  high*  UO.  Hirt.  xtL  ^9.) 

lands  of  Scotland)  a  minstrd  or  piper  for  i  Co.  Litt.  58. 
their  dirersion.    (Rot.  Miner,  de  Edgware 


(5)  The  last  claim  of  villenage,  which  we  find  recorded  in  our  courts^ 
was  in  the  15th  of  Ja.  1.  Noy,  27.    11  Marg.  St.  Tr.  342. 
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the  services  be  performed  or  stipulated  for  by  feaitfy  he  can- 
not}  in  the  first  instance^  refuse  to  admit  the  heir  of  his  tenant 
upon  liis  death ;  nory  in  the  secondy  can  he  remove  his  pre- 
sent tenant  so  long  as  he  lives,  though  he  holds  nominally 
by  the  precarious  tenure  of  his  lord's  will. 

Thk  fruits  and  appendages  of  a  copyhold  tenure,  that  it 
hath  in  common  with  free  tenures,  are  fealty,  services,  (as 
well  in  rents  as  otherwise,)  reliefs,  and  escheats.  The  two 
latter  belong  only  to  copyholds  of  inheritance ;  the  former  to 
those  for  life  also.  But,  besides  these,  copyholds  have  also 
heriots,  wardship,  and  fines.  Heriots,  which  I  think  are 
agreed  to  be  a  Danish  custom,  and  of  which  we  shall  say 
more  hereafter  >^,  are  a  render  of  the  best  beast  or  other  good 
(as  the  custom  may  be)  to  the  lord  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure ;  there  being  originally 
less  hardship  in  it,  when  all  the  goods  and  chattels  belonged 
to  the  lord,  and  he  might  have  seised  them  even  in  the  villeih's 
lifetime.     These  are  incident  to  both  species  of  copyhold ; 

but  wardship  and  fines  to  those  of  inheritance  only. 
{[98]     Wardship,  in  copyhold  estates,  partakes  both  of  that 

in  chivalry  and  that  in  socage.  Like  that  in  chivalry, 
the  lord  is  the. legal  guardian;  who  usually  assigns. some 
relation  of  the  infant  tenant  to  act  in  his  stead:  and  he, 
like  guardian  in  socage,  is  accountable  to  his  ward  for  the 
profits.  Of  fines,  some  are  in  the  nature  of  primer  seisins, 
due  on  the  death  of  each  tenant,  others  are  mere  fines  for 
alienation  of  the  lands ;  in  some  manors  only  one  of  these 
sorts  can  be  demanded,  in  some  both,  and  in  others  neither. 
They  are  sometimes  arbitrary  and  at  the  will  of  the  lord, 
sometimes  fixed  by  custom :  but,  even  when  arbitrary, 
the  courts  of  law,  in  favor  of  the  liberty  of  copyholds,  have 
tied  them  down  to  be  reaaonabU  in  their  extent;  other- 
wise they  might  amount  to  a  disherison  of  the  estate.  No 
fine  therefore  is  allowed  to  be  taken  .upon  descents  imd  aliena- 
tions (unless  in  particular  circumstances)  of  more  than  two 

k  See  ch.  38. 
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years  improved  value  of  the  estate  ^  (6).  From  this  instance 
we  may  judge  of  the  favorable  disposition  that  the  law  of  Eng* 
land  (which  is  a  law  of  liberty)  hath  always  shewn  to  this  spe* 
cles  of'  tenants ;  by  removing,  as  &r  as  possible,  every  real 
badge  of  slavery  from  them,  however  some  nominal  Ones  may 
continne.  It  suffered  custom  very  early  to  get  the  better  of  the 
express  terms  upon  which  they  held  their  lands ;  by  declaring, 
that  tiie  will  of  ^e  lord  was  to  be  interpreted  by  the  custom  of 
the  manor :  and,  where  no  custom  has  been  suffered  to  grow 
up  to  dieprejudice  of  the  lord,  as  in  this  case  of  arbitrary  fines, 
the  law  itself  interposes  with  an  equitable  moderation,  and  will 
mot  suffer  the  lord  to  extend  his  power  so  &r,  as  to  disinherit 
the  tenant. ' 

Tbxjs  much  for  the  ancient  tenure  otfture  villenage,  and  the 
modem  one  of  eofnfhoU  ai  the  wiU  qfthc  lord^  which  is  lineally 
descended  from  it. 

IV.  Thbes  is  yet  a  fourth  species  of  tenure,  described  by 
Bisacton  under  the  name  sometimes  affirivileged  villenage,  and 
sometimes  oi  vUkni'^ocage.  This,  he  tells  usS  u  such  as  has 
been  held  of  the  Ipngs  of  England  from  the  conquest 
downwards ;  that  the  tenants  herein,  ^^  viiUtna  Juciunt  [99] 
*^  vrvUiai  9ed  certa  et  determmata  ;*'  that  they  cannot 
i^ene  or  transfer  their  tenements  by  grant  or  feoffment,  any 
more  than  pure  villeins  can :  but  must  surrender  them  to  the 
lord  or  his  steward,  to  be  again  granted  out  and  held  in  viilen- 
age.  And  from  these  circumstances  we  may  collect,  that  what 
he  here  describes  is  no  other  than  an  exalted  species  of  copy- 

k  3  Ch.  Rep.  134.  i  L  4.  tr.  1.  c  S8. 


(6)  It  is  now  established  as  an  universal  rule,  that,  where  the  fine 
upon  the  descent  or  alienation  of  a  copyhold  is  arbitrary,  it  cannot  be 
more  than  two  years  improved  value.  In  ascertaining  the  yearly  value, 
th^  quit^rents  must  be  deducted,  but  not  the  land-tax.    Doug.  697. 

The  fine  mty  be  recovered  by  the  lord  in  an  action  of  assumpsit.  lb. 
But  he  hM  no  right  to  it  till  the  admittance  of  the  tenant.  "2  T.  If. 
464. 
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hold,  subsisting  at  this  day,  viz.  the  tenure  in  antient  dememe  ; 
to  which,  as  partaking  of  the  baseness  of  villenage  in  the  nature 
of  its  services,  and  the  freedom  of  socage  in  their  certainty,  he 
has  therefore  given  a  name  compounded  out  of  both,  and  calls 
it  vilianum  socagium, 

'  Ancient  demesne  consists  of  those  lands  or  manors,  whichi 
though  now  perhaps  granted  out  to  private  subjects,  were 
actually  in  the  hands  of  the  crown  in  the  time  of  Edward  the 
confessor,  or  William  the  conqueror ;  and  so  appear  to  have 
been  by  the  great  survey  in  the  exchequer  called  domesday- 
book».  The  tenants  of  these  lands,  under  the  crown,  were  not 
all  of  the  same  oi*der  or  degree.  Some  of  them,  as  Brittoii» 
testifies  p,  continued  for  a  long  time  pure  and  absolute  villeins, 
depoident  on  the  will  of  the  lord :  and  those  who  have  succeeded 
them  in  their  tenures  now  differ  from  common  copyholders  in 
only  a  few  points  °,  Others  were  in  great  measure  enfranchise 
ed  by  the  royal  favor :  being  only  bound  in  respect  of  their  lands 
to  perform  some  of  the  better  sort  of  villein  services,  but  those 
determinate  and  certain ;  as,  to  plo^gh  the  king's  land  for  so 
many  days,  to  supply  his  court  with  such  a  quantity  of  provi- 
sions, or  other  stated  services ;  all  of  which  are  now  changed 
into  pecuniary  rents :  and  in  consideration  hereof  th^  had  many 
immunities  ^and  privileges  granted  to  themP;  as,  to  try  the 
right  of  their  property  in  a  peculiar  court  of  their  own,  called 
a  court  of  ancient  demesne,  by  a  peculiar  process,  denominated 
a  writ  of  right  closed  (7) ;  not  to  pay  toll  or  taxes  ;  not  to  con- 
tribute to  the  e3^)enses  of  knights  of  the  shire  ;  not  to  be  put 
on  juries ;  and  the  like^. 


m  F.  N.  B.  14.  U. 

p  4  Inst.  19^. 

n  C.60. 

q  F.N.B.  11. 

0  F.  N.  B.  328. 

r  Ibid.  14. 

(7)  In  an  action  of  ejectment,  it  may  be  pleaded  in  abatement,  that 
the  lands  are  part  of  a  manor  which  is  held  in  ancient  demesne ;  but 
such  a  plea  must  be  sworn  to,  and  is  not  favored.    2  JSvrr.  104#. 
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These  tenants  therefore,  though  their /entire  be  absolutely 
copyhold,  yet  have  an  iniereat  eqaivalent  to  a  freehold :  fbr, 
notwithstanding  their  services  were  of  a  base  and  villenous 
oi?ginal*9  yet  the  tenants  were  esteemed  in  all  other  respects 
to  be  highly  privileged  villeins ;  and  especially  for  that  thei^ 
services  were  fixed  and  determinate)  and  thait  they  could  not 
be  compelled  (like  pure  villeins)  to  relinquish  these  tent* 
iaents  at  the  lord's  wiH,  or  to  hold  them  against  their  own: 
^  ei  ideoj  says  Bracton,  dicuntur  Uberi*^  Britton  also>  froitt 
such  their  freedom,  calls  them  absolutely  Bokemang^  and  theii^ 
tenure  «oA*emaftrf>«  /  which  he  describes'  to  be  ^Hands  and 
^  tenements,  which  are  not  held  by  knight-service,  nor  by 
^  graitd  serjeanty,  nor  by  petit,  but  by  simple  services,  being,* 
^  as  it  were,  lands  enfranchised  by  the  king  or  his  predeces- 
*<  sors  from  their  ancient  demesne."  And  the  same  name 
^  also  given  them  in  Fleta^.  Hence  Pitzherbert  observes  ^^ 
tSiat  no  lands  are  ancient  demesne,  but  lands  holden  in  socage ; 
that  is,  not  in  free  and  common  socage,  but  in  this  amphibi- 
ous subordinate  class  of  villein-socag^.  And  it  is  possible, 
that  as  tMs  species  of  socage  tenure  is  plainly  founded  upon 
pf^jid  services,  or  services  of  the  plough,  it  may  have  given 
cause  to  imagine  that  all  socage  tenures  arose  from  the  same 
original ;  for  want  of  distinguishing,  with  Bracton,  between 
free-socage  or  socage  of  frank-tenure,  and  villein-socage  or 
socage  of  ancient  demesne. 

Lands  holden  by  this  tenure  are  therefore  a  species  of 
copyhold,  and  as  such  preserved  and  exempted  from  the 
operation  of  the  statute  of  Charles  II.  Yet  they  differ  fron> 
common  copyholds,  principally  in  the  privileges  before- 
mentioned :  as  also  they  differ  from  freeholders  by  one  espe^ 
cial  mark  and  tincture  of  villenage,  noted  by  Bracton  and 
remaining  to  this  day ;  viz.  that  they  cannot  be  conveyed 
from  man  to  man  by  the  general  common  law  conveyances 
of  feoffment)  a»d  the  rest ;  but  must  pass  by  surrender  to  the 
lord  or  his  steward,  in  the  manner  of  common  copyholds : 

•  Gill».  Hist,  of  exch.  16.  and  30.  t  c  C6.  ,  u  U  1.  c. ». .  w  N.  B.  tS^ 

VOL.  II.  16 
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yet  mth  this  distinction  >»  that,  in  the  surreinder  of  these 
lands  in  ancient  demesne,  it  is  not  used  to  say  <^  to  hold  a< 
*^  the  will  qf  the  lord'^  in  their  copies,  but  only,  ^^  to  hold 
<(  according  to  the  custom  qf  the  manor** 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenures,  both 
ancient  and  modem,  in  which  we  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  whole  it  appears,  Ihaty 
whatever  changes  and  alterations  these  tenures  have  in  pro- 
cess of  time  undergone,  from  the  Sax<»k  xra  to  the  \%  Car. 
II.  all  lay  tenures  are  now  in  effect  reduced  to  two  species  ^ 
free  tenure  in  common  socage,  and  ba^e  tenure  by  copy  of 
court  roll. 

I  MBNTIOKBD  lay  touures  only ;  because  there  is  stUi 
behind  one  other  species  of  tenure,  reserved  by  the  stalutoi 
of  Charles  II,  which  is  of  a  apiritual  nature,  and  caUed  the 
tenure  in  frankalmoign. 

V.  Tenure  in  frankalmoign^  in  libera  eleemogyna^  or  fiee 
alms,  is  that,  whereby  a  religious  corporation,  aggregate  or 
sole,  iioldeth  lands  of  the  dcmor  to  them  and  their  successcn^ 
for  eyerr.  The  service  which  they  were  bound  to  render  for 
these  lands  was  not  certainly  defined :  but  only  in  general  ta 
pray  for  the  souls  of  the  donor  and  his  heirs,  dead  or  alive  ; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  services  but  thi$  ',)  because  this  divine  service  was  of  a 
higher  and  more  exalted  nature  >.  This  is  the  tenure,  bjp 
which  almost  all  the  ancient  monasteries  and  religious  houses 
held  their  lands  ;  and  by  which  the  parochial  clergy,  and  very 
many  ecclesiastical  and  eleemosynary  foundations,  hold  them 
at  this  day  ** ;  the  nature  of  the  service  being  upon  the  refor- 
mation altered,  and  made  conformable  to  the  purer  doctrines 
of  the  church  of  England.     It  was  an  old  Saxon  tenure  ;  and 

X  Kitchen  on  courM.  194.  *  IbkL  135. 

jr  litt.  ccc  133.  h  Bnetoift.  1. 4.  ir.  1.  c  38.  see.  n 
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continued  under  the  Norman  revolution,  through  the  great 
respect  that  was  shewn  to  religion  and  religious  men  in 
ancient  times.  Which  is  also  the  reason  that  tenants  in. 
Jrankalmoign  were  discharged  of  all  other  services,  except 
the*  trinoda  necesntasy  of  repairing  flie  highways^  building 
casdes,  and  repelling  invasions  <::  just  as^the  Druids,  among 
lAie  ancient  Britons,  had  omnium  rerum  tmmunitaiem^.  And) 
^en  at  present,  this  is  a  tenure  of  a  nature  very  distinct  from 
all  others ;  being  not  in  the  least  feodal,  but  merely  spiritual. 
For  if  the  service  be  neglected,  the  law  gives  no  remedy  by 
distress  or  otherwise  to  the  lord  of  whom  the  lands  Kre  holden ; 
but  merely  a  complaint  to  the  ordinary  or  visitor  to  correct 
it^  Wherein  it  materially  otters  from  what  was  called 
tenure  by  divine  aervice:  in  which  the  tenants  were  obliged  to^ 
do  sonie  special  divine  services  in  certain ;  as  to  sing  so  many 
masses,  to  distribute  such  a  sum  in  alms,  and  the  like ;  which> 
being  expressly  defined  and  prescribed,  could  with  no  kind 
of  propriety  be  called  free  alms ;  especially  as  for  this,  if 
unperformed,  the  lord  might  distrain,  without  any  complaint 
to  the  visitor^.  All  such  donations  are  indeed  now  out  of 
use :  for)  since  the  statute  of  quia  emptore^^  18  Edw.  I.  none 
but  the  king  can  give  lands  to  be  holden  by  this  tenures.  So 
that  I  only  mention  them,  because  yronite/^of^  is  excepted 
by  name  in  the  statute  of  Charles  II,  and  therefore  subsists 
in  many  instances  at  this  day.  Which  is  all  that  shall  be 
remarked  concen^ng  it;  kerewi^  oaaelttding  our  observa^ 
tions  on  the  nature  of  tenures. 

C  Sdd.  Jul.  1.  42,  f  Ibid.  137. 

4  CestrdcbeU. Gal.  16^0.1^  9lbaLl4tt. 

js  Lilt.  sec.  136u 
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OF  FREEHOLD  ESTATES^  OF  INHE^ 

RITANCE- 

J.  HE  next  objecU  of  our  disquiutioiis  are  tbe  nature  and 
properties  of  ^Btau$.  An  eatate'  in  lands,  tenemental  and 
keredkamentS)  aignifies  such  interest  as  the  tenant  hatk 
therein :  so  that  if  a  man  grants  ail  4^  estate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  possibly  grant  shall  paa|s 
thereby  ».  It  is  called  in  L^tin  atatua;  it  signifying  the  a»i<f 
^tion,  or  circumstance,  in  which  the  owner  stands,  with 
regard  to  his  property.  And,  to  ascertain  this  with  proper 
precision  and  accuracy,  estates  may  be  cimsidered  in  a  three- 
fold view :  first,  with  regard  to  the  quantity  qf  interest  which 
the  tenant  has  in  the  tenement:  secondly,  with  regard  to  the 
time  at  which  that  quantity  of  interest  is  to  be  enjoyed  s  and, 
thirdly,  with  regard  to  the  number  and  cotmectioti^  of  the 
tenants. 

FiasT)  with  regard  to  the  quantity  qf  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  its  duration 
and  extent.  Thus,  either  his  right  of  possession  is  to  subsist 
for  an  uncertain  period,  during  his  own  Ufe,  or  the  life  of 
another  man :  to  determine  at  his  own  decease,  or  to  remain 
to  his  descendants  after  him :  or  it  is  circumscribed  within  a 
certain  number  of  years,  months,  or  days :  or,  lastly,  it  is 
infinite  and  unlimited,  being  vested  in  him  and  his  represen- 
tatives for  ever.  And  this  occasions  the  primary  division  of 
estates,  into  such  as  are  freehold^  and  such  as  are  leaa  than 
freehold. 

%  Co.  Litt.  34S.' 
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An  estate  of  freelu^,  Uderum  tenemeniumy  or  franictene** 
nent)  is  defined  by  Britton  *>  to  be  ^*  the  ftO€9p4Hon  of  the  soil 
^  by  a  freeman."  And  St.  Gennyn  ^  tells  us,  that  ^  the  pos* 
*^  session  of  the  land  is  called  in  the  law  of  England  the  frank- 
*^  tenement  or  freehold."  Such  estate  therefore)  and  no 
other,  as  requires  actual  possession  of  the  land,  is  legally^ 
jyeakingyrggAo/tf ;  which  actual  possession  can,  by  the  course 
of  the  common  law,  be  only  given  by  the  ceremony  catted 
livery  of  seisin,  which  is  the  same  as  the  feodal  investiture. 
And  from  these  principles  we  may  extract  this  description  of 
a  feeehoid ;  that  it  is  such  m  estale  in  lands  as  is  conveyed 
by  livery  of  seisin^  or  in  tenements  of  an  incorporeal  natttre^ 
by  what  is  equivalent  thereto.  And  accordingly  it  is  lidd 
down  by  Littleton  <^,  that  where  a  freehold  shall  pass,  it 
b^hoveth  to  have  livery  of  seisin.  As  .therefore  estates  of 
il^iieritaiice  and  estates  ffM*  life  could  not  by  coi|imon  law  be 
conveyed  without  livery  of  seiauir  these  are  properly  estates 
of  i&eehold ;  and,  as  no,  other  estates  were  conveyed  with  the 
same  solemnityi  therefore  no  others  are  properly  freehold 
estates  (1). 

£aTATXS  of  freehold  (thus  understood)  are  either  estates  t^ 
inktritance^  or  estates  not  ^inheriumce.  The  former  are  again 
divided  into  inheritances  adeoltUe  or  fee-simple ;  and  inheri- 
tances Undtedj  one  species  of  which  we  usually  call  fee*Udl. 

I.  Tbhant  m  fee-simple  (or,  as  he  is  frequently  styled, ten-* 
ant  in  fee)  is  he  that  hath  lands,  teneradsnts,  or  hereditaments, 

bc^at.  c  Or.ttHlStQd.  b.S.d.».  dMC.J9. 

(1)  A  freehold  estate  seems  to  be  any  estate  of  inheritance,  or  for 
life,  in  either  a  corporeal  or  incorporeal  hereditament,  existing'  in,  or 
arising  from,  real  property  of  free  tenure  ;  that  is,  now,  of  all  which  is 
not  copyhold.  And  the  learned  Judge  has  elsewhere  inf<nrmed  ns,  that 
**  tithes  and  spiritual  duet  are  fredu^  estatetf  whether  the  land  out 
of  which  they  issue  are  bond  or  free^  being  a  separate  ai^l  distinct 
inheritance  from  the  lands  themselves.  And  in  this  vi^  w  they  must  be 
distinguished  and  excepted  from  other  incorporeal  hereditaments 
**  bsuing  out  of  land,  as  rents,  &c.  which,  in  general,  wiU  follow  the 
^*  nature  of  their  principal,  and  cannot  be  freehold,  unless  the  stocky 
from  which  they  spring,  be  freehold  also."    1  BL  Tracts,  }16, 
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to  hold  to  him  and  his  heirs  for  ever« ;  generally)  absdntelyy 
«nd  simply ;  without  mentioning  v)hat  heirs,  but  referring  thM 
to  his  own  pleasure,  or  to  the  disposition  of  the  law.  The  true 
meaning  of  the  word  fee  (feodum)  is  the  same  with  that  of 

feud  or  fief,  and  in  its  original  sense  it  is  taken  in 
^105]     contradistinction  to  aliodium^;  which  latter  the  wri<^ 

ters  on  this  subject  define  to  be  every  man's  own  land, 
which  he  possesseth  merely  in  his  own  right,  without  owingp 
any  rent  or  service  to  any  superior.  This  is  property  in  its 
highest  degree ;  and  the  owner  thereof  hath  ab9olutum  et  di» 
rectum  dontiniumy  and  therefore  is  said  to  be  seised  thereof 
absolutely  in  dominico  auoj  in  lus  own  demesne.  But  feoduMf 
or  fee,  is  that  which  is  held  of  some  superior,  on  condidon 
of  rendering  him  service ;  in  which  superior  the  ultimate 
property  of  the  land  resides.  And  therefore  sir  Henry  Spel> 
mans  defines  a  feud  or  fee  to  be  the  right  which  the  vassal  or 
tenant  hath  in  lands,  to  use  the  tame,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  bis  due 
services ;  the  mere  aHodial  propriety  of  the  soil  always 
remaining  in  the  lord.  This  allodial  property  no  subject  in 
England  has*^ ;  it  being  a  received,  and  now  undeniable,  prin- 
ciple in  the  law,  that  all  the  lands  in  England  are  holdenme* 
diately  or  immediately  of  the  king.  The  king  therefi>re  ofdy^ 
hath  ab90luium  et  directum  dominium^ :  but  all  subjects'  lands 
arein  the  nature  of  feodum  or  fee ;  whether  derived  to  them  by 
descent  from  their  ancestors,  or  purchased  fc^r  a  valuable  con- 
sideration :  for  they  cannot  come  to  any  man  by  either  of  those 
ways,  unless  accompanied  with  those  feodal  clogs,  which 
werd  laid  upon  the  first  feudatory  when  it  was  originally 
granted.  A  subject  therefore  hath  only  the  usufruct,  and 
not  the  absolute  property  of  the  soil ;  or,  as  sir  Edward  Coke 
expresses  it^,  he  hath  dominium  utiley  but  not  domintum 
directum.  And  hence  it  is  that,  in  the  most  solemn  acts  of 
law,  we  express  the  strongest  and  highest  estate  that  any 

e  litt.  KC.  1.  i  Piaedium  domini  rpgit  est  directtlm  do- 

t'  See  p»  4J.  47.  miniuni,  ci^  ntttlut  est  waAm  v^  Oeus. 

Sorfetids,c.V  Ibid, 

h  Go.  litt  ^.  k  Md 
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subject  can  hftve»  1^  these  words ;  ^^  he  is  seised  thereof  in 
HJku  demewncy  at  (^/ee,**  It  is  a  man's  demesne,  dondnieumf 
or  property,  since  it  belongs  to  him  and  hia  heirs  for  ever : 
yet  this  domimcumj  property,  or  demesne,  is  strictly  not  ab- 
solute or  allodial,  but  qualified  or  feodal :  it  is  his-demesne, 
««  qffeei  that  is,  it  is  not  purely  and  simply  his  own,  since 
it  is  held  of  a  superior  lord,  in  whom  the  ultimate  property 
resides. 

This  is  the  primary  sense  snd  acceptation  of  the  [106] 
word  fee.  But  (as  sir  Martin  Wright  very  justly 
observes  i)  the  doctrine,  ^' that  all  lands  are  holden,''  having 
been  for  so  many  ages  a  fixed  and  undcniaMe  axiom,  our 
English  lawyers  do  very  rarely  (of  late  years  especially)  use 
the  wordy^0  in  this  its  primary  original  sense,  in  contradis- 
tinction to  allodium  or  absolute  property,  with  which  they 
have  no  concern  ;  but  generally  use  it  to  express  the  conti- 
nuance or  quantity  of  estate.  A  fee  therefore)  in  general, 
signifies  an  estate  of  inheritance ;  being  the  highest  and  most 
extensive  interest  that  a  man  can  have  in  a  feud :  and  when 
the  term  is  used  simply,  without  any  other  adjunct,  or  has 
the  adjunct  of  aimfile  annexed  to  it,  (as  a  fee,  or  a  fee-simple,) 
it  is  used  in  contradistinction  to  a  fee  conditional  at  the  com- 
mon law,  or  a  fee-tail  by  the  statute  ;  importing  an  absolute 
inheritance,  clear  of  any  condition,  limitation,  or  restrictions 
to  particular  heirs,  but  descen^ble  to  the  heirs  general, 
whether  male  or  female,  lineal  or  collateral.  And  in  no  other 
sense  than  this  is  the  king  said  to  be  seised  in  fee,  he  being 
the  feudatory  of  no  man  °>. 

Taking  therefore  fee  for  the  future,  unless  where  other- 
wise explained,  in  this  its  secondary  sense,  as  a  state  of 
inheritance,  it  is  applicable  to,  and  may  be  had  in,  any  kind 
of  hereditaments  either  corporeal  or  incorporeal  ^.  But  there 
is  this  distinction  between  the  two  species  of  hereditaments; 
that,  of  a  corporeal  inheritance  a  man  shall  be  said  to  be 
seised  in  his  demeancy  om  qf/eef  of  an  incorporeal  one,  he  shall 

1  oTten.  149.  m  Co.  Litt  1.  redibm  luis  'iv^e  ait  tenemmtun,  «ire  n^- 
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only  be  uid  to  be  Hiaed  a»  of/te,  and  not  in  Ms  dememe  >, 
For,  u  iQcorpoTcal  hercditamcnM  are  in  their  nature  coUue- 
nl  to,  and  iuue  out  of,  lands  and  houtesf,  their  owner  htth  no 
property)  donunicvm,  or  demesne,  in  the  'Anif  itself,  but  huk 
onlf  something  derired  out  of  it ;  resembling  the  tervUute»t 
or  services,  of  the  civil  law^.  The  dominieum  or  prepcrty  i» 
frequently  in  one  man,  whUe  the  appendage  or  ser- 
[107J  idee  ia  in  anotlier.  Thus  Gains  may  be  seized  a*  of 
fie  of  a  way  leading  over  the  lend,  of  which  Titiiu 
is  seised  in  Mt  dcmetne  aa  offif. 

The  fee-simple  or  inheritance  of  lands  and  tenements  is 
genereJIy  vested  and  resides  in  some  person  or  other ;  thougb 
divers  inferior  estfttes  may  be  carved  ont  of  it.  As  if  one 
grants  a  lease  lor  twenty-one  years,  or  for  one  or  two  lives, 
the  fee-simple  remans  vested  in  him  and  his  heirs ;  and  after 
the  determination  of  those  years  or  lives,  the  land  reverts  to 
the  grantor  or  his  heirs,  who  shall  hold  it  again  in  fee-simple. 
Yet  sometimes  the  fee  may  be  in  abeyance,  that  ia  (as  the 
wottl  signifies)  in  expectation,  remembrance,  and  contemptk- 
tion  in  Jaw;  there  being  no  person  in  ewe,  in  whom  it  can 
vest  and  abide  i  though  the  law  conuders  it  as  always  poten- 
tially existing,  and  ready  to  vest  whenever  a  proper  owner 
appears.  Thus,  in  a  grant  to  John  br  life,  and  afterwards  to 
Ihe  heirs  of  Richard,  the  inheritance  is  plainly  neither 
granted  to  John  nor  Richard,  nor  can  it  vest  in  the  heirs  of 
Richard  till  his  death,  nam  nemo  eat  haere*  viventit :  it  re- 
mains therefore  in  waiting  or  abeyance,  during  the  life  of 
Richard'  (2).  This  is  likewise  always  the  case  of  a  parson  of 
a  church,  who  hath  only  an  estate  therein  ibr  the  term  of  his 
life  ;  and  the  inheritance  remains  in  abeyance  *.  And  not 
only  the  fee,  but  the  freehold  also,  may  be  in  abeyance  ;  as. 


f3)Theinherituiceorrcniunderin«uch  &  eaie  hu  been  sud  to  bo  bi 
abeyance,  or  ia  nubWui,  or  in  grnaii  legit  1  but  Mr.  Feunc,  with  great 
ability  and  IcunuD^,  hM  f.ipowd  tbe  futility  of  tbesp  expressions. 


irheA  a  fiafBon  dies,  the  freehold  of  hui  glebe  is  in  abeyanicei 
until  tk  siicoesBor  be  named)  and  th^  it  Testa  in  ^e  suce^s- 
sor«(5). 

Tnifi  irord  <*  heim^'  is  necessary  in  the  gram  or  donation^ 
in  order  t6  make  a  hey  or  inheritance.  For  if  land  be  given 
to  a  man  fbr  ever,  or  to  Mm  and  his  assigns  for  ever,  this 
vests  in  him  but  an  estate  fol*  iife».    This  very  great  nicety 

t  litt  sec.  647.  u  Ibid.  iec«  "L 
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and  the  erroneous  idead  which  have  been  conve3red  by  them.  Mr. 
Teaitie  produces  anthortties,  which  prove  beyond  controversy,  **  that 
**  wheie  a  rennndra^  of  inho^itsnee  is  limited  in  eontingemy  by  way  of 
'*  use,  or  by  devise,  the  inheritance  in  the  mean  time»  if  not  otherwise 
«<  disposed  of,  remaina  in  the  gnintor  and  his  heirs,  or  in  the  heirs  of 
**  the  testator,  until  the  contingency  happens  to  take  it  out  of  them.'* 
Feame,  Cont,  JRem.  513.  4th  edition. 

But  although,  as  Mr.  Feame  observes,  •'  different  opinions  have  pre- 
-«« vailed  in  respect  to  the  admission  of  this  doctrine  in  conveyances  at 
^<  common  IftW,^  Cib,  536.)  yet  he  adduces  arguments  and  aathoride», 
which  raider  the  doctrine  as  unquestionable  in  this  case  as  in  the  two 
ibrmer  of  tMirr  and  devhu.  If  therefore  in  the  instance  put  by  tha 
learned  Judge,  John  should  determine  his  estate,  either  by  his  deaths 
or  by  a  feoffment  in  fee,  which  amounts  to  a  forfeiture,  in  the  life -time 
of  Richard,  under  which  circumstances  the  remainder  never  could  vest 
in  the  heirs  of  Richard ;  in  that  case,  the  grantor  or  his  heir  may  enter 
aad  resume  die  estate. 

(d)  Mr.  Feune  having  attacked  with  so  much  success  the  doctrine 
of  sbeyance,  the  Editor  may  venture  to  observe,  with  respect  to  the 
two  last  instances,  though  they  are  collected  from  the  teitt  of  Littleton, 
that  there  hardly  seems  any  necessity  to  resort  to  abeyance,  or  to  the 
domltf  to  explain  the  residence  of  the  inheritance,  or  of  the  freehold. 
In  the  first  ease,  the  whole  fee-simple  is  conveyed  to  a  sole  corporation, 
the  parson  and  hb  successors ;  but  if  any  interest  is  not  conveyed,  it 
trtill  remains,  as  in  the  former  Jiote,  4n  the  grantor  and  his  heirs,  to 
whom,  upon  the  dissolution  of  the  corporation,  the  estate  will  revert. 
See  1  vol.  484.  And  in  the  second  case,  the  freehold  seems,  in  fact, 
from  the  moment  of  the  death  of  the  parson,  to  rest  and  ahide  in  the 
snecessor,  who  is  brought  into  view  and  notice  by  the  institu^n  and 
hkhiction ;  fbr  after  induction  he  can  recover  all  the  right*  of  the 
^oreh^  which  accrued  from  the  death  of  the  predecessor. 

VOL.  II.  17 


108  THE  RIGHTS  BOOK  II, 

about  the  insertion  of  the  word  *^  heirs''  in  all  feofTments  and 
grant99  in  order  to  vest  a  fee^^is  plainly  a  relic  of  the  feodal 
strictness:  by  which  we  may  remember^  it  was  required 
diat  the  form  of  the  donation  should  be  punctually  pursued  ; 
or  that,  as  Crag  ^  expresses  it  in  the  words  of  Baldus,  ^^  dona' 
<'  lionet  sint  atricti  juria^  ne  guia/iltta  cUmasse  firaeaumatur  quant 
<^  in  donatione  exfireaaerit**  And  therefore^  as  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be  the  gdXj 
inducements  to  the  gift,  the  donee's  estate  in  the  land 
extended  only  to  his  own  person,  and  subsisted  no  longer 
than  his  life ;  unless  the  donor,  by  an  express  provision  in  the 
grant,  gave  it  a  longer  continuance,  and  extended  it  also  to 
his  heirs.  But  this  rule  is  now  softened  by  many  exceptions t. 
For,  1 .  It  does  not  extend  to  devises  by  will ;  in  which, 
as  they  were  introduced  at  the  time  when  the  feodal  rigor 
was  apace  wearing  out,  a  more  liberal  construction  is  allowed ; 
and  therefore  by  a  devise  to  a  man  for  ever,  or  to  one  atid 
his  assigns  for  ever,  or  to  one  in  fee^simple,  the  devisee  hath 
an  estate  of  inheritance ;  for  the  intention  of  the  devisor  is 
sufficiently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devise  be  to  a  man  and  his  assigns,  without  annexing 
words  of  perpetuity,  there  the  devisee  shall  take  only  an  estate 
4or  life  ;  for  it  does  not  appear  that  the  devisor  intended  any 
more  (4).  2.  Neither  does  this  rule  extend  to  fines  or  recove- 

w  See  page  56.  x  L  1. 1.0.  lec  17.  y  Co.  LhL  9, 10. 
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(4)  But  it  is  not  necessary  to  use  any  words  of  perpetuity  in  a  devise, 
in  order  to  give  a  fee-simple,  where  it  appears  to  be  the  intention  of  the 
testator  to  dispose  of  all  his  interest  in  an  estate,  and  that  is  implied 
from  the  word  ettate  alone ;  as  if  a  testator  gives  to  Richard  \m  estate 
or  estates  in  or  at  Dale,  though  neither  heirs,  assigns,  or  any  other 
word  is  annexed  to  Richard's  name»  yet  he  takes  an  estate  in  fee-sita^ 
pie.  1  T,  JR.  411.  2  T.  H.  656.  So  also  where  lands  are  given  to 
Richard  charged  with  the  pajfiqent  of  a  specific  sum,  and  which  i^  not 
to  be  raised  out  of  the  rentS  and  profits,  such  a  devise  without  words 
of  perpetuity  will  carry  a  fee-«imple ;  for  otherwise  the  devisee  might 
be  a  loser  by  dying  before  he  was  repaid  the  sum  charged  upon  the 
estate,     ffargr.  Co,  Litt.  9t  3.  3  T.  i?.  356.  8  T.  S.  1. 
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ries  considei^d  as  a  species  of  conveyance ;  for  thereby  an 
estate  in  fee  passes  by  act  and  operation  of  law  without  the 
word  <^  heirs :"  as  it  does  also^  for  particular  reasons,  by  certain 
other  methods  of  convey ance,  which  have  relation  to  a  for* 
mer  gsant  or  estate,  wherein  the  word  '^  heirs'*  was  expressed'. 
3*  In  creations  of  nobility  by  writ,  the  peer  so  created  hath 
an  inheiitsknce  in  his  title,  without  expressing  the  word 
^<  heirs ;"  for  heirship  is  implied  in  the  creation,  unless  it  be 
otherwise  specially  provided :  but  in  creations  by  patent, 
which  are  ttrictl  juri9j  the  word  "  heirs"  must  be  inserted, 
otherwise  there  is  no  inheritance.  4.  In  grants  of  lands  to 
sole  corporations  loid  their  successors,  the  word  '^  suc- 
^  cessors"  supplies  the  place  of  ^^  heirs ;"  for  as  heirs  [  1 09] 
take  from  the  ancestor,  so  doth  the  successor  from 
the  predecessor.  Nay,  in  a  grant  to  a  bishop,  or  other  sole 
spiritual  corporation,  in  frankalm<ngn ;  the  word  ^^/rankal^ 
^  moign*'  supplies  the  place  of  "  successors"  (as  the  word 
^  successors"  supplies  the  place  of  "  heirs")  ex  vi  termini  f 
and  in  all  these  cases  a  foe -simple  vests  in  such  sole  corpo-* 
ration.  But,  in  a  grant  of  lands  to  a  corporation  agg^eg^te,  the 
word  '^  successors"  is  not  necessary,  though  usually  inserted : 
for,  albeit  such  simple  grant  be  strictly  only  an  estate  for  life, 
yet,  as  that  corporation  never  dies,  such  estate  for  life  is  per* 
petual,  or  equivalent  to  a  fee-simple,  and  therefore  the  law 
allows  it  to  be  one  K  5.  Lasdy,  in  the  case  of  the  king,  a  fee- 

z  Co.  Litt.9.  a  See  Vol.  I.  p.  484. 
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And  where  an  estate  is  given  generally  without  words  being*  added» 
which  would  create  a  fee  or  an  estate  tail,  and  it  is  charged  with  the 
payment  of  annuities,  the  doTi^ee  takes  a  fee ;  but  that  is  not  the  case 
where  an  estate  tail  is  given  to  tlie  devisee.  5  T.\R.  335. 
'  But  where  a  testator  leaves  all  his  hereditamenu  to  A,  A  takes  only 
an  estate  for  life,  5  T.  R.  558.  A  fee  also  will  not  pass  by  general 
introductory  words  in  a  will,  by  which  tlie  testator  declares  his  inten- 
tion to  dispose  of  all  hU  ettate  both  real, and  per aonalf  if  there  is  not  afler- 
wards  in  the  will  some  specific  devise  ibr  that,  purpose.  But  where 
such  subsequent  devise  is  in  some  deg^e  ambiguous,  then  the  intro- 
ductory words  may  have  some  effect,  as  indicative  of  the  intention  of 
tiie  testator.    5  T.  H.  13.   6  T.  H.  610. 
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i^m^^  will  vest  in  hiin^  without  the  word  <^  heU^*'  or  ^  au€;ce^« 
*<  aori^"  in  the  graat ;  partly  from  prerogativ:e  rpyal^  and  partly 
from  ^  reason  similar  to  the  la«t>  because  the  kii|g  i|i  jtt4g« 
ment  of  law  never  dies^.  But  the  general  rule  is,  that  the 
woi*d  '<  heirs"  is  necessary  to  create  an  estate  of  inheritance. 
II.  We  are  next  to  consider  limited  fees^  or  such  estates 
of  inheritance  as  are  clogged  and  confined  with  conditions, 
or  qualifications,  of  any  sort.  And  these  we  may  divide  into 
two  sorts;  1.  Qualified^  or  daae  fees:  and  2.  Fees  condUioiml^ 
so  called  at  the  common  law ;  and  afterwards  fees<-/ai^  in 
consequence  of  the  statute  de  dome, 

1 .  A  BASE,  or  quaUfied  fee,  is  such  a  one  as  has  a  qualifica^ 
tioA  subjoined  thereto,  and  which  must  be  determined  when- 
ever the  qualification  ttonexed  to  it  is  at  an  end,  As,  in  the 
case  of  a  grant  to  A  and  hia  heirs,  tenant*  qf  the  manor  qf 
Dale;  in  this  instance,  whenever  the  heirs  of  A  cease  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated,  ^o^ 
^hen  Henry  VI.  granted  to  Joh^  Talbot,  lord  of  the  manor 
of  Kingston-Lisle  in  Berks,  that  he  and  his  heirs,  lords  of 
the  said  manor,  should  be  peers  of  the  realm,  by  the  title  of 
barons  of  Lisle ;  here  John  Talbot  had  a  base  or  qualified 

fee  in  that  dignity  <^,  and,  the  instant  he  or  his  heirs 
[no]     quitted  the  seignory  of  this  manor,  the  dignity  was 

at  an  end.  This  estate  is  a  fee,  because  by  possibilitj^ 
it  may  endure  for  ever  in  a  man  and  his  heirs ;  yet  as  that 
duration  depends  upon  the  concurrence  of  collateral  circum- 
stonces,  which  qualify  and  debase  the  purity  of  the  donation, 
it  is  therefore  a  qualified  or  base  fee. 

2.  A  CONDITIONAL  fcc,  at  the  common  law,  was  a  fee 
restrained  to  some  particular  heirs,  exclusive  of  others : 
<<  donatio  9tricta  et  coarctata^s  ^icut  certia  haeredibusy  qmbiu-^ 
<<  dam  a  9ueeeaeione  excluM  :"  as  to  the  heirs  of  a  man**  body^ 
by  which  only  his  lineal  descendants  were  admitted,  in  exclu- 
sion of  collateral  heirs;  or,  to  the  heirs  male  of  hie  body^  in 
exclusion  both  of  collaterals,  and  lineal  females  also.  It  was 
called  a'^conditional  fee,  by  reason  of  the  condition  expressed 

bSc«VoLLp«l49.  cOOfUttfr.  d  Flet L 3. c «.!«.#. 
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or  implied  in  the  donation  of  ity  that  if  the  djonee  died  without 
such  particular  heirs,  the  land  should  reyert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what*- 
aoever ;  that,  on  £ulure  of  the  heirs  specified  in  the  ^rant, 
the  grant  should  be  at  an  end,  and  the  land  return  to  its 
ancient  pnq;)rietor «.  Such  conditional  fees  were  strictly 
agreeable  to  the  nature  of  feuds,  when  they  first  ceased  to  be 
mere  estates  for  life,  and  were  not  yet  arrived  to  be  absolute 
estates  in  fee-simple.  And  wo  find  strong  traces  of  these 
limited,  conditional  fees,  which  could  not  be  alienated  from 
the  Uneage  of  the  first  purchaser,  in  our  earliest  Saxon  laws^ 
Now,  with  regard  to  the  condition  annexed  to  these  fees 
by  the  common  law,  our  ancestors  held,  that  such  a  gift  (to 
a  man  and  the  heirs  of  his  body)  vras  a  gift  upon  condition, 
that  it  should  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body }  but,  if  he  had,  it  should  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-simple,  on  condition 
that  he  had  issue.  Now  we  must  observe,  that,  when  any 
condition  is  performed,  it  is  thenceforth  entirely  gone ;  and 
the  thing  to  which  it  was  before  annexed,  becomes 
absolute,  and  wholly  uncondiUonal.  So  that,  as  soon  [111] 
as  the  grantee  had  any  issue  bom,  his  estate  was 
supposed  to  become  absolute,  by  the  performance  of  the 
condition ;  at  least,  for  these  three  purposes :  1 .  To  enable 
the  tenant  to  aliene  the  land,  and  thereby  to  bar  not  only  his 
own  issue,  but  also  the  donpr  of  his  interest  in  the  reversion  s. 
2.  To  subject  him  to  forfeit  it  for  treason  :  which  he  could 
not  do,  till  issue  bom,  longer  than  for  his  own  life ;  lest 
thereby  the  inheritance  of  the  issue,  and  reversion  of  the 
donor,  might  have  been  defeated  b.  3.  To  empower  him  to 
charge  the  land  with  rents,  commons,  and  certain  other 
incumbrances,  so  as  to  bind  his  issue  ^  And  this  was  thought 
the  more  reasonable,  because,  by  the  birth  of  issue,  the  pos- 
sibility of  the  donor's  reversion  was  rendered  more  distant 

e  Plowd.  Ml.  sivit,  ut ita  (kcere  nequoit.  LL.  Ael&ed.  c.  37. 

f  SiqiiwtemmlMendkirMmlMbeftt,e«ii        g  Co.  Utt.  lo.  2  but.  233.    ^  \ 
men  rtni^t  a  oofnadi  lyKredibiis  suii^  n  iUi         h  Co.  litt.  lUd.  S  Inst  234.  ^ 
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and  precarious:  and  At«  interest  seems  to  have  been  the  only 
one  which  the  law,  as  it  then  stood>  was  solicitous  to  protect ; 
without  much  regard  to  th6  right  of  succession  intended  to 
he  vested  in  the  issue.  However^  if  the  tenant  did  not  in 
fact  aliene  the  (and,  the  course  of  descent  was  not  sdtered  by 
this  performance  of  the  condition ;  for  if  the  issue  had  after- 
wards died)  and  then  the  tenant,  or  original  grantee^  haddied» 
without  making  any  alienation ;  the  land,  by  the  terms  of  the 
donation,  could  descend  to  none  but  the  heirs  of  his  dodt/j  and 
therefore,  in  default  of  them,  must  have  reverted  to  the  donor. 
For  which  reason,  in  order  to  subject  the  lands  to  the  ordinary 
course  of  descent,  the  donees  of  these  cotklitional  fee-simples 
took  care  to  aliene  as  soon  as  they  had  performed  the  condi- 
tion  by  having  issue ;  and  afterwards  re-purchased  the  lands, 
which  gave  them  a  foe^simple  absolute,  that  would  descend 
to  the  heirs  general,  according  to  the  course  of  the  common 
law.  And  thus  stood  the  old  law  with  regard  to  conditional 
fees :  which  things,  says  sir  Edward  Coke  ^,  though  they 
seem  ancient,  are  yet  necessary  to  be  known  ;  as  well  for  the 
declaring  how  the  common  law  stood  in  such  cas^s,  as  for 
the  sake  of  annuities,  and  such  like  inheritances,  as  are  not 
within  the  statutes  of  entail,  and  therefore  remain  as  at  the 

common  law  (5). 
[112]         The  inconveniences,  which  attended  these  limited 

and  fettered  inheritances,  were  probably  what  induced 
the  judges  to  give  way  to  this  subtle  finesse  of  construction, 
(for  such  it  undoubtedly  was,)  in  order  to  shorten  the  dura- 
tion of  these  conditional  estates.  But,  on  the  other  hand,  the 
nobility,  who  were  willing  to  perpetuate  their  possessions  in 
their  own  families,  to  put  a  stop  to  this  practice,  procured 
the  statute  of  Westminster  the  second  *  (commonly  called 
the  statute  de  donis  conditionalibua )  to  be  made  ;  which  paid 
a  ^greater  regard  to  the  private  will  and  intentions  of  the 
donor,  than  to  the  propriety  of  such  intentions,  or  any  public 

k  1  lost.  19.  1  13  £dw.  L  c.  1. 


(5)  See  page  113,  poit. 
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considerations  whatsoever.  This  statute  revived  in  some  soft 
the  ancient  feodal  restraints  which  were  originally  laid  on 
alienations,  by  enacting,  that  from  thenceforth  the  will  of  the 
donor  be  observed ;  and  that  the  tenements  so  given  (to  a  jnan 
and  the  heirs  of  his  body)  should  at  all  events  go  to  the  issue, 
if  there  were  any ;  or,  if  none,  should  revert  to  the  donor.   ^ 

Upon  the  construction  of  this  act  of  parliament,  the  judges  , 
determined  that  the  donee  had  no  longer  a  conditional  fecf- 
simple,  which  became  absolute  and  at  his  own  disposal,  the 
instant  any  issue  was  ^om ;  but  they  divided  the  estate  into 
two  parts,  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  a  fet^tail  ^ ;  and  vesting  in 
the  donor  the  ultimate  fee -simple  of  the  land,  expectant  on 
the  failure  of  issue  ;  which  expectant  estate  is  what  we  now 
call  a  reversion ".  And  hence  it  is  that  Littleton^tells  us  s 
that  tenant  in  fee-tail  is  by  virtue  of  the  statute  of  West- 
minster the  second. 

Having  thus  shewn  the  original  of  estates-tail,  I  now  pro* 
ceed  to  consider,  nvhat  things  may,  or  may  not,  be 
entailed  \mder  the  statute  de  donia.  Tenements  is  the  [113] 
only  word  used  in  the  statute  :  and  this  sir  Edward 
Cokei^  expounds  to  comprehend  all  corporeal  hereditaments 
whatsoever  y  and  also  all  incorporeal  hereditaments  which 
savor  of  the  reality,  that  is,  which  issue  out  of  corporeal  ones, 
or  which  concern,  or  are  annexed  to,  or  may  be  exercised 
within  the  same ;  as,  rents,  estovers,  comtnons,  and  the  lik6. 
Also  offices  and  dignities,  which  concern  lands,  or  have  r^la^ 
tion  to  fixed  and  certain  places,  may  be  entailed  4.  But  mere 
personal  chattels,  which  savor  not  at  all  of  the  reality,  cannot 

m  The  ex^r&Rxfmfee-ttat^  mfiodum  taUia-  and  the  luluin  tagUare  arc  formed  (Spelm. 

twn^  was  borrowed  /rom  the  feudists;  (See  Oloaa.  531.) 
Cxa)p.  1. 1. 1. 10.  sec.  24,35.)  among  whom  it         U  2  Inst.  335. 
ng^nificd  any  mutilated  or  truncated  Iidterit-         o  sec.  13. 
■nee,  (rom  which  the  hein  general  were  mt         p  1  Inst.  19, 30. 
offCe) ;  being  derived  from  the  barbarous  verb         q  7  Rep.  33. 
ttJtian^  to  cut ;  from  wUidi  the  French  taiUcr 


(6)  Or  is  it  not  rather  called  so  because  it  is  a  part  cut  out  of  tlxe  whole  \ 
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be  entailed.  Neither  can  an  offlcet  wiucb  merelf  relates  to 
such  personal  cAatteb ;  nor  an  annuity,  which  charges  onljr 
the  person,  and  not  the  lands,  of  the  grantor.  Bat  in  these 
hat,  if  granted  to  a  man  and  the  heirs  of  his  body,  the  grantee 
hath  still  a  fee  conditional  at  common  law,  as  before  the  sta-  ' 
tnte ;  and  by  his  alienadon  (after  issue  bom)  may  bar  the 
heir  or  rerersioner'  (7).  An  estate  to  a  man  and  his  heirs  for 
another's  Bfe  cannot  be  entuled*:  for  this  iS  strictly  no  estate 
of  inheritance,  (as  will  appear  hereafter,)  and  therefore  not 
within  the  statute  rff  dom'B  (8).  Neither  can  a  copyhold  estate 
be  entailed  by  virtue  of  the  itatule  s  for  that  would  tend  to 
Microach  upon  and  restrain  the  will  of  the  lord :  but,  by  the 
tfieciat  etutom  of  the  manor,  a  copyhold  may  be  limited  to 
the  heirs  of  the  body^ ;  for  here  the  custom  ascertains  and 
interprets  the  lord's  will  (9). 

Nkxt,  as  to  the  several*A'<''^'ofestateS'tBil,  and  how  they 
are  respectively  created.  Estates-tail  are  cither  general  or 
tfteeial.  Tail-general  is  where  lands  and  tenements  are  given 
to  Oite,  and  the  hrirt  i^fhit  body  bfgolltn  :  which  is  called 


(7^  If  uiinntiitjii  gruited  out  of  peraonil  property  to  a  mm  and  the 
hcin  of  his  body,  it  is  ■  fee-conditionil  at  common  law,  tnd  tb^e  can 
be  no  rcmunder  of  further  Unutation  of  it ;  ud  when  the  grurtee  has 
iBQic,  he  hu  the  full  power  of  ilienaticiii,  uid  of  burin^  tike  poaiibility 
ofitareverting  to  the  grantor  by  the  extinction  of  hia  issue.  S  Vet.  170. 
1  ah.  335. 

Ihit  out  of  a  term  for  yeui,  at  any  peraonal  chattel,  except  in  tha 
initance  of  an  annuity,  neither  a  fee  .conditional  nor  an  estate-tail  can 
be  created  ;  for  if  they  are  granted  or  deviied  by  auch  words  aa  would 
convey  an  eitate-taJI  in  real  property,  the  ^aotee  or  devisee  ha*  the 
entire  and  absolute  intereat  without  having  iitue ;  and  •■  soon  at  such 
an  interest  is  vested  in  anyone,  all  lubiequent  limitations  of  conae- 
qucnce  become  null  and  void.  1  Bre.  274.  ffarg.  Co.  Lilt.  20.  Ftant, 
345.  2d  td. 
<8)  See  pa^  360.  pait. 

(9)Seepa^3r2.jtaj« 
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tafl-general,  because^  how  often  soever  such  donee  in  tail  be 
maniedy  his  issue  in  general  by  all  and  every  such  marriage  is, 
in  successive  order,  capd>le  of  inheriting  the  estate-tail,, y^rr 
/brmam  <ftmi ».  Tenant  in  tail-special  is  where  the  gift  is  restrain- 
ed to  certain  heirs  of  the  donee's  body,  and  does  not  go  to  idl 
of  them  in  general.  And  this  may  happen  several 
waya^.  I  shall  instance  in  only  one;  as  where  lands  [114] 
and  tiraements  are  given  to  a  man  and  the  heir9  of  Am 
body^  on  Mary  hU  tkhp  vdfe  to  be  begotten :  here  no  issue  can  inhe- 
rit, but  such  spedai  issue  as  is  engendered  between  them  two ; 
not  such  as  the  husband  may  have  by  another  wife  :  and  there- 
fore it  is  called  special  tail.  And  here  we  may  observe,  that 
the  words  of  inheritance  (to  him  and  his  heirs)  give  him  an 
estate  in  fee ;  but  they  being  heirs  to  be  by  him  begotten,  this 
snakes  it  a  fee-tail ;  and  the  person  being  also  limited,  on  whom 
auch  heirs  shall  be  begotten,  (viz.  Mary  hisfireaent  wife)  this 
makes  it  a  fee-tail  special. 

EsTAtKs,  in  general  and  special  tail,  are  &rther  diversified 
by  the  distinction  of  sexes  in  such  entails  ;  for  both  of  them 
may  either  be  in  tail  male  or  tail  female.  As  if  land  be  given 
to  a  man,  and  his  heirs  male  qfhis  body  begotten,  this  is  an  estate 
in  tail  male  general ;  but  if  to  a  man  and  the  heirs  female  of  hie 
body  on  hie  fireeent  vnfe  begotten,  this  is  an  estate  in  tail  female 
Bpedal.  And,  in  case  of  an  entail  male,  the  heirs  female  shall 
never  inherit,  nor  any  derived  from  them ;  nor  I  converao,  the 
heirs  male,  in  case  of  a  gift  in  tail  female  *.  Thus,  if  the  donee 
in  tail  male  hath  a  daughter,  who  dies  leaving  a  son,  sue}! 
grandson  in  this  case  cannot  inherit  the  estate-tail ;  for  he 
cannot  deduce  his  descent  wholly  by  heirs  maler.  And  as 
the  heir  male  must  convey  his  descent  wholly  by  males,  so  must 
the  heir  female  wholly  by  females.  And  therefore  if  a  man 
hath  two  estates-tail,  the  one  in  tail  male,  the  other  in  tail 
female ;  and  he  hath  issue  a  daughter,  which  daughter  hath 
"tissue  a  son ;  this  grandson  can  succeed  to  neither  of  the  estates : 

o  litt  aec  14, 15.  x.  Ibid,  lec  2l,S3. 

w  n»Liec  16.96, 27,  S8,S9.  j  Dbid.  KC  34. 
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for  he  cannot  convey  his  descent  Wholly  either  in  the  male  or 
female  line<. 

As  the  word  heirB  is  necessary  to  create  a  fee^  so  in  &rther 
limitation  of  the  strictness  of  the  feodal  donation,  the  word 
b(Hlyy  or  some  other  words  of  procreation,  are  necessary  to 
make  it  a  fee-tail,  and  ascertain  to  what  heirs  in  parti- 
XI 15]     cular  the  fee  is  limited.    If  therefore  either  the  words 
of  inheritance  or  words  of  procreation  be  omitted,  albeit 
the  others  are  inserted  in  the  grant,  this  will  not  make  an 
estate-tail.    As,  if  the  grant  be  to  a  man  and  his  isnte  of  hU 
hodyj  to  a  man  and  his  seedy  to  a  man  -and  his  children^  or  oJT" 
^firing  i  all  these  are  only  estates  for*  life,  there  wanting  the 
words  of  inheritance,  his  heirs  >.     So,  on  the  other  hand,  a  gift 
to  a  man,  and  his  heira  male^  ovfemaUy  is  an  estate  in  fee-simpre, 
and  not  in  fee-tail;  for  there  are  no  words  to  ascertain  the 
body  out  of  which  they  shall  issue  >>.    Indeed,  in  last  wilb  and 
testaments,  wherein  greater  indulgence  is  allowed,  an  estate- 
tail  may  be  created  by  a  devise  to  a  man  and  his  seed,  or  to  a 
man  and  his  heira  male  ;  or  by  other  irregular  modes  of  expres- 
sion c  ( 10). 

There  is  still  another  species  of  entailed  estates,  now  indeed 
grown  out  of  use,  yet  still  capable  of  subsisting  in  law ;  which 
are  estates  in  libera  maritagio^  or  frankmarriage.  These  are 
*defined<^  to  be,  where  tenements  are  given  by  one  man  to 
another,  togetlier  with  a  wife,  who  is  the  daughter  or  cousin  of 
the  donor,  to  hold  in  frankmarriage.  Now  by  such  gift, 
tpbough  nothing  but  the  word  frankmarriage  is  expressed,  the 

z  Co.  litt.  is.  c  Co.  Litt.  9. 87. 

a  Ibid.  20.  d  Litt.  tec  17. 

b  Litt.  lec.  31.  Co.  Litt  27. 


(10)  Or  to  a  man  and  his  children,  if  he  has  no  children  at  the  time 
tof  the  devise  (6  Co.  17.)  ;  or  to  a  man  and  his  posterity  CH.  Bl.  AA7.) ; 
or  by  any  other  words,  which  shew  an  intention  to  restrain  the  inheri- 
tance to  the  descendants  9f  the  devisee.    See  381. /otf. 
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donees  shall  have  the  tenements  to  them^and  the  heirs  of  their 
two  bodies  begotten ;  that  is»  they  are  tenants  in  special  tail. 
For  this  one  wordj /ranhnarriage,  does  ex  vi  termini  not  only 
create  an  inheritance^  like  the  word  frankalmoigny  but  like- 
wise limits  that  inheritance ;  supplying  not  only  words  of  des- 
cent) but  of  procreation  also*  Such  donees  in  frankmarriage 
are  liable  to  no  service  but  fealty ;  for  a  rent  reserved  thereon 
is  void»  until  the  fourth  degree  of  consanguinity  be  past 
between  the  issues  of  the  donor  and  donee «. 

The  incidenis  to  a  tenancy  in  tail,  under  the  statute 
Westm.  2.  are  chiefly  theses  1.  That  a  tenant  in  tail  may 
commit  toaste  on  the  estate-tail,  by  felling  timber,, 
pulling  down  houses,  or  the  like,  without  being  im-  [116} 
peached,  or  called  to  account,  for  the  same.  2.  That 
the  wife  of  the  tenant  in  tail  shall  have  her  dower^  or  thirds 
of  the  estate-tail.  3.  That  the  husband  of  a  female  tenant  in 
tidl  may  be  tenant  by  the  curtesy  of  the  estate-tail.  4.  That 
an  estate-tail  may  be  barred^  or  destroyed  by  a  fine,  by  a  com- 
mon recovery,  or  by  lineal  warranty  descending  with  assets 
to  the  heir.     All  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  estates-tail :  the  establish-i 
ment  of  which  family  law  (as  it  is  properly  styled  by  Pigott  k) 
occasioned  infinite  difficulties  and  disputes  ^.  Children  grew 
disobedient  when  they  knew  they  could  not  be  set  asides 
farmers  were  ousted  of  their  leases  made  by  tenants  in  tail ; 
for,  if  such  leases  had  been  valid,  then  under  color  of  loitf^ 
leases  the  issue  might  have  been  virtually  disinherited  ;  cre-> 
ditors  were  defrauded  of  their  debts ;  for,  if  tenant  in  tail 
could  have  charged  his  estate  with  their  payment,  he  might 
also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  as 
it  was  worth :  innumerable  latent  entails  were  produced  to 
deprive  purchasers  of  the  lands  they  had  fairly  bought ;  of 
suits  in  cpnsequence  of  which  our  ancient  books  are  full :  and 
treasons  were  encouraged ;  as  estates-tail  were  not  liable  to. 

e  Lift.  tec.  W,  30..  %  Com.  RecoT.  5, 

f  Co,  litt.  234.  hi  Rep.  13T« 
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forfeiture^  longer  than  for  the  tenant's  life^  So  that  they 
were  justly  branded,  as  the  source  of  new  contentions^  and 
mischiefs  unknown  to  the  common  law :  and  almost  uniTcr- 
sally  considered  as  the  common  grievance  of  the  realm  ^  But 
as  the  nobility  were  always  fond  of  this  statute,  because  it 
preserved  their  family  estates  from  forfeiture,  there  was  lit- 
tle hope  of  procuring  a  repeal  by  the  legislature ;  and  there- 
fore, by  the  connivance  of  an  active  and  politic  prince,  a 
method  was  devised  to  evade  it. 

About  two  hundred  years  intervened  between  the  making 
of  the  statute  de  danisy  and  the  application  of  common  reco- 
veries to  this  intent,  in  the  tyrelfth  year  of  Edward  IV ;  which 
were  then  openly  declared  by  the  judges  to  be  a  suf- 
[  1^  1 7]  ficient  bar  of  an  estate-tail  ^.  For  though  the  courts 
had,  so  long  before  as  the  reign  of  Edward  III,  very 
frequently  hinted  their  opinion  that- a  bar  might  be  effected 
upon  these  principles  ^  yet  it  never  was  carried  into  execu- 
tion ;  till  Edward  IV.  observing  °^  (in  the  disputes  between 
the  houses  of  York  and  Lancaster)  how  little  effect  attainders 
for  treason  had  on  families,  whose  estates  were  protected  by 
the  sanctuary  of  entails,  gave  his  countenance  to  this  pro- 
ceeding, and  suffered  Taltarum's  case  to  be  brought  before 
the  court  ° :  wherein,  in  consequence  of  the  principles  then 
laid  down,  it  was  in  effect  determined,  that  a  common  reco- 
very suffered  by  tenant  in  tail  should  be  an  effectual  destruc- 
tion thereof.  What  common  recoveries  are,,  both  in  their 
nature  and  consequences,  and  why  they  are  allowed  to  be  a 
bar  to  the  estate-tail,  must  be  reserved  to  a  subsequent 
inquiry.  At  present  I  shall  only  say,  that  they  are  fictitious 
proceedings,  introduced  by  a  kind  of  fiia  fratuj  to  elude  the 
statute  de  donisj  which  was  found  so  intolerably  mischievous, 
and  which  yet  one  branch  of  the  legislature  would  not  then 

t  Co.  Litt.  10.   Moor.  156.  10  Bcp.  39.              n  Year  book.    12  Edw.  IV.  14.  19.  Fitzh. 

k  1  Rep.  HI.    0  Rep.  40.  Jbr,  tit,fixux  recm>,  20.  Bro.  i!&r.  tM.  30.  tit. 

1 10  Rep.  37, 36.  rewfuw  in  volue*  19.  tit  tale*  3«» 
m  ri|ott,8. 
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consent  to  repeal ;  and^  that  these  recoferies)  however  clan* 
dettinely  introduced^  are  now  become  by  long  use  and 
acquiescence  a  most  common  assurance  of  lands; 'and  are 
looked  upon  as  the  legal  mode  of  conveyance,  by  which 
tenant  in  4^  may  dispose  of  his  lands  and  tenements :  so 
that  no  court  will  suffer  them  to  be  shaken  or  reflected  on, 
and  even  acts  of  parliament  <>  have  by  a  sidewind  counte- 
nanced and  established  them. 

This  expedient  having  greatly  abridged  estates-tail  with 
regard  to  their  duration,  others  were  soon  invented  to  strip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  for  treason.  For,  notwith- 
standing the  large  advances  made  by  recoveries,  in  the  com- 
pass of  about  threescore  years,  towards  unfettering  these 
inheritances,  and  thereby  subjecting  the  lands  to  for- 
feiture, the  rapacious  prince  then  reigning,  finding  [118] 
them  frequently  resettled  in  a  similar  manner  to  suit 
the  convenience  of  families,  had  address  enough  to  procure  ai 
statute  P,  whereby  all  estates  of  inheritance  (under  which  ge- 
neral words  estates-tail  were  covertly  included)  are  declared 
to  be  forfeited  to  the  king  upon  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time,  was 
by  the  statute  32  Hen.  VIII.  c.  28.  whereby  certain  leases 
made  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
of  the  issue,  were  allowed  to  be  good  in  law,  and  to  bind  the 
issue  in  tail  (11).  But  they  received  a  more  violent  blow,  in 
the  same  session  of  parliament,  by  the  construction  put  upon 
the  statute  of  fines <i,  by  the  statute  32  Hen.  VIII.  c.  36. 
which  declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a  com- 
plete bar  to  him  and  his  heirs;  and  all  other  persons,  claim- 
ing under  such  entail.  This  was  evidently  agreeable  to  the 
intendon  of  Henry  VII,  whose  policy  it  was  (before  common 

o  11  Hen.  VIL  c  80.   7  Hen.  VIII.  c  4.  p  96  Hen.  VIU.  c.  19. 

S4  and  35  Hen.  VIII.  e.  90.    14  Eliz.  c.  8.  q  4  Hen.  VII. c.24. 

4aad5  Ann.e.  10.    14  Geall.  cSO. 

I       I      » 
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cecoTeries  kad  obtained  their  full  strength  and  authority)  to 
lay  the  road  as  open  as  possible  to  the  alienation  of  landed 
property,  in  order  to  weaken  the  overgrown  power  of  his 
nobles.  But  as  they>  from  the  opposite  reasons,  were  not 
easily  brought  to  consent  to  such  a  proyi»on,  it  was  there- 
fore couched,  in  his  act,  under  covert  and  obscure  expres- 
sions. And  the  judges,  though  willing  to  construe  that 
statute  as  favorably  as  possible  for  the  defeating  of  entailed- 
estates,  yet  hesitated  at  giving  fihes  so  extensive  a  power  by 
mere  implication,  when  the  statute  dt  donU  had  expressly 
declared,  that  they  should  not  be  a  bar  to  estates-tail.  But 
the  statute  of  Henry  VIII,  when  the  doctrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  impli- 
citly obeyed  than  before,  avowed  and  established  that  inten- 
tion. Yet,  in  order  to  preserve  the  property  of  the  crowu 
from  any  danger  of  infringement,  all  estates-tail  created  hy 
the  crown,  and  of  which  the  crown  has  the  reversion,  are 
excepted  out  of  this  statute.  And  the  same  was  done  with 
regard  to  common  recoveries,  by  the  statute  34  &  35  Hen. 

VIII.  c.  20.  which  enacts,  that  no  feigned  recovery 
[1193     had  against  tenants  in  tail,  where  the  estate  was 

created  by  the  crown «",  and  the  remainder  or  rever- 
sion continues  still  in  the  crown,  shall  be  of  any  force  and 
effect.  Which  is  allowing,  indirectly  and  collaterally,  their 
full  force  and  effect  with  respect  to  ordinary  estates-tail, 
where  the  royal  prerogative  is  not  concerned. 

Lastly,  by  a  statute  of  the  succeeding  years  allxstates- 
tall  are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  special  contract ;  as  since,  by 
the  bankrupt  laws  S  they  are  also  subjected  to  be  sold  for  the 
debts  contracted  by  a  bankrupt.  And,  by  the  construction 
put  on  the  statute  43  Eliz.  c.  4.  an  appointment ^  by  tenant 
in  tail  of  the  lands  entailed,  to  a  charitable  use,  is  good  with- 
out fine  or  recovery. 

r  Co.  litt.  372.  t  StJit.  31  Jic  I.  r.  19. 

■  33  Ktau  vm.  c  SOL  tec  75,  u  2  Venii  453.    Cban.  Free  16. 
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Estates-tail,  being  thus  by  degrees  unfettered,  are  now 
reduced  again  to  almost  the  same  state,  even  before  issue  bom, 
as  conditional  fees  were  in  at  common  law^  after  the  condition 
was  performed,  by  the  birth  of  issue.  For,  first,  the  tenant  in 
tail  is  now  enabled  to  aliene  his  lands  and  tenements  by  fine,  by 
recoTery,  or  by  certain  other  means ;  and  thereby  to  defeat  the 
interest  as  well. of  his  own  issue,  though  unborn,  as  also  of  the 
reversioner,  except  in  the  case  of  the  crown :  secondly,  he  is 
now  liable  to  forfeit  them  for  high  treason :  and,  lastly,  he  may 
charge  them  with  reasonable  leases,  and  also  with  such  of  his 
debts  as  are  due  to  the  crown  on  specialties,  pr  have  been  con- 
tracted with  his  fellow-subjects  in  a  course  of  extensive  com- 
merce. 


CHAPTER  THE  EIGHTH. 


OF  FREEHOLDS,  NOT  OF  INHERI- 
TANCE. 


W  E  are  next  to  discourse  of  such  estates  of  freehold,  as 
are  not  of  inheritance,  but  /f>r  Ufe  only.  And  of  these  estates 
lor  life,  some  are  eonventtontl,  or  expressly  created  by  the 
act  of  the  parties ;  others  merely  legal,  or  created  by  coDstnic- 
tion  and  operation  of  law*.  We  will  consider  them  both  in 
their  order. 

I.  Estates  for  life,  expresdf  created  hj  deed  or  grant 
(which  alone  are  propeHji  convendonal) ,  are  where  a  lease  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term  of 
bis  own  life,  or  for  that  of  any  other  person,  or  for  more  lives 
than  one :  in  any  of  which  cases  he  is  styled  tenant  for  life ; 
only,  when  he  holds  the  estate  by  the  life  of  another,  he  is 
usually  called  tenant  ^uroufn-vKb.  These  estates  for  life  are, 
like  inheritances,  of  afcodal  nature ;  and  were,  for  some  time, 
the  behest  estate  that  any  man  could  hare  in  a  feud,  which  (as 
we  have  before  seen*)  was  not  in  its  original  hereditary.  They 
are  g^ven  or  conferred  by  the  same  fcodal  rights  and  solemni- 
ties, the  same  investiture  or  livery  of  seisin,  as  fees  themselves 
are ;  and  they  are  held  by  fealty,  if  demanded,  and  such  con- 
vendonal  rents  and  services  as  the  lord  or  lessor,  and  his  tenant 
or  k&see,  have  agreed  on. 

■  WI^^h^  im.  b  uh. «. «,  « p^f. «. 
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EsTATXs  for  life  may  b^  created)  nqt  only  by  the  express 
WO|tls  before  mentionedi  but  also  by  a  general  grant)  with* 
out  defining  or  limiting  any  specific  estate.  Aa^  if  one 
grants  to  A.  B*  the  manpr  of  Dale,  thia  makes  bim  tenant 
for  life  ^.  For  thought  as  there  are  no  words  of  inheritance, 
or  Aeirsf  mer^ned  in  the  grant,  it  cannot  be  construed  to 
be  a  fee,  it  shall  however  be  construed  to  be  as  large  an  estate 
as  the  word*  of  the  donation  will  bear,  and  therefore  an  estate 
for  Ufo.  Also  such  a  grant  at  large,  or  a  grantfor  term  of 
life  generally,  shall  be  construed  to  be  an  estate  for  the  life 
0/  the  grantee^ i  in  case  the  grantor  hath  authority  to  make 
such  a  grant :  for  va  estate  for  a  man's  own  life  is  more  bene- 
ficial and  of  a  higher  nature  than  for  any  other  life;  and  the 
rule  of  law  is,  that  all  grants  are  to  be  taken  most  strongly 
against  the  grantor^,  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as* 
long  as  the  life  for  which  they  are  granted :  but  there  are 
some  estates  for  life,  which  may  det^ermine  upon  foture  con- 
tingencies, before  tlie  life,  for  which  they  are  created,  expires* 
As,  if  an  estate  be  granted  to  a  woman  during  her  widow- 
hood, or  to  a  man  until  he  be  promoted  to  a  benefice ;  in 
these,  and  similar  cases,  whenever  the  contingency  happens^ 
when  the  widow  marries,  or  when  the  grantee  obtains  a  bene- 
fice, the  respective  estates  are  absolutely  determined  and 
gone  s.  Yet,  while  they  subsist,  they  are  reckoned  estates  for 
life ;  because,  the  time  for  which  they  will  endure  being 
uncertain,  they  may  by  possibility  last  for  life,  if  the  contin- 
gencies upon  which  they  are  to  determine  do  not  sooner  hap- 
pen. And,  moreover,  in  case  an  estate  be  granted  to  a  man 
for  his  life,  generajily,  it  may  also  determine  by  his  crvil 
death :  as  if  he  enters  into  a  monastery,  whereby  he  is  dead 
in  law*^ :  for  which  reason  in  conveyances  the  grant  is  usually 
made  "  for  the  term  of  a  man's  natural  life ;"  which  can  only 
determine  by  his  natural  deaths 

dC0.Iitt.43.  f  Ibid.  30.   .  kSRep.48. 

e  Dad.  VC9.iitt.4S.  9Be^8a.       i  Sm  Vcd.  L  p,  131. 
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Tuu  intidenis  fjo  an  testate  for  Hfe  are,  principally  the  fol* 
lowing ;  which  are  applicable  not  only  to  that  specie^  of  ten« 
ants  fbr.>tife,  which  are  expressly  created  by  deed ;  but  idso 
to  those^  which  are  created  by  act  and  operation  of  law.  ' 

1.  Evemr  tenant  for  Ufe^  unlciss  restrained  l^  covenant  or 
agreement)  may  of  common  right  take  upon,  the  land 
demised  to  him  reasonable  estovers ^  or  botes^.  For  he  hath 
a  right  to  the  full  enjoyment  and  use  of  the  land)  and 
all  its  profits,  during  his  estate  therein.  But  he  is  not 
permitted  to  cut  down  timber  or  do  other  waste  upon  the 
premises  1° :  for  the  destruction  of  such  things,  as  are  not 
the  temporary  profits  of  the  tenement,  is  not  necessary  for 
the  tenant's  complete  enjoyment  of  his  estate ;  but  tends  to 
the  permanent  and  lasting  loss  of  the  person  entitled  to  the 
inheritance  (1). 

2.  Tenant  for  life,  or  his  representatinres,  shall  not  be 
pirejudiced  by  any  sudden  determination  of  his  estate,  because 
such  a  determination  is  contingent  and  uncertain*^.  There* 
fore  if  a  tenant  for  his  own  life  sows  the  lands,  and  diea 
before  'harvest,  his  executors  shall  have  the  emblementsj  or 
profits  of  tl\e  crop :  for  the  estate  was  determined  by  the  act 
^  God;  and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemir^ 
facit  injuriatn.   The  representatives,  therefore,  of  the  tenant 

for  life  shall  have  the  emblements,  to .  compensate  for  the 
labor  and  expense  of  tilling,  manuring,  and  sowing  the 
lands ;  and  also  for  the  encouragement  of  husbandry,  which 
being  a  public  benefit,  tending  to  the  increase  and  plenty  of 
provisions^  ought  to  have  the  utmost  security  and  privilege 
that  the  law  can  give  it.  Wherefore  by  the  feodal  law,  if  a 
tenant  for  life  died  between  the  beginning  of  September  and 
the  end  of  February,  the  lord,  who  was  entitled  to  the  rever- 
ie Sec  pag.  35.  I  Co.  Lltt.  41.  m  Ibid.  53.  n  Ibid.  SS. 


(1)  See  p.  283.  pott,  in  what  cases  the  tenant  for  life  may  cut  down 
timber,  and  commit  what  in  law  is  called  waste. 
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aion>  was  dso  entitled  ta  the  profits  of  the  whole  year ;  but) 
if  he  died  between  the  beginning  of  Mq3!t:h.and  the 
end  of  August,  the  heirs  of  the  .tenant  received  the  [I23j 
whole <>.  From  hence  our  law  of  emblements  seems 
to  have  been  derived,  but  with  very  considerable  improve* 
ments.  So  it  is  also,  if  a  nuav  be  tenant  for  the  life, of  ano- 
ther, and  ce^tuy  guevu,  or  he  on  whose  life  the  land  is  held, 
dies  after  the  com  sown,  the  tenant  fiur  autcr  ine  shall  have 
the  emblements.  The  same  is  also  the  rule,  if  a  life-eatate 
be  determined  by  the  act  of  law.  Therefore,  if  a  lease  be 
made  to  husbapd  and  wife  during  coverture,  (which  gives 
them  a  determinable  estate  for  life,)  and  the  husband  sows 
the  land,  and  afterwards  they  are  divorced  a  vinculo  matrimo' 
'nii^  the  husband  shall  have  the  emblements  in  this  case ;  for 
the  sentence  of  divorce  is  the  act  of  law?.*  But  if  an  estate 
for  life  be  determined  by  the  tenant's  ovm  acty  {as,  by  forfeit*- 
ure  for  waste  committed ;  or,  if  a  tenant  during  widowhop4 
thinlLS  proper  tQ  marry,)  in  these,  and  similar  cases,  the  ten- 
apts,  having  thus  determined  the  estate  by  their  own  acts, 
shall  not  be  entitled  to  take  the  emblements.  The  doctrine 
of  emblements  extends  not  only  to  com  sown,  but  to  roots 
planted,  or  other  annual  artificial  profit,  but  it  is  otherwise  of 
fruit-trees,  grass,  and  the  like ;  which  are  not  planted  annually 
at  the  expense  and  labor  of  the  tenant,  but  are  either  a  perma* 
nent,  or  natural,  profit  of  the  earth  i".  For  when  a  man  plants 
a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplation  of 
any  present  profit ;  but  merely  with  a  prospect  of  its,  being 
useful  to  himself  in  future^  and  to  future  successions  of  ten** 
ants.  The  advantages  also  of  emblements  are  particularly 
extended  to  the  parochial  clergy  by  the  statute  28  Hen.  VUL 
c.  1 1  (2).     For  all  persons^  who  are  presented  to  any  eccle- 

0  Feud.  L.  2.  t.  28.  q  Co.  Litt.  55. 

p  5  Rep.  110.  r  Co.  litt.  SS,  5fi.   1  Rdl.  Abr.  728. 


(2)  That  statute  enables  an  inoumbent  to  bequeath  by  will,  the  com 
and  ^ain  gfrowing  upon  the  gplebe-lantl. 
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sid8tiGid?tienefice,  or  to  any  civil  ofiice»  zte  considered  as  teii^~ 
ants  for  th^ir  own  lives,  unless  the  contrary  be  expressed  m 
the  form  of  donation. 

5.  A  THiRB  incident  to  estates  for  life  relates  to  the  under- 
tenants or  lessees.  For  they  have  the  samct  nay  greater 
indulgences  than  their  lessors,  the  origtnal  tenants  for  life. 

The  same ;  for  the  law^f  estovers  and  emblements^ 
[124]    with  regard  to  the  tenant  for  life,  is  also  law  with 

regard  to  his  under-tenant,  wh6  represents  him  Md 
stands. in  his  place*:  and  greater;  for  in  those  cases  where 
tenant  for  life  shall  not  have  the  emblements,  because  the 
estate  determines  by  his  own  act,  the  exception  ehall  not  reach 
his  lessee  who  is  a  third  persop.  As  in  the  case  of  a  woman 
who  holds  durante  indtdtate;  her  taking  husband  is  her  own 
act,  and  therefore  deprives  her  of  the  emblements :  but  if  she 
leases  her  estate  to  an  under-tenant,  who  sows  the  land,  and 
she  then  marries,  this  her  act  shall  not  deprive  the  tenant  of 
his  emblements,  who  is  a  stranger  and  could  not  prevent  her*. 
The  lessees  of  tenants  for  life  had  also  at  the  common  law 
another  most  unreasonable  advantege ;  for,  at  .the  death  of 
their  lessors,  the  tenants  for  life,  these  under-tenants  might  if 
they  pleased  quit  the  premises,  and  pay  no  rent  to  aiiy  body 
for  the  occupation  of  the  land  sinte  the  last  quarter  day,  or 
other  day  assigned  for  payment  of  rent^.  To  remedy  which 
it  is  now  enacted  r,  that  the  executors  or  administrators  of 
tenant  for  life,  on  whose  death  any  lease  determined,  shall 
recover  of  the  leasee  a  ratable  proportion  of  rent,  from  the 
last  day  of  payment  to  the  death  of  such  lessor  (3). 


•  Co.  Litt.  58. 

t  Cro.  Eliz.  461.   1  RoU.  Abr.  727. 


Q  10  Rip.  127. 

V  Stat.  11  Gto.  n.  e.  19.  see.  15. 


(3)  This  act  is  confined  to  the  death  of  the  landlord,  who  holds  for 
his  own  life ;  and  therefore,  it  seems,  if  tenant  ^r  autre  vie  leases,  and 
the  cestuy  que  vie  dies,  the  lessee  is  not  compellable  to  pay  any  lent 
from  the  last  day  of  payment  before  the  death  of  cenuy  que  vie,  10 
Kef,  128.  , 
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II.  THBnext  estate  for  fife  is  of  the  legal  kind)  as  contra* 
dUtinguished  from  coayenUonal ;  viz.  that  of  tenant  in  taU 
u^er  fi099Unlit^  ofi99ue  exHnch  This  hqipens,  where  one  is 
tenant  in  special  tail)  and  a  person^  Ironn  whose  body  the  issue 
wus  to  spiingy  dies  without  issuer  or^  having  left  issue,  that 
issue  i>ecomes  extinct :  iiv  either  of  these  cases  the  surviidng 
tenant  in  special  tail  becomes  tenant  in  tail  after  possibility 
of  issue  extinct.  As,  where  one  has  an  estates  to  him  and 
his  heirs  on  the  body  of  his  present  wife  tabe  hegotten,  and 
the  wife  dies  without  issue  ^  i  in  this  case  the  man  has  an 
estat^tail,  which  cannot  possibly  descend  to  any  one  ;  and 
therefore  the  law  makes  use  of  this  long  periphrasis,  as 
absolutely  necessary  to  give  an  adequate  idea  of  his  estate. 
For  if  it  had  called  Mm  barely  ttriant  infee^tail  afietialy 
that  would  not  have  (tistinguished  him  from  others  ;  [}^S\ 
and  besides  h&  has  no  longer  an  estate  of  inheritance^ 
or  fee>,  for  he  can  have  no  heirs  capable  of  taking  ficrfomuim 
doni.  Had  it  called  him  tenant  in  tail  without  isauej  this  had 
<mly  related  to  the  present  &ct,  and  would  not  have  excluded 
the  possibility  of  future  issue.  Had  he  been  styled  tenant  in 
tail  without  fta^HHUty  ofissue^  this  would  exclude  time  past 
as  well  as  present,  and  he  might  under  this  description  never 
have  had  any  possibility  of  issue.  No  definition  therefore 
could  so  exactly  mark  him  out,  as  this  of  tenant  in  tail  after 
fiosaiidlity  qfiseue  extinct^  which  (with  a  precision  peculiar 
to  our  own  law)  not  only  takes  in  the  possibility  of  issue  in 
tail  which  he  once  had,  but  also  states  that  this  possibility  Is 
now  extinguished  and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,i)y 
the  death  of  that  person  out  of  whose  body  the  issue  was  to 
spring ;  for  no  limitation,  conveyance,  or  other  human  act 
can  make  it.  For,  if  land  be  given  to  a  man  and  his  wife, 
and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinculo  matrimonii^  they  shall  neither  of  them  have 
this  estate,  but  be  barely  tenant^  for  life,  notwithstanding  tlie 

V  litC  lec  32.  X  1  RolL  Re^.  IH   XI  lUp.  89. 
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inheritance  once  vested  in  tbem  r^  A  posmbility  of  issue  is 
alwafs  supposed  to  exist,  in  law,  unless  extinguished  by  the 
death  of  the  parties;  even  though  the  donees  be  each  of 
tbem  an  hundred  years  old'. 

This  estate  is  of  an  amphibious  natui«,  partaking  partly 
of  an  estate-tail)  and  partly  of  an  estate  for  Ufe.  The  tenant 
is,  in  truth,  only  tenant  for  life,  but  with  many  of  the  privi- 
leges of  a  tenant  in  tail ;  as,  not  to  be  punishable  for  waste^ 
i^r.»(3):  or,  he  is  tenant  in  tail,  with  many  of  the  restric- 
tions of  a  tenant  for  life ;  as,  to  forfeit  his  estate  if  he  alienes 
it  in  fee-simple  ^ :  whereas  such  alienation  by  tenant  in  tail, 
though  voidable  by  the  issue,  is  no  forfeiture  of  the  estate  to 
the  reversioner :  who  is  not  concerned  in  interest, 
[  1 263  ^  ^  possibility  of  issue  be  extinct.  But,  in  general, 
the  law  looks  upon  this  estate  as  equivalent  to  an 
estate  for  life  only  ;  and,  as  such,  will  permit  this  tenant  to 
exchange  his  estate  with  a  tenant  for  life  ;  which « exchange 
can  only  be  made,  as  we  shall  see  hereafter,  of  estates  that 
are  equal  in  their  nature. 

III.  Tenant  by  the  curtesy  of  England^  is  where  a  man 
marries  a  woman  seised  of  an  estate  of  inheritance,  that  is, 
of  lands  and  tenements  in  fee-simple  or  fee -tail ;  and  has 
by  her  issue,  bom  alive,  which  was  capable  of  inheriting 
her  estate*  In  this  case,  he  shall,  on  the  death  of  his  wife, 
hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of  Eng- 
land^. 

Tuia  estate,  according  to  Littleton,  has  its  denomination, 
because  it  is  used  within  the  realm  of  England  only  ;  and  it 

y  Co.  Litt.  28.  a  Co.  LHt.  27.   ,  c  Lht.  tee.  35.  53. 

X  Liu.  lec  34.  Co.  Ifitt.  28.  b  l\aL  28. 


(3)  But  although  he  is  not  punishable  if  he  cuts  down  trees,  yet 
they  are  not  his  property,  but  will  belong  to  the  first  person  living  at 
the  time  wheA  they  are  ciit,  who  has  an  estate  of  inheritance.  Harg. 
Co,  Lia,  27.  b,    3  P.  Wnu.  240. 
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is  said  in  the  mirroir  ^  to  have  been  introduced  bf  Idng  Henfy 
the  first ;  but  it  9ppe^^^  ^^^  ^o  have  been  the  established 
law  of  Scotland,  wherein  it  was  called  curialitaa^y  so  that  pro- 
bably our  word  curtesy  was  understood  to  sigmfy  rather  an 
attendance  upon  the  lord's  court  or  curti^j  (that  is^iieing  his 
vassal  or  tenant,)  than  to  denote  any  peculiar  favor  belong- 
ing to  this  island  (4)^  And  therefore  it  is  laid  down ^  that 
by  having  issue,  the  husband  shall  be  entitled  to  do  homage 
to  the  lord,  for  the  vrife's  lands,  alone :  whereas,  before  issue 
had,  they  must  both  have  done  it  together.  It  is  likewise 
used  in  Ireland,  by  virtue  of  an  ordinance  of  king  Henry  IIIk. 
It  also  appears  ^  to  have  obtained  in  Normandy ;  and  was 
Ukewise  used  among  the  ancient  Almains  or  Germans  L 
And  yet  it  is  not  generally  apprehended  to  have  been  a  con- 
sequence of  feodal  tenure  S  though  I  think  some  substantial 
feodal  reasons  may  be  given  for  its  introduction.  For,  if  a 
woman  seised  of  lands  hath  issue  by  her  husband,  and  dies, 
the  husband  is  the  natural  guardian  of  the  child,  and  as  such 
is  in.  reason  entitled  to  the  profits  of  the  lands  in  order  to 
maintain  it  (5) ;  for  which  reason  the  heir  apparent  of  a 
tenant  by  the  curtesy  could  not  be  in  ward  to  the  lord  of  the 

4  c.  1.  &ee.  3.  h  Grand  Constxun.  e.  119. 

e  Cn^.  K  2. 1. 19.  aec  4.  i  lindenbtoir.  UL.  Almati.  t.  01. 

f  Litt,  see.  90.    Co.  Liu.  .'M.  «7.  k  Wright,  294. 
g  Pat.  11  H.  III.  ni.  30.  in  3  Rac  A,br.  659. 


(4)  I  should  rather  think  with  Mr.  Wooddeson,  that  this  estate  took 
its  name  from  its  peculiarity  to  England :  and  that  it  was  afterwards 
introduced  into  Scotland  and  Ireland.  2  Woodd.  18.  Tenant  by  the 
curtesy  of  England,  perhaps  originally  signified  notliing  more  than  ten- 
ant by  the  couru  of  England ;  as  in  Latin  he  is  called  tenent  per  legem 
Jngii^»    See  stat.  pro  tenentibua  per  legem  Anglia,    App.  to  Ruff.  29. 

(5)  And  this  estate  seems  founded  upon  the  natural  and  rational 
principle,  that  it  is  fitter  that  the  son  should  be  in  a  state  of  dependence 
upon  the  father,  than  the  father  upon  the  son. 
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fee?  during  the  life  af  such^enaat  K  As  soon  the? efore  as 
aiijr  child  wan  boniy  the  &ther  beg^  to  have  a  permanent 
interest  in  the  lands,  he  became  one  of  the  fiarea  eurtU^  did 
homage  to  the  lord,  and  was  called  tenant  by  the  curteB]^ 
initiate  i  and  this  estate  being  once  Tested  in  him  by  the 
birth  of  the  child,  was  not  suffered  to  determine  by  the  sub* 
Sequent  death  or  coming  of  age  of  the  infant. 

There  are  four  requisites  necessary  to  make  a  tenancy 
by  the  curtesy ;  marriage,  seisin  of  the  wife,  issue,  and  death 
of  the  wife"<^.  1.  The  marriage  must  be  canonical  and  legal* 
2.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or  posses- 
sion  of  the  lands ;  not  a  bare  right  to  possess,  which  i»  a 
seisin  in  law,  but  an  actual  possession,  which  is  a  seisin  in 
deed.  And  therefore  a  man  shall  not  be  tenant  by  the 
curtesy  of  a  remainder  or  reversion.  But  of  some  incorpo- 
real hereditaments  a  man  may  be  tenant  by  the  curtesy, 
though  there  have  been  no  actual  seisin  of  the  wife  :  as  in 
case  of  an  advowson,  where  the  church  has  not  become 
void  in  the  life-time  of  the  wife ;  which  a  man  may  hold 
by  the  curtesy,  because  it  is  impossible  ever  to  have  actual 
seisin  of  it,  and  imfiotentia  excusat  legem\  If  the  wife  be  an 
idiot,  the  husband  shall  not  be  tenant  by  the  curtesy  of  her 
lands ;  for  the  king  by  prerogative  is  entitled  to  them,  the 
instant  she  herself  has  any  title  :  and  since  she  could  never 
be  rightfully  seised  of  the  lands,  and  the  husband's  title 
depends  entirely  upon  her  seisin,  the  husband  can  have  no 
title  as  tenant  by  the  curtesy®  (6).  3.  The  issue  must  be 
bom  alive.  Some  have  had  a  notion  that  it  must  be  heard 
to  cry ;  but  that  is  a  mistake.    Crying  indeed  is  the  strongest 


I  F.  N.  B.  14?. 
m  Co.  LitU  30. 


n  Co.  Litt  29. 

o  Co.  litt.  30.    Plowd.  U3. 


(6)  See  this  doubted  in  ffar^,  Co.  Litt,  30, 
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evidence  of  its  being  born  aliye ;  but  it  i«  not  the  onfy  evi- 
dence p.  The  issue  also  must  be  bom  during  the  life  of  the 
mother ;  for,  if  the  mother  dies  in  labor,  and  the 
Caesarean  operation  is  performed,  the  husband  in  [138] 
l&is  case  shall  not  be  tenant  by  the  curtesy :  because, 
at  the  instant  of  the  mother's  death,  he  was  clearly  not  enti- 
tled, as  having  had  no  issue  bom,  but  the  land  descended  to 
the  child,  while  he  was  yet  in  his  mother's  womb ;  and  the 
estate  being  once  so  vested,  shall  not  afterwards  be  taken 
from  him  9.  In  gavelkind  lands,  a  husband  may  be  tenant 
by  the  curtesy  without  having  any  issue  *^  (7).  But  in  general 
there  must  be  issue  bom ;  and  such  issue  as  is  also  capable  of 
inheriting  the  mother's  estate  ■.  Therefore  if  a  woman  be 
tenant  in  tail  maiey.and  hath  only  a  daughter  bom,  the  hus- 
band is  not  thereby  entitled  to  be  tenant  by  the  curtesy; 
because  such  issue  female  can  never  inherit  the  estate  in  tail 
male  t.  And  this  seems  to  be  the  principal  reason,  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of  which 
the  wife  was  not  actually  scused :  because,  in  order  to  entitle 
himself  to  such  estate,  he  must  have  begotten  issue  that  may 
be  heir  to  the  wife  ;  but  no  one,  by  the  standing  rule  of  law, 
can  be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor 
was  not  actually  seised ;  and  therefore  as  the  husband  hath 
never  begotten  any  issue  that  can  be  heir  to  those  lands  (8), 
he  shall  not  be  tenant  of  them  by  the  curtesy  ^.  And  hence 
we  may  observe,  with  how  much  nicety  and  consideration 

p  Djrer.  25.  8  Rep.  34.  »  Litt..  sec.  5Cu 

q  Coi  Litt.  30.  t  Co.  Litt.  39. 

r  HM.  3Q,  u  Ibid.  40. 


(7)  But  a  tenant  by  curtesy  of  gavelkind  lands  has  only  a  moiety  of 
the  wifei's  estate,  which  he  loses  by  a  second  marriage.  Robin.  Gavelk. 
b.  2.  c.  1. 

(8)  The  issue  in  this  case  must  be  heir  to  the  lands,  tliough  he  is  not 
heir  to  his  mother ;  but  he  will  inherit  them  by  an  immediate  descent 
from  the  person  last  seised. 
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the  old  rules  of  law  were  framed;  and  how  closely  they  are 
<:onnected  and  interwoven  together,  supporting)  illustr&tingy 
and  demonstrating  one  another.  The  time  when  the  issue 
was  bom  is  immaterial)  provided  it  were  during  the  cover* 
ture:  for,  whether  it  were  bom  before  or  after  the  wife's 
seisin  of  the  lands,  whether  it  be  living  or  dead  at  the  time 
of  the  seisin,  or  at  the  time  of  the  wife's  decease,  the  bus* 
band  shall  be  tenant  by  the  curtesy^.  The  husband  by  the 
birth  of  the  child  becomes  (as  was  before  observed)  tenant 
by  the  curtesy  initiate  i^,  and  may  do  many  acts  to  charge  t^e 
lands  :  but  his  estate  is  not  coiuummate  till  the  death  of  the 
wife »  which  is  the  fourth  and  last  requisite  to  make  a  com- 
plete tenant  by  the  curtesy  y, 
f  129]  IV.  Tenant  in  dower  is  where  the  husband  of  a 
woman  is  seised  of  an  estate  of  inheritance,  and  dies; 
in  this  case,  the  wife  shall  have  the  third  part  of  all  the  lands 
and  tenements  whereof  he  was  seised  at  any  time  during  the 
coverture,  to  hold  to  herself  for  the  term  of  her  natural  life*. 
DowER  is  called  in  Latin  by  the  foreign  jurists  doarium^ 
but  by  Bracton  and  our  English  writers  do9 :  which  among 
the  Romans  signified  the  marriage  portion,  which  the  wife 
brought  to  her  husband ;  but  with  us  is  applied  to  signify  this 
kind  of  estate,  to  which  the  civil  law,  in  its  original  statCf 
had  nothing  that  bore  a  resemblance :  nor  indeed  is  there  any 
thing  in  general  more  different,  than  the  regulation  of  landed 
property  according  to  the  English  and  Roman  laws.  Dower 
out  of  lands  seems  also  to  have  been  unknown  in  tlie  early 
part  of  our  Saxon  constitution ;  for,  in  the  laws  of  king 
Edmonds  the  wife  is  directed  to  be  supported  wholly  out 
of  the  personal  estate.  Afterwards,  as  may  be  seen  in  gavel- 
kind tenure,  the  widow  became  entitled  to  a  conditional 
estate  in  one  half  of  the  lands ;  with  a  proviso  that  she  re- 
mained chaste  and  unmarried  ^ ;  as  is  usual  also  in  copyhold 

wCo.Litt.2Q.  aWilk.7f. 

z  IbkL  30.  b  Somaer.  Gcvdk.  51.  Co.  Utt  S3.  Bxe. 

y  n>id.  Dower.  70. 

r.  Mtt.  tec  39 
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4^¥er%  or  &ee  bench.  Yet  flcmie«  Iwfc  u&Ahtd  the  iotroduc- 
tkm  of  dpwer  to  the  Normans,  as  a  branch  of  iheir  local  tenures ; 
though  we  cemnet  expect  any  feodal  reason  for  Us  invendoQ, 
amce  it  was  not  a  part  of  the  pure*  primative,  simple  law  of 
ftuds,  but  was  first  of  all  introduqed  into  that  system  (wherein 
it  was  called  triens^  terfia^j  and  dotnlitiumj  by  the  emperor 
Frederick  the  second^ ;  who  was  contemporary  with  our  king 
Henry  III*  It  is  possible,  therefore,  that  it  might  be  with  us  the 
relic  of  a  Danish  custom :  since,  according  to  the  historians  of 
that  country,  dower  was  introduced  into  Denmark  by  Swein,  the 
&ther  of  our  Canute  the  great,  out  of  gratitude  to  the  Danish 
ladies,  who  sold  all  their  jewels  to  ransom  him  when 
taken  prisoner  by  the  Vandals  f.  However  this  be,  the  [  1 30] 
reason,  which  our  law  gives  for  adopting  it,  is  a  very 
plain  and  sensible  one ;  for  the  sustenance  of  the  wife,  and  the 
nurture  and  education  of  the  younger  children  s. 

In  treating  of  this  estate,  let  us,  first,  consider,  who  may  be 
endowed ;  secondly,  of  what  she  may  be  endowed ;  thirdly,  the 
manner  how  she  shall  be  endowed ;  and  fourthly,  how  dower 
may  be  hatred  or  prevented. 

1.  Who  nlay  be  endowed.  She  must  be  the  actual  wife  of 
the  party  at  the  time  of  his  decease.  If  she  be  divorced  a  vinculo 
matrimonii^  she  shall  not  be  endowed  ;  for  tibi  nullum  matrimom 
Ttfum,  ihi  nulla  dos^.  But  a  divorce  a  menaa  et  thoro  only  doth  not 
destroy  the  dower*;  no,  not  even  for  adultery  itself  by  the 
common  law  K  Yet  now  by  the  statute  Westm.  2.  >  if  a  woman 
voluntarily  leaves  (which  the  law  calls  eloping  from)  her  hus- 
band, and  lives  with  an  adulterer,  she  shall  lose  her  dower,  unless 


c  Wiigii^m. 

d  Cng.  L  2.  t.  22.  aec  0. 

enwL 

f  Mod.  ITn.  EBit  uifi.  01. 

%  Braet.  I.  S.  c  39.    Co.  litt.  30, 

li  Bntct. ).  2.  c  99.  Kc  4 


i  Co.  Lite  32. 

k  Yet,  amonir  ^c  ancient  Goths,  an  adul- 
teress was  pumshed  by  the  Io«i  of  her  dotalitU 
et  tiientis  ex  bonSt  mohiBhiM  vfai  (StienHw 
1. 3.  e.  2.) 

I  13  Edw.I.e.34. 
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her  husband  be  voluntarily  reconciled  to  her  (9).  Itwaafor* 
merly  held,  that  the  wife  of  an  idiot  might  be  endowedv  though 
the  husband  of  an  idiot  could  not  be  tenant  by  the  curtesy  ^^  : 
but  as  it  seems  to  be  at  present  agreed,  upon  principles  of  sound 
sense  and  reason,  that  an  idiot  cannot  marry,  being  incapable 
of  consenting  to  any  contract,  this  doctrine  cannot  now  take 
place.  By  the  ancient  law  the  wife  of  a  person  attainted  of 
treason  or  felony  could  not  be  endowed ;  to  the  intent,  says 
Staunforde^,  that  if  the  love  of  a  man's  own  life  cannot  restrain 
him  from  such  atrocious  acts,  the  love  of  his  wife  and  children 
may :  though  Britton  ^  gives  it  another  turn  :  viz,  that  it  is  pre- 
sumed the  wife  was  privy  to  her  husband's  crime.  However, 
the  statute  I  £dw.  VI.  c.  12.  abated  the  rigor  of  the  com- 
mon law  in  this  particular,  and  allowed  the  wife  her  dower. 

But  a  subsequent  statute  p  revived  this  severity  against 
[131]     the  widows  of  traitors,  who  are  now  barred  of  their 

dower,  (except  in  the  case  of  certain  modiem  treasons 
relating  to  the  coin<i,)  but  not  the  widows  of  felons.  An  alien 
also  cannot  be  endowed,  unless  she  be  queen  consort,  for  no 
alien  is  capable  of  holding  lands  i*.  The  wife  must  be  above 
nine  years  old  at  her  husband's  death,  otherwise  she  shall  not 
be  endowed" :  though  in  Bracton's  time  the  age  was  indefinite, 

mCo.Iitt.  31.  qStftt.  5Rliz.e.  11. 18  EUz.  e.l.Siifid# 

n  P.  C.  b.  3.C.  3.  W.  lU.  c  26.  IS  and  16  Geo.  II.  c  28, 

t>  Clio.  r  Co.  Litt.  31. 

p  S  and  6  Edw.  VI.  e.  11.  s  Litt.  sec.  36. 


(9)  And  in  a  case  where  John  de  Camoys  had  s^signed  his  wife,  by 
deed,  to  sir  William  Paynel,  kiii^t,  which  lord  Coke  calls  amcessio  mi- 
rabilis  et  inaufUtOy  it  was  decided  in  parliament,  a  few  years  after  the 
statute  was  enacted,  notwitlistanding  the  purgation  pf  the  adultery  in 
the  spiritual  court,  that  the  wife  was  not  entitled  to  dower.  2  Inst.  435. 
This  is  an  indictable  oflfence,  being  a  great  pubUc  misdemeanor.  See 
Vol.  IV.  p.  64.  n.  1-2. 


% 
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BSkddomer  was  then  only  diw  << «»  uxor  fiotnt  dotem  fifomereriy 
"  f  ^  vintm  mtaHnere '  ( 10)." 

2.  We  are  next  to  inquire^  of  what  a  wife  may  be  endow- 
ed.   And  she  is  now  by  law  entitled  to  be  endowed  of  all  lands 

t  L  2.  c.  0.  ae«.  3. 


(10)  Lord  Coke  informs  us«  that  « if  die  wife  be  past  the  age  of  nine 
''  years  at  the  time  of  her  husband's  death,  she  shall  be  endowed,  of 
'*  what  age  soever  her  husband  be,  albeit  he  were  hwt  four  years  old. 
**  ^ia  junior  non  potett  Jotetn  promereri,  et  virum  sustinereV  Co.  Litt. 
33.  This  we  are  told  by  that  grave  and  reverend  judge  without  any 
remark  of  surprise,  or  reprobation.  But  it  confirms  the  observation  of 
Montesquieu  in  the  Spirit  of  Laws,  b.  26.  c.  S.    **  There  has  been  (says 

he)  much  talk  of  a  law  in  England,  which  permitted  girls  seven 

years  old  to  chuse  a  husband.  This  law  was  shocking  two  ways-; 
"  it  had  no  regard  to  the  time  when  nature  gives  maturity  to  the  under- 
"  standing  ;  nor  to  the  time  when  she  gives  maturity  to  the  body.'*  It 
is  abundantly  clear,  both  from  our  law  and  history',  that  formerly 
sucli  early  marriages  were  contracted  as  in  the  present  times  are  neither 
attempted  nor  thought  of 

This  was  probably  owing  to  the  right  which  the  lord  possessed  of 
putting  up  to  sale  the  marriage  of  his  infant  tenant.  He,  no  doubt, 
took  the  first  opportunity  of  prostituting  the  infant  to  his  own  interest* 
without  any  regard  to  age  or  inclinations.  And  thus  what  was  so  fre- 
fuently  practised  and  permitted  by  the  law,  would  cease  even  in  other 
instances  to  be  considered  with  abhorrence.  If  the  marriage  of  a  female 
was  delayed  till  she  was  sixteen,  this  benefit  was  entirely  lost  to  the 
lord  her  guardian. 

Even  the  18  Eliz.  c.  7.  which  makes  it  a  capital  crime  to  abuse  a  con- 
senting female  child  under  the  age  of  ten  years,  seems  to  leave  an 
exception  for  these  liiarriages,  by  declaring  only  the  carnal  and  unlawful 
knowledge  of  such  woman-child  to  be  a  felony.  Hence  the  abolition  of 
the  feudal  wardships  and  marriage  at  the  restoration  may  perhaps  have 
contributed  not  less  to  the  improvement  of  the  morals  than  of  the  liberty 
of  the  people. 


131  THE  RIGHTS  J|0OK,U. 

and  tencmuiU,  of  which  ber  husband  wu  Kucd  ia  fee-«iin|4t 
or  fee-tail  at  any  time  during  the  covenure ;  and  of  which  any 
IssuC]  which  she  might  have  had)  might  by  possibility .  have 
Iieen  heir°.  Therefore  if  a  msta,  seised  iu  fec'simple,  bath  a 
son  by  his  first  wife,  and  after  marries  a  second  wife,  she  shall 
be  endowed  of  his  lands ;  for  her  issue  might  by  posubility 
have  been  heir,  on  the  death  of  the  aon  by  the  former  wife. 
But,  if  thei-e  be  a  donee  in  special  tail,  who  holds  lands  to  him 
and  the  heirs  of  his  body  begotten  on  Jane  his  wife ;  though 
Jane  may  be  endowed  of  Uiese  lands,  yet  if,  Jane  dies,  and  he 
marries  a  second  wife,  that  second  wife  shall  never  be  endowed 
of  the  lands  cntullcd  ;  for  no  issue,  that  she  could  baVe,  could  - 
by  any  possibility  inherit  them  ".  A  seisin  in  law  of  the  hus- 
band will  be  as  effectual  as  a  seisin  in  deed,  in  order  to  render 
the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to  bring  the 
husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power 
to  do  with  regard  to  the  wife's  lands :  which  is  one  reason  why 
he  shall  not  be  tenant  by  the  curtesy,  but  of  such  lands  where- 
of the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 

deed*.  The  seisin  of  the  husband,  for  a  transitory 
[133]      instant  only,  when  the  same  act  which  ^ves  bim  the 

estate  conveys  it  also  out  of  him  again,  (as  where  by  a 
fine,  land  is  granted  to  a  man,  and  he  immediately  renders  it 
back  by  the  same  fine,)  such  a  seidn  will  not  entitle  the  wife  to 
dower  ■  ;  for  the  land  was  merely  in  tranalu,  and  never  rested 
in  the  husband  ;  the  grant  and  render  being  one  continued  act 
But,  if  the  land  alndes  in  him  for  the  interval  of  but  a  dngle 
laommt,  it  seems  that  the  wife  shall  be  endowed  thereof?. 

BLiH.Mb».i3.  lAWkliui|cdili<aican,tiratihe«imiiip- 
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W  ■>  WdM,  wkETB  tte  Hubs  anl  BD  <T 


CHAP.  9,  '  or  THINGS.  132 

\ 

iind)  in  shorty  a  widow  may  be  endowed  of  all  her  huisband's 
lands,  tenements,  and  hereditltments,  corporeal  or  incorporeal, 
under  the  restrictions  before-mentioned ;  unless  there  be  some 
special  reason  to  the  contrary.  Thus,  a  woman  shall  not  be 
endowed  of  a  castle,  built  for  defence  of  the  realm':  nor  of 
a  common  without  stint;  for,  as  the  heir  would  then  have 
one  portion  of  this  common,  and  the  widow  another,  and  both 
without  stint,  the  common  would  be  doubly  stocked^.  Copy* 
hold  estates  are  also  not  liable  to  dower,  being  only  estates  at 
the  lord's  will ;  unless  by  the  special  custom  of  the  manor, 
in  which  case  it  is  usually  called  the  widow's  free-bench  b. 
But)  where  dower  is  allowable,  it  matters  not  though  the  hus- 
band aliene  the  lands  during  the  coverture ;  for  he  alienes 
them  liable  to  dower  ^^  ( 1 1). 

3.  Next,^  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  subsisting  four  species  of  dower; 
the  fifth,  mentioned  by  Littleton*^,  de  la  fUus  belies  haying 
b^n  abolished  together  with  the  military  tenures,  of  which 
it  was  a  consequence.  1 .  Dower  by  the  common  law  ;  or  that 
which  is  before  described.  2.  Dower  by  particular  custom  c  ; 
as  that  the  wife  should  have  half  the  husband's  lands,  or  in 
Bome  places  the  whole,  and  in  some  only  a  quarter.  3.  Dower 

£  Ca  Litt.  31.    3  LeT.  401.  e  Co.  Litt.  32. 

a  Co.  Litt.  33.    1  Jon.  31f .  d  See.  48, 40. 

b4nep.2aL  e  Litt.  aec  37. 


(11)  It  is  now  settled,  thst,  shhbugh  the  husband  mi^  be  teiuoit  by 
the  curtesy  of  a  trust  estate  of  inheritance,  the  wife  is  not  entitled  to 
dower  out  of  such  an  estate.  3  F,  Wnu,  229.  The  reason  assigned  why 
the  wife  has  not  dower  out  of  a  trust  estate  is,  that  she  was  not  endowed 
of  a  use  at  common  law. 

And  from  analogy  to  truats  it  has  been  determined  that  a  wife  shaU 
not  be  endowed  of  an  equity  of  redemption,  where  the  estate  was  mort* 
gaged  in  fee  by  the  husband  previous  to  the  marriage.  1  Bro.  326. 
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ad  ostium  tccleaiat^ :  which  is  where.tenant  in  fee-simply  of 
full  age,  openly  at  the  church  door,  where  all  marriages 
were  formerly  celebrated,  after  affiance  made  and  (sir  £)dw;ard 
Coke  in  his  translation  of  Littleton  adds)  troth  plighted 
between  them,  doth  endow  his  wife  with  the  whole,  or  sucli 
quantity , as. he  shall  please,  of  his  lands;  at  the  same  tiaie 
specifying  and  ascertaining  the  same ;  on  which  the.wife,  after 
her  husband's  death,  may  enter  without  farther  ceremony.. 
4.  Dower  ex  aaaensu /latris  %  ;  wliich  is  only  a  species  of  dower 
ad  ostium  ecclesiae^  ipaade  when  the  husband's  ^Either  is  aliye^ 
and  the  son  by  his  consent,  expressly  given,  endows  his  wife 
with  parcel  of  his  father's  lands.  In  either  of  these  cases, 
they  must  (to  prevent  frauds)  be  made  ^  in  facie  ecciesiae  et 
ad  ostium  ecciesiae;  non  enim  valent  facta  in  lecto  mortally  nee 
in  camera^  aut  alibi  ubi  clandestina  fuere  conjugia. 

It  is  curious  to  observe  the  several  revolutions  which  the 
doctrine  of  dower  has  undergone,  since  its  introduction  into 
England.  It  seems  first  to  have  been  of  the  nature  of  the 
dower  in  gavelkind,  before-mentioned ;  viz.  a  moiety  of  the 
husband's  lands,  but  forfeitable  by  incontinency  or  a  second 
marriage.  By  the  famous  charter  of  Henry  I,  this  conditi<my 
of  widowhood  and  chastity,  was  only  required  in  case  the 
husband  left  any  issue  * :  and  afterwards  we  hear  no  more  of 
it.  Under  Henry  the  second,  according  to  Glanvil^  the 
dower  ad  ostium  ecciesiae  was  the  most  usual  species  of  dower ; 
and  here,  as  well  as  in  Normandy  \  it  was  binding  upon  the 
wife,  if  by  her  consented  to  at  the  time  of  marriage.  Neither, 
In  those  dsuys  of  feodal  rigor,  was  the  husband  allowed  to 
endow  her  ad  ostium  ecciesiae  with  more  than  the  third  part 

r  Litt.  see.  39.  babeUt^dum  corpus  suum  legitime  sennverit. 

g  Ibid.  wc.  40.  ^Cart.  Hen.  I.  A.  D.  1101.    Introd.  to  gmr 

h  Braeton.  1. 2.  c.  39.  sec.  4.  charter,  edit.  Oxon.  pag^.  iv.) 

\  Si  mortuo  viro  uxor  <^U9  remfiiueritf  et        k  I.  6.  e.  l.  and  2. 
nneUfaniifucrit,dotemsiuunliabctHr;~«i  vero         1  Gr.  Couktuun.  1. 101. 
TCKor  cum  liberis  reinamerit,  doteni  quidcm 
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of  the  lands  whereof  he  then  was  seised,  though  he  tnight 
endow  her  with  less ;  lest  by  such  liberal  endowments  the 
lord  should  be  defrauded  of  his  wardships  and  other  feodal 
profits*^.  But  if  no  specific  dotation  was  made  at  the 
church  porch,  then  she  was  endowed  by  the  common  [134} 
law  of  the  third  part  (which  was  called  her  doB  ration 
nabiUaJ  of  such  lands  and  tenements,  as  the  husband  was 
seised  of  at  the  time  of  the  espousals,  and  no  other;  unless 
he  specially  engaged  before  the  priest  to  endow  her  of  his 
future  acquisitions ":  and,  if  the  husband  had  no  lands,  an 
endowment  in  goods,  chattels,  or  money,  at  the  time  of  espou* 
sals,  was  a  bar  of  any  dower  <>  in  lands  which  he  afterwards 
acquired?.  In  king  John's  magna  cartay  and  the  first  chapter 
o£  Henry  III^,  no  mention  b  made  of  any  alteration  of  the 
common  law,  in  respect  of  the  lands  subject  to  dower :  but 
in  those  of  12  IT,  and  1224,  it  is  particularly  provided,  that  a 
widow  shall  be  entitled  for  her  dower  to  the  third  part  of  all 
such  lands  aslthe  husband  had  held  in  his  life-time  i":  yet,  ia 
case  of  a  specific  endowment  of  less  ad  ostium  ecclesiacy  the 
widow  had  still  no  power  to  waive  it  after  her  husband's  death* 

ra  Bx«ct.L  2.  e.  39.  tec.  6.  they  all  became  liable  to  her  dowMw   When 

n  De  qaaUtt  sua.    (Glanv.  fk.y-4^  tMrla  he  endowed  her  with  ptnonttlty  ontyM  naei 

neqnUtiietafiqairBndii.  (Bract,  ib.)  to  M7,**wltli  allmjr  worldly  goodi  (or,  as  the 

o  Glanv.  e.  2.  **  Salisbury  ritual  has  it,  with  tdl  my  teoritUy 

p  When  special  endowmenta  were  made  •  cAoMsf)  I  thee  endow;**  which  entitled  Uw 

flrfoKiamaxffiloef  the  husband,  after  afllance  wife  to  her  thirds,  or  ^orvrs(i«naUA#,  of  his 

made,  and  troth  plighted,  used  to  deehue  personal  estate,wtiichu  provided  for  by  mo/p* 

with  what  qiecific  lands  he  meant  to  endow  no  eueta^ttp,  20.  and  wiM  be  fkitf  lei  treated  of 

hia^Hlis,  (quod  dotal  cam  detaUmanetso  cum  intheconcladjiigehapterofthisbook;thoii8^ 

pertinentiis,  etc  Bract,  ibid.)  and  therefore  the  retaining  this  hut  expression  in  our  m0» 

in  the  old  Yoric  ritual  (SeU.  Uz.  Hebr.L  S.  dera  liturgy,  If  of  any  meanfaig  at  all,  can 

C.S7.)  there  ii,  at  this  pnrt  of  the  natrinumial  nowreferonly  totherlght  of  matatenance, 

service,  the  following  rubric ;  **  saoerdot  inter*  which  she  acquires  during  corerture,  out  of 

*'rogetdotrmmuUeris;etsiterTaeiindotera  her  hnsfaand*^  personalty. 

**  detui^ tuntedicatur psalmus iste,  etc**  When  q  A.  n.  121fi.  c  7.  edit.  Oxon. 

the  wife  was  mdowcd  generally  (ubi  quis  r  Assignetur  auton  et  pro  dote  sua  teitia 

nxorem  taam  dotarerit  in  gcncrUi,  de  omni*  pan  totiua  terrae  maiHi  sal  quae  sua  Ailt  in 

bos  tenisettenementis;  Bract.  ibkL)  the  hn^  Titasna,nindeniinoridotatnftieritadottaiMi 

band  seem  to  hare  aid,**  with  all  my  huids  eoelesiae,e.7.  (Ibid.} 
"  and  tenements  I  thee  endow;**  and  then 

VOL.  IX.  21 
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And  this  continued  to  be  law^  during  the  reigns  of  Henry  III. 
and  Edward  I».  In  Henry  IV*s  time  it  was  denied  to  be  law, 
that  a  woman  can  be  endowed  of  her  husbimd's  goods  and 

chattels  <:  and,  under  Edward  IV,  Littleton  lays«  it 
[135]     down  expressly 9  that  a  woman  may  be  endowed  ad 

ostium  eccleaiae  with  more  than  a  third  part** ;  and 
shall  have  her  election,  after  her  husband's  death,  to  accept 
such  dower  or  refuse  it,  and  betake  herself  to  her  dower  at 
common  law^.  Which  state  of  uncertainty  was  prcAMtbly  the 
reason,  that  these  specific  dowers,  ad  ostium  eccleaiae  and  ex 
assensu  /uiirisy  have  since  fallen  into  total  disuse. 

I  PROCEED,  therefore,  to  consider  the  method  of  endow* 
ment,  or  assigning  dower,  by  the  common  law,  which  is  now 
the  only  usual  species.  By  the  old  law,  grounded  on  the 
feodal  exactions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord  ;  neither  could  she  marry  again  without 
his  license ;  lest  she  should  contract  herself,  and  so  convey 
part  of  the  feud,  to  the  lord's  enemy''.  This  liceiKse  the 
lords  took  care  to  be  well  paid  for ;  and,  as  ft  seems,  would 
sometimes  force  the  doWager  to  a  second  marriage,  in  order 
to  gain  the  Bne.  But,  to  remedy  these  oppressions,  it  was 
provided,  first  by  the  charter  of  Henry  !>,  and  afterwards 
by  magTta  carta^y  that  the  widow  shall  pay  nothing  for  her 
marriage,  nor  shall  be  distreined  to  marry  afresh,  if  she 
chooses  to  live  without  a  husband ;  but  shall  not  however 
marry  against  the  consent  of  the  lord;  and  £uther,  that 
nothing  shall  be  taken  for  assignment  of  the  widow's  dower, 
but  that  she  shall  remain  in  her  husband's  capital  mansion- 
house  for  forty  days  after  his  death,  during  which  time  her 
dower  shall  be  assigned.  These  forty  days  are  called  the 
widow*s  quarentine  ;  a  term  made  use  of  in  law  to  signify  the 
number  of  forty  daysi  whether  applied  to  this  occasiony  or 

•  BneU  uhi  ntpr.  Brftton.  e.  101,  lOS.  w  ice.  41. 

flet.  L  5.  c  23.  lec  11, 13.  s  Bfirr.  e.  1.  sec.  8. 

t  P.  7  ffan.  IV.  13, 14.  y  ubi  mpa. 

n  ne.  99.  F.  N.  B.  110.  z  cufi.  7, 
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any  other  ^.  The  particular  lands,  to  be  held  in  dower,  must 
be  assigned^  by  the  heir  of  the  husband,  or  his  guardian ; 
not  only  for  the  sake  of  notoriety,  but  also  to  entitle  the  lord 
of  the  fee  to-demand  his  services  of  the  heir,  in  respect  of  the 
lands  so  holden.  For  the  heir  by  this  entry  becomes 
tenant  thereof  to  the  lord,  and  the  widow  is  imme-  [1363 
diate  tenant  to  the  heir,  by  a  kind  of  subinfeudation, 
or  under-tenancy,  completed  by  this  investiture  or  assign- 
mient ;  which  tenure  may  still  be  created,  notwithstanding  the 
statute  of  guia  emfiforegy  because  the  heir  parts  not  with  the 
fee-simple,  but  only  with  an  estate  for  life.  If  the  heir  or  hia 
guardian  do  not  assign  her  dower  wilhin  the  term  of  quaren- 
tine,  or  do  assign  it  unfiurly,  she  has  her  remedy  at  law,  and 
the  sheriff  is  appointed  to  assign  it<^.  Or  if  the  heir  (being 
under  age)  or  his  guardian  assign  more  than  she  ought  to 
have,  it  may  be  afterwards  remedied  by  ¥rrit  of  admeasure^ 
ment  of  dower**.  If  the  thing  of  which  she  is  endowed  be 
divisible,  her  dower  must  be  set  out  by  metes  and  bounds ; 
but  if  it  be  indivisible,  she  must  be  endowed  specially  ;  as  of 
the  third  presentation  to  a  church,-  the  third  toll-dish  of  a 
mill,  the  thirci  part  of  the  profits  of  an  office,  the  third  sheaf 
of  tithe,  and  the  like®. 

Upon  preconcerted  marriages,  and  in  estates  of  consi- 
derable consequence,  tenancy  in  dower  happens  very  seldom : 
for,  the  claim  of  the  wife  to  her  dower  at  the  common  law 
Effusing  herself  so  extensively,  it  became  a  great  clog  to 
alienations,  and  was  otherwise  inconvenient  to  &milies. 
Wherefore,  since  the  alteration  of  the  ancient  law  respecting 
dower  ad  ostium  ecclenacy  which  hath  occasioned  the  entire 
disuse  of  that  species  of  dower,  jointures  have  been  intro- 
duced in  their  stead,  as  a  bar  to  the  claim  at  common  law. 
Which  leads  me  to  inquire,  lastly, 

a  It  tkgalAm^  in  pMrtScular,  Hhe  finrty  dayi,  c  Co.  Litt.  34, 35. 

which  penom  comfaig  from  infected  coun*  d  F.N.B.148.  Finch.  L.  314.  StatWeitin.. 

tria  are  ohHg«d  to  wait,  before  they  tre  per-  8.  13  Edw.  I.  e.  7. 

mitted  to  land  In  Engtand.  e  Co.  litt.  33, 

b  Co.  litt.  H  35. 
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4.  How  dbwer  may  be  barred  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopement^  divorcCf 
being  an  alien,  the  treason  of  her  huttband)  and  other  disabi- 
lities before-mentioned,  but  also  by  detaining  the  title  deeds, 
or  evidences  of  the  estate  from  the  heir,  until  she  restores 
them^i  «nd,  by  the  statute  of  Glocesters,  if  a  dowa* 
[137j  ger  alienes  the  land  assigned  her  for  dower  she  for- 
feits it  ift90  facto^  and  the  heir  may  recover  it  by 
action  (1 1).  A  woman  also  may  be  barred  of  her  dower,  hj 
levying  a  fine,  or  suffering  a  recovery  of  the  lands,  during  her 
coverture^.  But  the  most  usual  method  of  barring  dowers  is 
by  jointures,  as  regulated  by  the  statute  27  Hen.  VIII.  c.  10. 

A  joiNTURR,  wluch,  strictly  speaking,  4agnifie8  u  joint 
estate,  limited  to  both  husband  and  wife,  but  in  common 
acceptation  extends  also  to  a  sole  estate,  limited  to  the  vrife 
only,  is  thud  defined  by  sir  Edward  Coke^;  ^^  a  competent  * 
<^  livelihood  of  freehold  for  the  wife,  of  lands  an^  tenements ; 
^  to  take  effect,  in  profit  or  possession,  presently  after  the 
^^  death  of  the  husband;  for  the  life  of  the  wife  at  least." 
This  description  is  framed  from  the  purview  of  t(ie  statute 
27  Hen.  VIII.  c.  10.  before-mentioned ;  commonly  called 
the  statute  of  usea^  of  which  we  shall  speak  fully  hereafter. 
At  present  I  have  only  to  observe,  that  before  the  making  of 
that  statute,  the  greatest  part  of  the  land  of  England  was 
conveyed  to  uses;<die  property  or  possession  of  the  soil  being 
vested  in  one  man,  and  the  uae^t  or  profits  thereof,  in  ano- 
ther ;  whose  directions,  with  regard  to  the  disposition  thereof, 
the  former  was  in  conscience  obliged  to  follow,  and  might 
be  compelled  by  a  court  of  equity  to  observe.  Now,  thou^ 
a  husband  had  the  U9e  of  lands  in  absolute  fee-simple,  yet  the 

f  Co.  Litt.  39,  h  Pig.  of  rvcov;  66. 

gflEdw.I.  C.7.  il  lust.  36.  * 


%  (11)  That  is  in  fee  or  for  the  life  of  a  stranger ;  but  lord  Coke  says, 
'*  this  is  not  intended  for  the  life  of  tenant  in  dower  herself,  for  such 
an  estate  wrought  no  wrong."    2  Inst.  309. 
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wife  was  not  entitled  to  any  dower  therdn ;  he  not  being 
$tised  thereof :  wherefore  it  became  usual,  on  marriage,  to 
settle  by  express  deed  some  special  estate  to  the  use  of  the 
husband  and  his  wife,  for  their  lives,  in  joint*tenancy,  or 
jointure ;  which  settlement  would  be  a  provision  for  the  wife 
in  case  she  survived  her  husband.  At  length  the  statute  of 
uses  ordained,  that  such  as  had  the  use  of  lands,  should,  to 
all  intents  and  purposes,  be  reputed  and  taken  to  be  abso- 
lutely seised  and  possessed  of  the  soil  itself.  In  consequence 
of  which  legal  seisin,  all  wives  would  have  become  dowable 
of  such  lands  as  were  held  to  the  us6  of  their  husbands,  and 
also  entitled  at  the  same  time  to  any  special  lands  that  might 
be  settled  in  jointure :  had  not  the  same  statute  pro- 
vided  that  upon  making  such  an  estate  in  jointure  to  [138] 
iht  wife  before  marriage,  she  shall  be  for  ever  pre- 
cluded from  her  dower  ^.  But  then  these  four  requisites 
must  be  punctually  observed ;  1 .  The  jointure  must  take 
effect  immediately  on  the  death  of  the  husband.  2.  It  must 
be  for  her  own  life  at  least,  and  not  fiur  auter  vie^  or  for  any 
term  of  years,  or  other  smaller  estate.  3.  It  must  be  made 
to  herself,  and  no  other  in  trust  for  her.  4.  It  must  be  made, 
and  so  in  the  deed  particularly  expressed4o  be  ( 12),  in  satis- 
foction  of  her  whole  dower,  and  not  of  any  particular  part  of 
it.  If  the  jointure  be  made  to  her  after  marriage,  she  has 
her  election  after  her  husband's  death,  as  in  dower  od  ostium 
ecclesiaey  and  may  either  accept  it,  or  refuse  it  and  betake 
herself  to  her  dower  at  common  law ;  for  she  was  not  capa- 

k  4 Rep.  1,8. 


(12)  Or  it  may  be  averred  to  be,  4  Rep.  3.  An  assurance  was  made 
to  a  woman,  to  the  intent  it  should  be  for  her  jointure,  but  it  was  not 
so  expressed  in  the  deed.  And  tlic  opinion  of  the  court  was,  that  it 
might  be  averred  that  it  was  for  a  jointure,  and  that  such  averment 
',  was  traversable.  Omen,  33.  But  a  trust  estate,  or  an  agreement  to  settle 
lands  as  a  jointure,  is  a  good  equitable  jointure  in  bar  of  dower. 
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Ue  of  coDMntiD^  to  it  during  corertare  (IS).  And  iff  by 
any  fraud  or  Accident)  a  jointure  made  before  nurri^e 
proves  to  be  on  a  bad  titlei  and  the  jointreas  ia  evicted*  or 
tumed  out  of  possesaion,  she  shall  then  (by  the  pronidoiia 
of  the  same  statute)  have  her  doirer  fin  unuo  at  the  com- 
inoalBvr>  (U). 

TasKB  are  some  advantages  attending  tenanta  in  dower 
that  do  not  extend  to  jointresaes ;  and  so  vice  vena,  jointresses 
are  in  aome  respects  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  subject  to  no  tolla 
or  taxes ;  and  her's  is  almost  the  only  estate  on  which,  when 
derived  from  the  king's  debtor,  the  king  caontft  distrein  for  his 
debt ;  if  contracted  during  the  coverture  ■".  But,  on  theother 


(13)  And  vhere  a  deriie  i>  eiprcMed  to  be  ^rea  in  Kea  and  satis- 
faction cf  dawer,  or  wbere  tliit  is  the  clear  uid  muiifett  intentioB  of 
the  testator,  the  wife  shall  not  have  both,  but  ihiU  have  her  duioe. 
B^a/g.  Co.  Litt.  36.  h. 

(14)  It  hai  been  dctemiiDed,  that  if  a  woman,  who  is  under  age  at 
the  time  of  muriige,  agTcei  to  a  jointure  and  settlement  m  bar  of  ber 
dower,  sad  her  diitributive  share  of  her  husband's  personil  properly, 
in  cue  he  diet  intestate,  she  cannot  afterwardi  wuvc  it  i  but  is  aa 
much  bound,  is  if  she  were  oT  age  at  the  time  of  muriigc.  Lord 
Northinfton  had  decreed  the  contrary ;  but  his  decree  was  upon  both 
poinU  ctversed.    Druiy«.  Orury,  4  BmmCt  B.  C.  SIQ. 
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handy  a  widow  may  enter  at  once,  without  any  formal  pro- 
ceas,  on  her  jointure  land  ;  as  she  also  might  have  done  on 
dower  ad  ostium  ecclenaej  which  a  jointure  in  many  points 
resembles ;  and  the  resemblance  was  still  greater,  while  that 
species  of  dower  continued  in  its  primitive  state :  whereas 
no  small  trouble,  and  a  very  tedious  method  of  proceeding, 
is  necessary  to  compel  a  legal  assignment  of  dower  ".  And, 
what  is  more,  though  dower  be  forfeited  by  the  treason  of 
the  husband,  yet  lands  settled  in  jointure  remain  unim- 
peached  to  the  widow Z*.  Wherefore  sir  Edward  Coke  very 
justly  ^ves  it  the  preference,  as  being  more  sure  and  safe 
to  the  widow,  than  even  dower  ad  ostium  eccltnae^  the  most 
eligible  species  of  any  (15). 


B  Co.  litt.  30. 


o  Ibid.  37. 


(15)  A  jointure  is  not  forfeited  by  the  adultery  of  the  wife,  as  dower 
is ;  and  the  court  of  chancery  will  decree  against  the  husband  a  perform- 
ance of  marriage  articles,  though  he  alleges  and  proves  that  his  wifo 
fives  separate  from  him  in  aduhery.    Cox'i  P,  Wnu,  VtTf. 
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OF  ESTATES  LESS  THAN  FREEHOLD, 


yj  F  estates  that  are  less  than  freeholdi  there  are  three  sorts : 
1.  Estates  for  years:  2.  Estates  at  will:  3.  Estates  by  suffer* 
ance. 

I.  An  estate  for  years  is  a  contract  for  the  possession  of 
lands  or  tenements^  for  some  determinate  period ;  and  it  takes 
place  where  a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  yearsi  agreed  upon  between  the  lessor  and 
^e  lessees  and  the  lessee  enters  thereon b.  If  the  lease  be 
but  for  half  a  year,  or  a  quarter,  or  any  less  time,  this  lessee 
is  respected  as  a  tenant  for  years,  and  is  styled  so  in  some 
legal  proceedings ;  a  year  being  the  shortest  term  which  the 
law  in  this  case  takes  notice  of  c.  And  this  may,  not  impro- 
perly, lead  us  into  a  short  digression,  concerning  the  division 
and  calculation  of  time  by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-known 
period,  consisting  commonly  of  365  days :  for,  though  in 
bissextile  or  leap-years  it  consists  properly  of  366,  yet  by 
the  statute  21  Hen.  III.  the  increasing  day  in  the  lei^-year, 

m  We  msy  Here  nrmaric,  once  fbr all,  that  whom  it  k  made:  the  donorit  one  that 

the  termination  of  *'—i«r**  and  •*— ee"  ob-«  gnreth  landi.in  tail;  the 'donee  k  he  wko 

tain,  in  bw,  the  one  an  active,  the  other  a  receiveth  it:  hn  that  gnmteth  a  lease  is  de* 

poai^e  significatson  ;  the   fhrmer  uswdlj  nominated  the  lessor;  and  he  to  whom  it  it 

denoting  thojdoer  of  any  aet,  the  latter  him  granted  the  lessee.  ^[Uft,  tec  97*) 

to  whom  it  is  done.    The  feoflor  u  he  that  h  Ibid.  SB. 

makech  a  fieoAnent;  Oe  feoflhe  is  he  to  •  Ihid.  07. 
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together  with  the  pif^c^ing  day,  shall  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ambiguous :  there  being,  in 
common  use,  two  ways  of  calculating  months  ;  either  as  lunar, 
consisting  of  twenty-eight  days,  the  supposed  revolution  of  the 
moon,  tliirteen  of  which  make  a  year :  or,  as  calendar  months 
of  unequal  lengths,  according  to  the  Julian  division  in  our  com^ 
mon  almanacs,  commencing  at  the  calends  of  each  month, 
thereof  in  a  year  there  are  only  twelve.  A  month  in  law  is  a 
lunar  month,  or  twenty-eight  days,  unless  otherwise  expressed ; 
not  only  because  it  is  always  one  uniform  period,  but  because 
it  fails  naturally  into  a  quarterly  division  by  weeks.  There* 
fore  a  lease  for  "  twelve  months'*  is  only  for  forty-eight  weeks  j 
but  if  it  be  for  ^  a  twelvemonth"  in  the  singular  number,  it  is 
good  for  the  whole  year<^.  For  herein  the  law  recedes  from 
its  usual  Calculation,  because  the  ambiguity  between  the  two 
methods  of  computati(Mi  ceases  ;  it  being  generally  understood 
that  by  the  space  of  time  called  thus,  in  the  singular  number, 
a  twelvemonth,  b  meant  the  whole  year,  consisting  of  one 
solar  revolution  ( 1 ).    In*  the  space  of  a  day  all  the  twenty  "-four 

4  6  tup.  61. 


(1)  In  all  statutes  a  month  signifies  a  lunar  month,  unless  it  appears 
to  be  clearly  intended  to  be  a  calendar  month.  6  T.  JR.  224.  But  in 
bills  of  exchange  and  promissory  notes  a  month  is  always  a  calendar 
month;  as  if  a  bill  or  note  is  dated  on  the  lOth  of  January,  and  made 
payable  one  month  after  date,  it  is  due  (the  three  days  of  gruce  being 
included) x)n  the  ISth  of  February.    See  p.  469.  n.  25.  po*t. 

The  six  months  in  cases  of  lajue  and  quare  impedit,  are  dso  calendar 
months.    6  Co.  61. 

It  is  somewhat  remarkable  that  the  difference  between  sixcalendair 
months  and  half  a  year  does  not  seem  to  have  been  Considered  bv  leg's! 
writers.  Lord  Coke  says,  half  a  year  consists  of  182  days.  1  i^.  135. 
But  vix  calendar  months  inU  be  one  or  two  days  less  or  more  than  half 
a  year,  accprdangly  as  February  is  reckoned,  or  not,  one  of  the  six^  Lord 
Coke,  in  his  Report  of  Catesby's  case,  clearly  considers  \he4emfiui 
temettre  to  be  six  calendar  months  (6  Co.  61.)  ;  yet  sir  George  Croke 
in  his  report  of  that  case,  aUtes  it  as  confidently  to  condQ%  of  182  days; 
VOL.  II.  22 
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fiotett :  therefore  if  a  man  make  a  lease  to  another,  for  so  many 
fears  as  J.  S.  shall  name,  it  is  a  good  lease  for  years  ^  ;  for 
though  it  is  at  present  uncertain,  yet  when  J.  S.  hath  named 
the  years,  it  is  then  reduced  to  a  certainty.  If  no  day  of  com** 
mencement  is  named  in  the  creation  of  this  estate,  it  begins 
from  the  making,  or  delivery,  of  the  lease  ".  A  lease  for  so 
many  years  as  J.  S.  shall  live,  is  void  from  the  beginning  o| 
for  it  is  neither  certain,  nor  can  ever  be  reduced  to  a  cer- 
tainty, during  the  conthiuance  of  the  lease/  And  the  same 
doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  continue  parson  of  Dale ;  for  this  is 
stilJ  more  uncertain.  But  a  lease  for  twenty  or  more  years, 
if  J.  S.  shall  so  long  live,  or  if  he  should  so  long  continue  par- 
son, is  goodP:  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  last ;  though  it  may  determine  sooner,  on 
the  death  of  J.  S.  or  his  ceasing  to  be  parson  there. 

We  have  before  remarked,  and  endeavoured  to  assign  the 
reason  of,  the  inferiority  in  which  the  law  places  an  estate  for 
years,  when  compared  with  an  estate  for  life,  or  an  inherit- 
ance :  observing,  that  an  estate  for  life,  even  if  it  be  fiur  outer 
vie  J  is  a  freehold;  but  that  an  estate  for  a  thousand  years  is 
only  a  chattel,  and  reckoned  part  of  the  personal  estate^. 
Hience  it  follows,  that  a  lease  for  years  may  be  made  to  com- 
mence in  Juturoy  though  a  lease  for  life  cannot.     As,  if  i 

grant  lands  to  Titius  to  hold  from  Michaelmas  next 
[144]     for  twenty  years,  this  is  good  ;  but  to  hold  from 

Michaelmas  next  for  the  term  of  his  natural  life,  is 
Toid.  For  no  estate  of  freehold  can  commence  injiiturof 
because  it  cannot  be  created  at  common  law  vrithout  livery 
of  seisin,  or  corporal  possession  of  the  land :  and  corporal 
possession  cannot  be  given  of  an  estate  now,  which  is  not  to 
commence  now,  but  hereafter  ^.  And,  because  no  livery  of 
seisin  is  necessary  to  a  lease  for  years,  such  lessee  is  not  said 
to  be  aetaedy  or  to  have  true  legal  seisin  of  the  lands.     Nor 

m  6  Rep.  35.  p  niid. 

n  Ca  Litt.  4$^  q  Ibiri.  46. 

0  IMd.  45.  TB  RqK  04 
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indeed  does  tiie  bare  lease  vest  any  estate  in  the  lessee;  but  only 
gives  him  a  right  of  entry  on  the  tenement,  which  right  is  call- 
ed his  interest  in  the  termy  or  interemie  termini :  but  when  he 
has  actually  so  entered,  and  thereby  accepted  the  grant,  the 
estate  b  then,  and  not  before,  vested  in  him,  and  he  is  /to««eMfcf, 
not  properly  of  the  land,  but  of  the  term  of  years";  the  possession 
or  seisin  of  the  land  remAining  still  in  him  who  hath  the  free- 
hold. Thus  the  word,  term^  does  not  merely  signify  the  time 
specified  in  the  lease,  but  the  estate  also  and  interest  that  passes 
by  that  lease  ;  and  therefore  the  term  may  expire,  during  the 
condnuance  of  the  time  ;  as  by  surrender,  forfeiture,  and  the 
like.  For  which  reason,  if  I  grant  a  lease  to  A  for  the  term 
of  three  years,  and  after  the  expiration  of  the  said  term  to  B  for 
six  years,  and  A  surrenders  or  forfeits  his  lease  at  the  end  of 
one  year,  B*s  interest  shall  immediately  take  effect :  but  if  the 
remunder  had  been  to  B  from  and  after  the  expiration  of  the 
sud  three  yeare^  or  from  and  after  the  expiration  of  the  said 
timey  in  this  case  B's  interest  will  not  commence  till  the  time  b 
fully  elapsed^  whatever  may  become  of  A's  term'. 

TsNAirr  for  term  of  years  haUi  incident  to,  and  insepa- 
rable from  his  estate,  unless  by  special  agreement,  the  same 
estovers,  which  we  formerly  observed «  that  tenant  for  life 
was  entitled  to ;  that  is  to  say,  house-bote,  fire-bote,  plough- 
bote,  and  hay-bote^ ;  terms  which  have  been  already  explained 3^. 

With  regard  to  emblements,  or  the  profits  of  lands 
sowed  by  tenant  for  years,  there  is  this  difference  [145j 
between  him,  and  tenant  for  lifo  :  that  where  the  term 
of  tenant  for  years  depends  upon  a  certainty,  as  if  he  holds  from 
midsummer  for  ten  years,  and  in  the  last  year  he  sows  a  crop 
of  com,  and  it  is  not  ripe  and  cut  before  midsummer,  the  end 
of  hb  term,  the  landlord  shall  have  it ;  for  the  tenant  knew  the 
^  expiration  of  hb  term^  and  therefore  it  was  his  own  folly  to  sow 

8  Co.  Utt.  4ft.  w  Co.  litt  45. 
t  lUd.  45.                                                          X  pae.  35. 

9  paC.  122. 
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what  he  never  could  reap  the  profits  of  r.  But  where  the  lease 
for  years  depends  upon  an  uncertainty:  as,  upon  the  death 
of  the  lessor,  being  himself  only  tenant  for  life,  or  being 
a  husband  seised  in  right  of  liis  wife  ;  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives;  in  all  these  cases,  the 
estate  for  years  not  being  certainly  to  expire  at  a  time  fore- 
known, but  merely  by  the  act  of  God,  the  tenant^  or  his  execu- 
tors, shall  have  the  emblements  in  the  same  manner  that  a 
tenant  for  life  or  bis  executors  shall  be  entitled  thereto  ^.  Not 
so,  if  it  determine  by  the  act  of  the  party  himself:  as  if  tenant 
for  years  does  any  thing  that  amounts  to  a  forfeiture :  in  which 
case  the  emblements  shall  go  to  the  lessor,  and  not  to  the  lessee, 
who  hath  determined  his  estate  by  his  own  default^. 

II.  The  second  species  of  estates  not  freehold,  are  estates  i^ 
wiil.  An  estate  at  will  is  where  lands  and  tenements  are  let 
by  one  man  to  another,  to  have  and  to  hold  at  the  will  of  the 
lessor ;  and  the  tenant  by  force  of  this  lease  obtains  possession  b. 
Such  tenant  hath  no  certain  indefeasible  estate,  nothing  that 
ean  be  assigned  by  him  to  any  other ;  because  the  lessor  may 
determine  his  will,  and  put  him  out  whenever  hepleases.  But 
every  estate  at  will  is  at  the  will  of  both  parties,  landlord  and 
tenant ;  so  that  either  of  them  may  determine  his  will,  and  quit 
his  connexions  with  the  other  at  his  own  pleasure  ^   (3). 

Yet  this  must  be  understood  with  some  restriction. 
[146]     For,  if  the  tenant  at  will  sows  his  land,  and  the 

landlord  before  the  com  is  ripe,  or  before  it  is  reaped, 
puts  him  out,  yet  the  tenant  shall  have  the  emblements, 
and  free  ingress,  egress,  and  regress,  to  cut  and  carry  away 

y  Litt.  «ec.  68.  b  Utt.  lec  68, 

z  Co.  Litt.  S«.  C  Co.  UXL  55, 

a  IbM,  55. 


(3)  Estates  at  will  in  the  sUtute  of  frauds,  29  Cap.  IL  c.  2.  (and  per- 
haps  in  every  other  instance)  are  now  properly  construed  to  enure  as  a 
tenancy  from  year  to  year.    8  T,  H,  3. 
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the  profits  <^.  And  this  for  the  same  reason,  upon  which 
all  the  cases  of  emblements  turn ;  viz.  the  point  of  uncer- 
tainty :  since  the  tenant  could  not  possibly  know  when  his 
landlord  would  determine  his  will,  and  therefore  could  make 
no  provision  against  it ;  and  having  sown  the  land,  which  is 
for  the  good  of  the  public,  upon  a  reasonable  presumptioif, 
the  law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  is  other- 
'  wise,  and  upon  reason  equally  good,  where  the  tenant  him- 
self determines  the  will ;  for  in  this  case  the  landlord  shall 
have  the  profits  of  the  land  «. 

What  act  does,  or  does  not,  amount  to  a  determination  of 
the  will  on  either  side^  has  formerly  been  matter  of  great 
debate  in  our  courts.  But  it  is  now,  I  think,  settled,  that 
(besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer ;  which  must 
either  be  made  upon  the  land  ^,  or  notice  must  be  given  to 
the  lessee  s)  the  exertion  of  any  act  of  ownership  by  the  les- 
sor, as  entering  upon  the  premises. and  cutting  timber^,  tak- 
ing a  distress  for  rent  and  impounding  it  thereon  S  or  making 
a  feoffment,  or  lease  for  years  of  the  land  to  commence 
immediately  ^ ;  any  act  of  desertion  by  the  lessee,  as  assign- 
ing his  estate,  to  another,  or  committing  waste,  which  is  an 
act  inconsistent  with  such  a  tenure  > ;  or,  which  is  imtar  otn^ 
nittmy  the  death  or  outlawry  of  either  lessor  or  lessee  ^ ;  puts 
an  end  to  or  determines  the  estate  at  will. 

The  law  is  however  careful,  that  no  sudden  determination 
of  the  will  by  one  party  shall  tend  to  the  manifest  and  unfore- 
seen prejudice  of  the  other.  This  appears  in  the 
case  of  emblements  before-mentioned;  and,  by  a  [147^ 
parity  of  reason,  the  lessee,  after  the  determination 
of  the  lessor's  will,  shall  have  reasonable  ingress  and  egress 
to  fetch  away  his  goods  and  utensils'^.     And,  if  rent  be  pay- 

d  Co.  liO.  9S.  i  Vtid.  f7. 

e  Ibid.  55.  k  1  RoIL  Afar.  860.    S  Ler.  88. 

f  Ibid.  I  Ca  Litt.  55. 

f  1  Ventr.  S48.  m  5  Rep.  110.    Co.  Lttt  57.  «2«. 

b  Co.  Xitt.  55.  nLittaecW. 
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able  quarterly  or  half^yearlyy  and  the  lesae*  determines  the 
will,  the  rent  shall  be  paid  to  the  end  of  the  current  quarter 
or  half-year  o.  And,  u|>on  the  same  principle,  courts  of  law 
have  of  late  years  leaned  as  much  as  possible  against  con* 
struing  demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies  at  will ;  but  have  rather  held  them  to  be  tenancies 
from  year  to  year  so  long  as  both  parties  please,  especially 
where  an  annual  rent  is  reserved :  in  which  case  they  will  not 
suffer  either  party  to  determine  the  tenancy  even  at  the  end 
of  the  year,  without  reasonable  notice  to  the  other,  which  is 
generally  understood  to  be  six  months  p  (3). 

%  Salk.  414.    1  Sid.  339.  notice  teems  to  hkve  been  required  to  detcvi 

pTliiskindorieMewuinweMkmragD     mine  b.  (T.  13  Hen.  Vm.  15,  Ifl.) 
«s  the  reign  of  Henrf  VIII.  when  half  a  year*s 


(3)  See  pag^  141.  ante,  note  1.  The  learned  Judge,  in  the  text,  tdls 
us,  the  notice  must  be  tix  numthM^  and  in  the  note  hiUf  a  ytan  but  in 
addition  to  the  authorities  referred  to  by  the  Editor  in  note  1,  it  is  dnny 
OHf  or  half  a  year,  in  the  13  Hen.  VIII.  15.  The  notice  must  be  to  quit 
at  the  end  of  the  year.  1  7*.  £.  159  The  time  specified  in  the  notice 
will  be  presumed  to  be  the  end  of  the  year,  unless  the  contrary  is  shewn. 
16.  If  the  notice  is  not  good  for  one  year,  it  is  not  {pood  for  the  next,  it 
beings  supposed  that  the  landlord  has  waived  it  2  Bro.  161.  The  defect 
of  notice  cannot  be  set  up  by  a  tenant  who  controverts  the  title  of  the 
landlord.  Jb. 

Where  part  of  the  premises  was  entered  upon  at  Candlemas,  and  part 
at  May-day,  but  the  rent  was  payable  at  Lady-day,  it  was  held  that  a 
notice  to  quit  half  a  year  before  Lady-day  was  sufficient  for  the  whole. 
2  BI.  Rep.  1224. 

Though  the  tenant  does  not  object  to  the  Insufiiciency  of  the  notice 
at  the  time,  he  is  not  precluded  from  taking  advantage  of  it  afterwards 
at  the  trial.  4  T.  B.  361. 

A  delivery  of  the  notice  to  the  tenant's  maid  servant  at  his  house, 
though  not  upon  the  premises,  the  contents  of  which  were  explained  to 
her,  was  held  a  sufficient  service  of  the  notice,  as  the  jury  might  pre- 
sume that  she  gave  it  afterwards  to  her  master.  4  T,  R,  464. 
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Thbre  h  one  species  of  estates  at  will,  that  deserves  a 
more  particular  reg^ard  than  any  other ;  and  that  is,  an  estate 
held  by  copy  of  court  roll :  or^  as  we  usually  call  it»  a  cofiyhold 
estate.  This^  as  was  before  observed^,  was  in  its  original 
and  foundation  nothing  better  than  a  mere  estate  at  will. 
But,  the  kindness  atid  indulgence  of  successive  lords  of 
manors  having  permitted  these  estates  to  be  enjoyed  by  the 
tenants  and  their  heirs,  according  to  particular  customs 
established  in  their  respective  districts;  therefore,  though 
they  still  are  held  at  the  will  of  the  lord,  and  so  are  in  gene- 
ral expressed  in  the  court  rolls  to  be,  yet  that  will  is  quali- 
fied, restrained,  and  limited,  to  be  exerted  according  to  thg 
custom  of  the  manor.  This  custom,  being  suffered  to  grow 
up  by  the  lord,  is  looked  upon  as  the  evidence  and  interpre- 
ter of  his  will :  his  will  is  ho  longer  arbitrary  and  preca- 
rious; but  fixed  and  ascertained  by  the  custom  to  be  tlie 
same,  and  no  other,  that  has  time  out  of  mind  been  exercised 
and  declared  by  his  ancestors.  A  copyhold  tenant  is  there- 
fore  now  foil  as  properly  a  tenant  by  the  custom,  as  a  tenant 
at  will ;  the  custom  having  arisen  from  a  series  of  uniform 
wills.  And  therefore  it  is  rightly  observed  by  Cal- 
thorpe**,  that  ^^  copyholders  and  customary  tenants  [148] 
^  differ  not  so  much  in  nature  as  in  name :  for  although 
'<  some  be  called  copyholders,  some  customary,  some  tenants 

t  q  pag.  03.  r  on  copyholda,  51. 54. 

A  mistake  in  the  notice  in  writing  1795  for  1796,  as  tlie  latter  date 
clearly  appeared  to  be  the  intention  of  the  parties  from  the  conversa- 
tion which  passed  upon  delivering  tlie  notice,  was  held  not  to  invali- 
date it.    7  T.  ^.  64. 

•  It  is  now  determined,  that,  if  a  landlord  g^ves  notice  to  qiiit,  and 
afterwards  receives  rent  for  the  time  subsequent  to  the  end  of  the  year» 
it  is  a  waiver  of  the  notice,  it  being  a  clear  acknowledgment  and  affirm- 
ance of  the  tenancy.  6  T.  S.  219.  And  a  distress  for  such  rent  will  not 
admit  of  any  other  exphmation,  and  is  also  an  unequivocal  waiver  of 
the  notice.  If.  Bl.  Rep.  311. 

VOL.  n.  23 
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*'  by  the  virge,  soiae  bwe  tenaols,  some  bond  tenants,  «nd 
*'  some  by  one  name  and  some  by  snothert  yet  do  they  all 
"  agree  in  substance  and  kind  of  tenure :  all  the  said  lands 
M  are  faoklen  in  one  general  kind,  that  is  by  custom  and  coo* 
«*tifiuance  of  time ;  and  the  dirersity  of  their  names  dotli 
"  not  alter  the  nature  of  their  tenure." 

Almost  every  copyhcdd  tenant  being  therefore  thus  ten- 
;^  ant  ut  the  will  of  the  lord  according  to  the  custom  of  the 
manoir ;  which  customs  differ  as  much  as  the  humor  and 
temper  of  tbe  respective  ancient  lords,  (from  whence  we 
^  may  account'  for  their  great  variety,)  such  tenant,  I  say, 
Aiay  have,  so  far  as  the  custom  warrants,  any  other  of  the 
estates  or  quantities  of  interest,  which  we  have  hitherto 
•considered,  or  may  hereafter  consider,  and  hold  them  umted 
.  with  this  customu7  estate  at  will.  A  copyholder  may,  in 
many  manors,  be  tenant  in  fee-urople,  in  fee-tail,  for  life, 
by  the  curtesy,  in  dowefi  for  years,  at  sufferance,  or  on 
condition  t  subject  however  to  be  deprived  of  these  estates 
upon  the  concurrence  of  those  circumstances  which  the 
will  of  the  lord,  promulged  by  immemorial  custom,  has 
declared  to  be  a  forfeiture  or  absolute  determination  of  those 
interests ;  as  in  some  manors  the  want  of  issue  male,  in 
others  the  putting  down  timber,  the  non-payment  of  a  fine, 
wid  the  like.  Yet  none  of  these  interests  amount  to  free- 
hold ;  4>r  the  freehold  of  the  whole  manor  id>ides  always  in 
the  lord  only',  who  hath  granted  out  the  use  and  occupa- 
tion, but  not  the  corporeal  seisin  or  true  legal  possesuwii 
of  certain  parcels  thereof,  to  these  bia  customary  tenants 
'    at  will. 

Thb  reaiAn  of  originally  granting  out  this  complicated 

'      kind  of  interest)  so  that  the  same  man  shall,  with  regard  to 

the  same  land,  be  at  one  and  the  same  time  tenant  in  fee- 

^mple  and  also  tenant  at  the  lord's  will,  seems  to  have  arisen, 

from  the  nature  of  villenage  tenure;  in  which  a  grant  of 
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my  estate  of  freehold^  or  even  for  years  absolutely)  was  an 
immediate  enfranchisement  of  the  villein  <.  The  lords  there- 
fore,  though  they  were  willing  to  enlarge  the  interest  of 
iheir  villeins  by  granting  them  estates  which  might  endure 
for  their  lives^  or  sometimes  be  descendible  to  their  bsue, 
yet  not  caring  to  manumit  them  entirely,  might  probably 
scrupie  to  grant  them  any  absolute  freehold  ;  and  for  that 
reason  it  seems  to  have  been  cobtrived,  that  a  power  of 
resiimption  at  the  will  of  the  lord  should  be  annexed  to 
these  grants^  whereby  the  tenants  were  still  kept  in  a  state 
of  villenage^  and  no  freehold  at  all  was  conveyed  to  them  in 
their  respective  lands :  and  of  course,  as  the  freehold  of  all 
lands  must  necessarily  rest  and  abide  somewhere,  the  law 
supposed  it  stiU  to  continue  and  remain  in  the  lord.    After- 
wards, when  these  villeins  became  modem  copyholders, 
^and  had  acquired  by  custom  a  sure  and  indefeasible  estate 
in  th^  lands,  on  performing  their  usual  services,  but  yet 
continued  to  be  styled  in  their  admissions  tenants  at  the 
will  of  the  lord,  the  law  still  supposed  it  an  absurdity  to 
allow,  that  such  as  were  thus  nominally  tenants  at  will  could 
have  any  freehold  interest :  and  therefore  continued  and 
now  continues  to  determine,   that  the   freehold  of  lands 
soholden  abides  in  the  lord  of  the  manor,  and  not  in  the 
tenant ;  for  though  he  really  holds  to  him  and  his  heirs  for 
ever,  yet  he  is  also  said  to  hold  at  another's  will.     But  with 
regard  to  certain  other  copyholders,  of  free  or  privileged 
tenure^  which  are  derived  from  the  ancient  tcpants  in  vil- 
lein-socage  °,  and  a3^e  not  said  to  hold  at  the  will  of  the  lord ^ 
but  only  according  to  the  custom  of  the  manory  there  is  no  such 
absurdity  in  allowing  them  to  be  capable  of  enjoying  a  free- 
hold interest :  and  therefore  the  law  doth  not  suppose  the 
freehold  of  such  lands  to  rest  in  the  lord  of  whom  they  are 
holdcn,  6ut  in  the  tenants  Uiemselves  ^  ;  who  arc  sometimes 

t  Mlrr.  e.  S.  ncc  2S.    litt.  lec.  904,  5, 0.   ^  ^ta.    9  Rep.  70.    Co.  IJtt.  59.    Co.  Copyh. 
u  See  page  98,  etc.  seci  32.    Cro.  Car.  229.    1  RciIL  Abr.  «fl2. 


V  Fltx.  Abr.  tit.  corone.  310.  ewtom.    12      2   Veiitr.    143.    Carth.   432,    Loiti  lUiym. 
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Called  fwMwary^frtaAfey,  briny  ritowad  to  haTcafaeehcId 

ittterett,  though  not  &  freehold  teiatre. 
[I JO}  HowiTSK,  IB  common  cues,  copyhold  Mtttetwe 
still  ranked  (for  the  reaacns  aboTC-mentioned)  mungi 
tenancies  at  will ;  though  costooit  which  ia  the  life  of  the 
common  1avi  has  established  a  pensanent  property  in  the 
copyholders,  iriio  were  formerly  luthii^  better  than  bond* 
men,  equal  to  that  of  the  lord  himself  in  the  teneaaeats 
holden  of  the  manor :  nay  sometimes  eren  superior ;  -far  wa 
may  now  look  upon  a  copyholder  of  inheritance, -with  a  fine 
certain,  to  be  little  inferior  to  an  absolute  freeholder  in  prnnt 
of  interest,  and  in  other  respects,  particulsrly  in  the  dear- 
ness  and  security  of  his  title,  to  be  freqaeatly  in  a  better' 
ntuation. 

III.  Atr  estate  at  tu/fermite,  is  where  raie  comes  into  pos* 
session  of  land  by  lawful  title,  but  keeps  it  afierwarda  with* 
out  any  title  at  ail.  As  if  a  nan  tidies  alease  fer  a  year, 
and,  after  the  year  is  expired,  continues  to  hold  the  prc- 
ttdses  without  any  fresh  leave  from  the  owner  of  the  estMe. 
Or,  if  a  man  maketh  a  lease  at  will,  and  dies,  the  estate  «t 
will  is  thereby  determined :  but  if  the  tenant  condnaeth 
possession,  he  is  tenant  at  BafFerancc*  (4).  But,  no  man 
can  be  tenant  at  sufferance  against  the  king,  to  whom  no 
lachet,  or  neglect,  in  not  entering  and  ousting  the  tenant,  b 
crer  imputed  by  law  :  but  his  tenant,  so  holding  over,  is 
considered  as  an  absohitB  intruder".  But,  in  the  case  of  a 
subject,  this  estate  may  be  destroyed  whenever  the  true 


(4)  A  lease  at  will  being  now  conudezed  a  loaw  from  jear  to  ycv, 
ft-hich  cannot  be  vacated  without  half  a  year's  notice  to  quit,  upon  the 
dealh  of  the  lessor  the  tenant  cannot  be  ejected  without  half  a  year's 
notice  from  his  heir.  2  T.  Jt.  159.  And  it  has  aUo  been  decided,  that 
it  Unecessaiy  to  give  th«t  notice  ts  thepersooal  representative  of  the 
Jeisce.    3  Wilt.  25, 
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iMmer  shall  sftidbe  «a  «eliiil  entry  on  the  lands  jaid  oust  the 
tenant:  for,  befere  entry,  he  cannot  maintain  an  action  of 
trespass  agatnat  the  tenant  by  sufferance,  as  he  might  against 
a  stranger  7:  and  the  reason  isf  because  the  tenant  being 
once  in  by  a  lawful  title,  the  law  (which  presumes  no  wrong 
in  any  man)  will  suppose  h^m  to  continue  upon  a  title  equally 
lawful ;  uidess  the  owner  of  the  land  by  some  puhBc  and 
avowed  act,  such  as  enUy  is,  will  declare  his  continuance  to 
be  tortious,  or,  in  common  language,  wrongful. 

Thus  stands  the  law,  with  regard  to  tenants  by  sufferance: 
and  landlords  are  obliged  in  these  cases  to  make  for- 
mal entries  upon  their  lands*,  and  recover  possession  [151] 
bf  the  legal  pseoMS  of  ejectment:  and  at  the  utmost, 
by  &e  OQsnmon  law,  the  tenant  was  bound  to  account  for  the 
profits  of  the  land  so  by  him  detained.  But  now,  by  statute 
4  Geo.  II.  c.  28.  in  case  any  tenant  for  life  or  years,  or  other 
person  claiming  under  or  by  collusion  with  such  tenant,  shall 
wilfiilly  hold  over  after  the  determinadon  of  the  term,  and 
demand  made  and  notice  in  writing  g^iven,  by  him  to  whom 
the  remainder  or  reversion  of  the  premises  shall  belong,  for 
delivering  the  possession  thereof;  such  person,  so  holding 
over  or  keeping  the  other  out  of  possession,  shall  pay  for  the 
time  he  detains  the  lands,  at  the  rate  of  double  their^yearly 
valtie.  And,  by  statute  11  Geo.  II.  c.  19.  in  case  Ji&y' ten- 
ant, having  power  to  determine  his  lease,  shall  give  Aotice 
of  his  intention  to  quit  the  premises,  and  shall  not  deliver 
up  the  possession  at  the  time  contained  in  such  notice^  he 
shall  thenceforth  pay  double  the  former  renf^  for  such  time 
as  he  continues  in  possession.  These  statutes  have  almost 
put  an  end  to  the  practice  of  tenancy  by  sufferance,  unless 
with  the  tacit  consent  of  the  owner  of  the  tenement  (5). 

y  Co.  Litt.  57.  Z  5  Mod.  384. 

(5)  Where  a  tenant  has  a  leaae  for  a  term  certaui,  and  holds  over 
aller  the  expiration  of  it,  it  is  not  necessary  for  the  landlord  to  give 
him  any  notice  to  qnit^  ij\  order  to  rscover  possession  by  ejectment. 

h 
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I  T»  R,  S3. 162.  But  if  the  landlord  afterwards  receives  rent,  or  does 
any  act  by  which  he  proves  his  ass^it  to  the  continuance  of  the  tenant, 
this  turns  the  estate  at  sufferance  into  a  tenancy  from  year  to  year.  The 
notice  by  4  Geo.  II.  c.  28.  may  be  given  previous  to  the  end  of  the  term. 
Bi.  Rep.  1075.  But  I  should  think,  that  it  may  also  be  given  aflerwards, 
though  the  double  value  could  only  be  recovered  from  the  delivery  of 
the  notice,  and  demand  of  possession.  The  double  value  may  be  reco* 
vered  though  it  is  not  mentioned  in  the  notice  lo  quit.  1  T.  R,  53.  The 
notice  by  the  landlord  must  be  in  writing;  but  that  by  the  tenant,  under 

II  Geo.  II.  c.  19.  may  be  by  parol.  3  Burr.  1603.  The  double  value 
can  only  be  recovered  by  action  of  debt;  but  the  double  rent  may  be 
recovered  by  distress  or  otherwise,  like  single  rent  1  Bl.  S3S.  N« 
length  of  time  is  necessary  to  the  validity  of  these  notices  under  the 
statutes,  to  entitle  the  landlord  to  double  value. 

If  the  tenant  hold  over  after  the  expiration  of  his  term,  or  tfler  the 
end  of  the  ye^,  when  he  has  had  a  proper  notice  to  quit,  the  landlord 
may  turn  iiis  cattle  upon  the  premises,  but  without  force,  and  the  oattle 
caimot  be  dlstrwed,  as  damage  feasant,  by  the  tenant.  7  T.  R,  43L 
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OF  ESTATES  UPON  CONDITION.        *     V 


ESIDES  the  several  divisions  of  estates,  in  point  of 
interest,  which  we  have  considered  in  the  three  preceding 
chapters,  there  is  also  another  species  still  remaining,  whicn 
is  called  an  estate  ufion  condition  ;  being;  such  whose  exist- 
ence depends  upon  the  happening  or  not  happening  of  some 
uncertsdn  event,  whereby  the  estate  may  be  either  originally 
created,  or  enlarged,  or  finally  defeated  ».  And  these  con- 
ditional estates  I  have  chosen  to  reserve  till  last,  because 
they  are  indeed  more  properly  qualifications  of  other  estates^ 
than  a  distinct  species  of  themselves  ^  seeing  that  any  quan- 
tity of  interest,  a  fee,  a  freehold,  or  a  term  of  years,  may 
depend  upon  these  provisional  restrictions.  Estates  then 
upon  condition,  thus  understood,  are  of  two  sorts :  1 .  Estates 
upon  condition  imfilicd:  2.  Estates  upon  condition  ex/irfMrc/.* 
under  which  last  may  be  included,  3.  Estates  held  in  uadio 
gage  J  or  filedge  :  4.  Estates  by  statute  merchant  j  or  atattulf 
staple  :  S,  Estates  held  by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
graiit  of  an  estate  has  a  condition  annex^^d  to  it  inseparably, 
from  its  essence  and  constitution,  although  no  condition  be 
expressed  in  words.  As  if  a  grant  be  made  to  a  man  of  an 
ofRce,  generally,  witt^ut  adding  other  words ;  the  law  tacitly 
annexes  hereto  a  secret  condition,  tlj^Jthe  gAhtee  shall  duly 
execute  his  office  *»,  on  breach  of  ^ich  qpnditi'on  it  is  laM^ful 


a  Co,  Lkt,  201,  b  UtU  sec,  37P. 
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for  the  grantor,  or  his  heirs,  to  oust  him,  and  gratit  it  to 
another  person'.  For  an  office,  either  public  or  private, 
may  be  forfeited  by  iaia-u»er  or  non-iutr,  both  of  which  are 
breaches  of  this  implied  condition.  I .  By  mh-uger,  or  abuse ; 
as  if  a  judge  takes  a  bribe,  or  a  park-keeper  kills  deer  with- 
out authority.  2.  By'  non-u»er,  or  neglect ;  which  in  public 
offices,  that  concern  the  administration  of  justice,  or  the 
commonwealth,  Is  of  itself  a  direct  and  immediate  cause  of 
forfeiture  :  but  non-user  of  a  private  office  is  no  cause  of 
forfeiture,  unless  some  special  damage  is  proved  to  be  occa- 
siontd  thereby  ^.  For  in  the  one  case  delay  must  necessa- 
rily be  occasioned  in  the  ailaira  of  the  public,  which  require 
a  constant  attenUoa :  but,  private  offices  not  requiring  so 
regular  and  unremitted  a  serrice,  the  temporary  neglect  of 
them  is  not  necessarily  productive  of  miicbief :  upon  whick 
account  some  special  loss  must  be  proved,  in  order  to  vacate 
these.  Franchises  also,  being  regal  pririleges  in  the  hands 
of  a  subject,  are  held  to  be  granted  on  the  same  con<Ution 
of  making  a  proper  use  of  them  ;  and  therefore  they  may 
be  lost  and  forfeited,  like  offices,  either  by  abuse  or  by 
neglect", 

UVoH  the  same  principle  proceed  all  the  fbrfeitnres  which 
are  given  by  law  of  life  estates  and  others ;  for  any  acts  done 
by  the  tenant  himself,  that  are  incompatible  with  the  estate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
stranger  in  fee-simple  :  this  is,  by  the  common  law,  a  for- 
feiture of  their  several  estates  ;  being  a  breaCh  of  the  condi- 
tion which  the  law  annexes  thereto,  viz.  that  they  shall  not 
attempt  to  create  a  greater  estate  than  they  themselves  are 
entitled  to^  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony  ;  the  king  or  other  lord  of  the  fee  is  entitled 
to  have  their  tenements,  because  their  estate  is  determined  by 
the  breach  of  the  condition,  "  that  t|iey  shall  not  commit 
"felony,"  v^iiji  th^  law  f^citly  annexes  to  every  feodal 
donation.  •     -  J 
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II.  An  estate  on  condition  expressed  ii\  the  gruit  itselfy'is 
where  an  estate  is  granted)  either  in  fee^mple  or  otherwise^ 
with  an  express  qualification  annexed^  whereby  the  estate 
granted  shall  either  commence^  be  enlarged)  or  be  defeatedf 
upon  performance  or  breach  of  such  qualification  or  condi- 
tion «.     These  conditions  are  therefore  either  firecedeniy  or 
nAMcquent,    Precedent  are  such  as  must  happen  or  be  per* 
formed  before  the  estate  can  vest  or  be  enlarged :  subsequent 
are  such,  by  the  failure  or  non-performance  of  which  In  estate 
already  vested  may  be  defeated.   Thus,  if  an  estate  for  life  be 
limited  to  A  upon  his  marriage  with  B,  the  marriage  is  a  pre- 
cedent condition,  and  till  that  happens  no  estate^  is  vested  in 
A.  Or,  if  a  man  grant  to  his  lessee  for  years,  that  upon  pay- 
ment of  a  hundred  marks  within  the  term  he  shall  have  the 
fee,  this  also  is  a  condition  precedent,  and  the  fee -simple 
passeth  not  till  the  hundred  marks  be  paid>.     But  if  a  man. 
grailt  an  estate  in  fee-simple,  reserving  to  himself  and  his 
heirs  a  certain  rent ;  and  that,  if  such  rent  be  not  paid  at  the 
times  limited,  it  shall  be  lawful  for  him  and  his  heirs  to  re- 
enter, and  avoid  the  estate  :  in  this  case  the  grantee  and  his 
heirs  have  an  estate  upon  condition  subsequent,  which  is 
defeasible  if  the  condition  be  not  strictly  performed'^.     To 
this  class  may  also  be  referred  all  base  fees,  and  fee-simples 
conditional  at  the  common  law^     Thus  an  estate  to  a  man 
and  his  heirs,  tenants  of  the  manor  qf  Dale^  is  an  estate  on 
condition  that  he  and  his  heirs  continue  tenants  of  that  manor. 
'  And  so,  if  a  personal  annuity  be  granted  at  this  day  to  a  man 
and  the  heirs  of  his  body  ;  as  this  is  no  tenement  within  the 
statute  of  Westminster  the  second,  it  remains,  as  at  common 
law,  a  fee -simple  on  conditon  that  the  grantee  has  heirs  or 
his  body.     Upon  the  same  principle  depend  all  the  determin- 
able estates  of  freehold,  which  we  mentioned  in  the  eighth 
chapter:  as  durante  viduitate^  istc:  these  are  estates  upon 
condition  that  the  grantees  do  not  marry,  and  the  like.    And, 

C  Co.  Utt.  801.  k  Litt.  KC.  325. 

h  Show.  Pari.  C«9. 83,  ^  1  See  pagf.  109, 110,  111. 
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en  the  breach  of  my  of  these  ■ubsequent  ctHiditiintSt  hy  the 
&ulure  of  these  cunt^gencies ;  by  the  gnDtee'snot  continu- 
ing toDuit  of  the  manor  of  Dale)  by  not  having  hein  of  his 
body,  or  by  not  continuing  sole ;  the  estates  which  were  rt- 
spectively  vested  in  each  grantee  are  wholly  determined  and 
void. 

A  DiSTtHCTiON  is  however  made  between  a  eontUtian  in 
deed  and  a  limitation,  which  lJttleton°>  denominates  also  a 
eotuUiioh  in  law.  For  when  an  estate  is  so  expressly  confined 
and  limited  by  ttie  words  of  its  creation,  that  it  camwt  endure 
for  any  longer  time  than  till  the  contingency  happ«is  upas 
wliich  the  estate  is  to  &dl,  this  is  denominated  a  Hittitatian: 
as  when  land  is  granted  to  a  man,  to  long  at  he  is  parson  of 
Dale,  or  while  he  continues  unmarried,  or  until  out  of  the 
rents  and -profits  he  shall  have  made  500/.  and  the  like",  la 
such  case  the  estate  determines  as  soon  as  the  conUngency 
happens,  (when  he  ceases  to  be  parson,  marries  a  wife,  u 
has  received  the  SOO/.)  and  the  next  subsequent  estate,  which 
depends  upon  sucli  dctenninati<m,  becomes  immediately 
vested,  without  any  act  to  be  done  by  him  who  is  next  in 
expectancy.  But  when  an  estate  is,  strictly  speaking,  upon 
tondiiion  in  deed  (as  if  granted  expressly  ufion  condition  to  be 
void  upon  the  payment  of  40/.  by  the  grantor,  or  to  that  the 
grantee  continues  unmarried,  or  firervided  he  goes  to  York, 
ts'c.o),  the  law  permita  it  to  endure  beyond  the  time  when 
such  contingency  happens,  unless  the  grantor  or  his  heirs  or 
assigns  take  advantage  of  the  breach  of  the  ctHidltlui,  and 
make  either  an  entry  or  aclaim  in  order  to  avoid  the  estate^. 
Yet,  though  strict  words  of  condition  be  used  in  the- creation 
of  the  estate,  if  on  breach  of  the  condition  the  estate  be 
limited  over  to  a  third  person,  and  does  not  immediately 
revert  to  the  grantor  or  his  representatives,  (as  if  an  estate 
be  granted  by  A  to  B,  on  condition  that  within  two  years  B 
intermarry  with  C,  and  on  failure  thereof  then  to  D  and  his 
heirs,)  this  the  law  construes  to  be  a  limitation  and  not  a  con- 

m  Sr.  MD.    I  Inn.  IJt  a  nid.  43. 
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dition^ :  because,  if  it  were  a  conditiftn,  then,  up^on  the  bresurb 
thereof,  only  A  or  his  representatives  could  avoid  the  estate 
by  entry,  and  so  Ws  remainder  might  be  defeated  by  their 
neglecting  to  enter;  but,  when  it  is  a  Mmiiation,  the  estate 
of  B  determines,  and  that  of  D  commences,  and  he  may 
enter  on  the  lands,  the  instant  that  the  failure  happens.  So 
also,' if  a  man  by  his  will  devises  land  to  his  heir  at  law,  on 
condition  that  he  pays  a  sum  of  money,  and  for  non-payment 
devises  it  ovier,  this  shall  be  considered  as  a  limitation }  other* 
wise  no  advantage  could  be  taken  of  the  non-payment,  for 
none  but  the  heir  himself  could  have  entered  for  a  breach  of 
condition  ^. 

In  all  these  instances,  of  limitations  or  conditions  subse- 
quent, it  is  to  be  observed,  that  so  long  as  the  condition, 
either  express  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro<« 
Vided  ^e  estate  upon  which  such  condition  is  annexed  be  in 
itself  of  a  freehold  nature ;  as  if  the  original  grant  express 
either  an  estate  of  inhentance,  or  for  life,  or  no  estate  at  all, 
which  is  constructively  an  estate  for  life.  For  the  breach  of 
these  ccmdidons  being  contingent  and  uncertain,  this  uncer« 
tiiinty  preserves  the  freehold' ;  because  the  estate  is  capable 
to  last  for  ever,  or  at  least  for  the  life  of  the  tenant,  supposing 
the  condition  to  remain  unbroken.  But  where  the  estate  is 
at  the  utmost  a  chattel  interest,  which  must  determine  at  a 
time  certain,  and  may  determine  sooner,  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  survivor  of 
them,  shall  so  long  live,)  this  still  continues  a  mere  chattel, 
and  is  not,  by  such  its  uncertainty,  ranked  among  estates  of 
freehold. 

Thbsx  express  conditions,  if  they  be  itnfiosaible  at  the  time 
of  their  creation,  or  afterwards  become  impossible  by  the  act 
of  God  or  the  act  of  the  feoffor  himself,  or  if  they  be  contrary 
to  lavfj  or  refiugnant  to  the  nature  of  the  estate,  are  void.    In 

^  1  Ventr.  SOS.  s  To.  Litt  43; 

r  CrQ.  Ehz.  205.    1  Boll.  Abr.  411. 


iST  THE  RIGHTS  BOOK  IL 

soy  of  vhicb  CBies,  if  thVy  be  conditions  tttdteguent,.  that  is, 
to  be  performed  after  the  eaUte  is  vested,  the  estate  sbsll 
become  absslute  in  the  tenant.  As,  if  a  feoffment  be  made 
to  a  man  in  fee-simple,  on  condition  that  tj&Jess  he  goes  to 
Rome  in  twcntyfour  hours ;  or  unle^  be  marries  with  Jane 
S.  by  such  a  day  i  (within  which  time  the  woman  dies,  or  the 
haSbr  marries  her  himself;)  or  unless  he  kills  another;  or 
in  case  be  alienes  in  fee ;  that  then  and  in  any  of  such  cases 
the  estate  shall  be  vacated  and  determine  :  here  the  conditioB 
is  void,  and  the  estate  made  absolute  in  the  feofee.  For  he 
hath  by  the  grant  the  esute  vested  in  him,  winch  shall  ngt 
be  defeated  afterwards  by  a  condition  either  impossiUe,  ille- 
gal,  or  repugnant*.  But  if  the  condition  be  firecedent  or  to 
be  performed  before  the  estate  vests,  as  a  grant  to  a  man  that, 
if  he  kills,  another  or  goes  to  Rome  in  a  day,  he  shall  have  an 
estate  in  fee  i  here,  the  void  condition  being  precedent*  the 
estate  which  depends  thereon  is  also  void,  and  the  gntidee 
shall  take  nothing  by  the  grant ;  for  he  hath  no  estate  until 
the  condition  be  performed". 

Tbebe  are  some  estates  defeasible  upon  condition  subse- 
quent, that  require  a  more  peculiar  notice.    Stich  are 

III.  EsTATSs  held  m  vadio,  in  jvjv,  or  ple^;e :  which  arc 
of  two  kinds,  vrvum  vadium,  or  living  pledge  ;  and  tnor/ittni 
vadium,  dead  pledge,  or  mortgage. 

Vivuj*  vadium,  orliviug  pledge,  is  when  a  man  borrows 
a  sum  (suppose  200/.)  of  another ;  and  grants  him  an  estate^ 
as,  of  30/.  fier  xmnum,  to  hold  till  the  rents  and  prnfito  shall 
repay  the  sum  so  borrowed.  This  is  an  estate  conditioned  to 
be  void,  as  soon  as  such  sum  is  raised.  And  in  this  case  the 
land  or  pledge  b  >ud  to  be  living :  it  subsists,  and  surnves 
the  debt ;  and,  immediately  on  the  discharge  of  that,  results 
back  to  the  borrower".  But  mortuum  vadium,  a  dead  pledge* 
or  mortgage,  (which  is  much  more  common  than  the  other,) 
is  where  a  man  borrows  of  another  a  speufic  sum  (e.  g.  200/.) 
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and  grants  him  aa  estate  in  fee,  on  conation  that  if  he^  the 
mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  200/.* 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor may  re-enter  on  the  estate  so  granted  in  pledge ;  or, 
as  is  DOW  the  more  usual  way,  that  then  the  mortgagee  shall 
reconvey  the  estate  to  the  mortgagor :  in  this  case  the  land]^ 
which  is  so  put  in  pledge,  is  by  law,  in  case  of  non-payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  estate  in  the  lands  is  then  no 
longer  conditional,  but  absolute.  But,  so  long  as  it  continues 
conditional;  that  is,  between  the  time  of  lending  the  money, 
and  the  time  allotted  f6r  payment,  the  mortgagee  is  called 
tenant  in  mortgage*.  But  as  it  was  formerly  a  doubt r, 
whether,  by  taking  such  estate  in  fee,  it  did  not  become 
liable  to  the  wife's  dower,  and  other  incumbrances,  of  the 
mortgagee,  {though  that  doubt  ha$  been  long  ago  over-ruled 
by  our  courts  of  equity*,  it  therefore  became  usual  to  grant 
only  a  long  term  of  years  by  way  of  mortgage  ;  with  condi- 
tion to  be  void  oti  re-payment  of  the  mortgage-money :  which 
course  has  been  since  pretty  generally  contmued,  principally 
because  on  the  death  of  the  mortgagee  such  term  becomes 
vested  in  his  personal  representatives,  who  alone  are  entitled 
in  equity  to  receive  the  money  lent,  of  whatever  nature  the 
mortgage  may  happen  to  be. 

As  soon  as  the  estate  is  created,  the  mortgagee  may  im- 
mediately enter  on  the  lands ;  but  is  liable  to  be  dispossessed^ 
upon  performance  of  the  condition  by  payment  of  the  mort- 
gage-money at  th/B  day  limited.  And  therefore  the  usual 
way  is  to  agree  that  the  mortgagor  shall  hold  the  land  till 
the  day  assigned  for  payment ;  when,  in  case  of  failure, 
whereby  the  estate  becomes  absolute,  the  mortgagee  may 
enter  upon  it  and  take  possession,  without  any  posMbility  ai 
law  J  of  being  afterwards  evicted  by  the  mortgagor,  to  whom 
the  land  is  now  for  ever  dead.  But  here  again  the  courts  of 
equity  interpose ;  and,  though  a  mortgage  be  thus  forfeited, 

X  UtL  sec  332.  y  IbM.  wt.  3f7.    Crt>.  C«r.  m .  r  HRidr.  406. 
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and  the  nttte  abMlutsly  vested  in  the  raongtsee  at  the  eom- 
SUUi  law,  fet  they  vill  coouder  the  real  value  of  the  teii»- 
mrats  compersd  with  tbc  mm  borrowed.  And*  if  the  eslat* 
W  of  greater  T«]ue  than  the  sum  lent  thereon,  they  wiU  allow 
the  mortgagor  at  my  reawaable  time  to  recall  or  redeem  hig 
fl){«tc  (1)  i  paying  t»  the  mer^gee  his  principal,  interettt 
and  expenaes :  for  otherwitte,  in  •trictness  of  law,  an  estate 
worth  lOOU.  might  be  forfeited  for  non-payment  of  iOOt.  ca 
a  less  aum.  Thia  reasonable  advantage,  allowed  to  mott' 
gtgont  is  oAlled  the  eqaitt/  qf  redemfitiM :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  posaessitm  ef 
his  eatatC)  to  deHver  it  back  and  acconnt  for  the  rents  and 
profits  receired,  on  payment  of  his  whole  debt  and  interest; 
thereby  tnnuog  the  moritium  into  a  kind  of  vivum  vadium. 
But)  QO  the  other,  hand,  the  mortgagee  may  cither  compel 
the  sale  of  the  estate,  in  order  to  get  the  whole  of  his  money 
immediately ;  or  else  call  upon  thtf  mortgagor  to  redeem  hit 
estate  presently,  or  in  default  there<rf',  to  be  for  kvkt foreclosed 
from  redeeming  the  same ;  that  is,  to  lose  his  equity  of  re- 
dempti<n  without  possibility  of  recall.  And  also,  it)  some 
esses  of  fraudulent  mortgages*,  the  fraudulent  mortgagor 
feiftats  all  equity  of  redemptiMi  whatsoever  (3).     It  ia  not 

■  Sui.  4Uid  S  W.ud  M.  c.  ID. 

(1)  In  K'Deral,  if  the  iiior^«g«e  hat  been  twenty  yem  in  poiscwioD, 
tbcmurtafchaaeerr,  iBCMifbnni^to  (he  tine  of  brk^g  an  cject- 
laant,  will  eot  pamut  the  mortgagoi  to  redeem,  unleii  during  part  of 
the  time  the  mot^^agor  hu  been  in  infant  or  a  married  woman  j  or 
nnleu  tbe  mortgage  admits  he  holds  the  estate  as  a  mortgage  j  or  he 
hu  kept  accounts  upon  it  and  treated  it  as  redecmiJile  within  twenty 
year* ;  or  there  ia  «ome  other  ipccial  circumstance,  which  forms  an 
esM^tion  to  the  general  rale.  £?.  Ca.  Abr.  313.  2  flro.  399: 
%  ft*.  JHK.  03.  Where  two  different  eitatem  are  mortgBg«d  by  tlie 
owim  to  the  Mme  person,  one  cianot  be  radeemed  without  the  oiha. 
imi.733. 

(2)  By  the  4  &  5  W.  &  M,  if  any  per«on  mortgages  his  estate,  and 
does  not  previously  inform  the  mortgagee  in  writirg  of  a  prior  mort- 
gage,  or  of  any  jodfment  or  incus^inuice  which  he  has  Toluntarilv 
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however  usual  for  mortgagees  to  Ukt  peaaesiioii  of  the 
mortgaged  estate^  unless  where  the  securitf  is  precarii^ilSf 
or  small ;  or  where  the  mortgagor  neglects  even  the  pay* 
ment  of  interest :  when  the  mortgagee  H  frequently  ohiiged 
to  bring  an  ejectment  (S),  and  take  the  land  into  his.bwn 
hands  in  the  nature  of  a  pledge,  or  the  jfugnus  of  the  Roman 
law  :  whereas,  while  it  remains  in  the  hands  of  the  mort- 
gagor, it  more  resembles  their  hyftotheca^  which  was  where 
the  possession  pf  the  tiding  pledged  remained  with  the  debtor^. 
But,  by  statute  7  Geo.  II.  c.  30.  after  payment  or  tender  by 
the  mortgagor  of  principal,  interest,  and  costs,  the  mortga- 
gee can  maintain  no  ejectment ;  but  may  be  compelled  to 
re-assign  his  securities.  In  Glanvil's  time,  when  the  univer- 
lal  method  of  conveyance  was  by  livery  of  seisin  or  corporal 
tradition  of  the  lands,  no  gage  or  pledge  oi  lands  was 
good  unless  possession  was  also  delivered  to  the  ere-  [1 60} 
ditor ;  ^  Mi  non  aequatur  i/iMua  vedii  tratfitiOi  curia 
"  domini  regit  hujusmodi  firivatas  cotwentionea  tuerinon  soUt:'* 
for  which  the  reason  given  is,  to  prevent  subsequent  and 
fraudulent  pledges  of  the  same  land :  ^^  cum  in  tali  casufioant 
^  eadcfn  rea  /iluribus  aliia  creditoribua  turn  firiua  turn  fioateriua 
f<  invadiari^/*  And  the  frauds  which  have  arisen,  since  the 
exchange  of  these  public  and  notorious  conveyances  for  more 

b  PigBQcb  oppellatioife  cam  inttprie  ma  coDTentione  tenetnr,  propiie  hypofthecfte  ap- 

eonttneri  dtdmos,  quae  limul  ctkm  traditur  pellationecontineridicuntu.    Inst«L4.  t.C. 

c^itori.   At  earn,  quae  sine  traditione  nuda  wc.  7,                              ■€  !•  10.  c.  8. 

-  ■  —   ^  —      -      * — 

brought  upon  the  estate,  the  mortgagee  shall  hold  the  estate  as  an  ab- 
solute purchaser  free  from  the  equity  of  redemption  of  the  mortgagor. 
(3)  The  mortgagee  is  not  now  obliged  to  bring  an  ejectment  to 
recover  the  rents  and  profits  of  the  estate,  for  it  has  been  determined 
that  where  there  is  a  tenant  in  possession,  by  a  lease  prior  to  the  mort- 
gage, the  mortgagee  may  at  any  time  give  him  notice  to  pay  the  rent 
to  him ;  and  he  may  distnun  for  all  the  rent  which  is  due  at  the  tune 
of  the  notice,  and  also  for  all  that  accrues  afterwards.  Jfcsa  v.  Oalii- 
more,  Doug.  266.  The  mortgagor  has  no  interest  in  the  premises,  but 
by  the  mere  indulgence  of  the  mortgagee ;  he  has  not  even  the  estate 
of  a  tenant  at  wiU«  for  it  is  held  he  may  be  prevented  from  carrying 
away  the  emblementSj  or  the  crops  which  he  himself  has  sown.  Ik. 
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piivate  and  secret  bargains^  have  well  evinced  the  wisdom 
of  our  ancient  law  (4). 

IV.  A  FOU&TB  species  of  estates,  defeasible  on  condition 
subsequent,  are  those  held  by  9tatute  merchant^  and  atatuit 
MtafUe  i  which  are  very  nearly  related  to  the  vivum  vadium 


(4)  It  has  been  said  by  a  learned  judge  to  be  an  established  rule  of 
equity,  that  a  second  mortgagee,  who  has  the  title  deeds  without  notice 
of  any  prior  incumbrance,  shall  be  preferred,  because  if  a  mortgagee 
lend  money  upon  real  property  without  taking  the  title  deeds,  he  ena* 
hies  the  mortgagor  to  commit  a  fraud.  1  T.  M.  762.  But  lord  Thur- 
low  afterwards  observed  upon  this,  that  he  did  not  conceive  that  the 
not  taking  the  deeds  was  alone  sufficient  to  postpone  the  first  mortga- 
gee ;  if  it  were  so,  there  could  be  no  such  thing  as  a  mortgage  of  a 
reversion  ;  and  he  held  that  the  second  mortgagee  in  possession  of  the 
title  deeds,  was  preferred  only  in  cases  where  the  first  had  been  guilty 
of  fraud  or  of  gross  negligence.    2Bro.6S2. 

But  I  shoidd  be  inclined  to  think  that  fraud  or  gross  negligence  would 
be  presumed,  unless  the  first  mortgagee  could  shew  that  it  was  impos- 
sible for  him  to  obtain  the  possession  of  the  title  deeds,  or  that  he  had 
used  all  due  and  necessary  diligfence  for  that  purpose. 

Where  an  estate  is  divided,  it  is  impossible  for  e^  ery  one  who  has  a 
share  to  have  the  title  deeds  ;  in  a  sale,  therefore,  under  an  order  of 
the  court  of  chancery,  the  chancellor  directs  one  to  retam  the  title 
deeds,  but  to  covenant  to  produce  them  when  called  upon,  to  support 
the  title  of  the  other  purchasers. 

Whatever  may  be  tlie  value  of  the  estate,  it  is  of  g^cat  importance 
to  those  who  lend  money  upon  real  security,  to  be  certain  that  there 
is  no  prior  mortgage  upon  the  estate  ;  for  it  has  been  long  settled. 
that  if  a  third  mortgagee,  who  at  the  time  of  hi?  mortgage  had  no 
notice  of  the  second,  piu'chases  the  first  mortgage  even  pending  a  bill 
filed  by  the  second  to  redeem  the  first,  both  the  first  and  third  mort- 
gages shall  be  paid  out  of  the  estate,  before  any  share  of  it  can  be 
appropriated  to  the  second  ;  the  reason  assigned  is,  that  the  third,  by 
thus  obtaining  the  legal  estate,  has  both  law  and  equity  on  his  side, 
which  supersede  the  equity  of  the  second.  And  even  lord  Hale  held 
it  right,  that  the  third  should  seise  what  he  called  the  tabula  in  navjra- 
gio,  a  plank  in  the  shipwreck,  and  thus  leave  the  second  to  perish. 
But  a  subsequent  mortgagee  can  obtain  no  advantage  over  a  prior 
•nc,  if,  at  the  time  of  lending  his  money,  he  had  notice  of  the  prior 
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before  mentioned^  or  estate  held  till  the  profits  thereof  shall 
discharge  a  debt  liquidated  or  ascertidned.  For  both  the 
statute  merchant  and  statute  staple  are  securities  for  money ; 
the  one  entered  into'^before  tho  chief  magistrate  of  some 
trading  town,  pursuant  to  the  statute  of  13  £dw.  I.  de  tner" 
eatoribu»i  and  thence  called  a  statute  merchant ;  the  other 
pursuant  to  the  statute  27  Edw.  III.  c.  9.  before  the  mayor 
of  the  staple,  that  is  to  say,  the  grand  ,mart  for  the  principal 
commodities  or  manufactures  of  the  kingdom,  fd^inerly  held 
by  act  of  parliament  in  certain  trading  towns  <*,  from  whence 
this  security  is  called  a  statute  staple.  They  are  both,  I  say, 
securities  for  debts  acknowledged  to  be  due  ;  and  originally 
permitted  only  among  traders,  for  the  benefit  of  commerce ; 
whereby  not  only  the  body  of  the  debtor  may  be  imprisoned) 
and  his  goods  seised  in  satisfaction  of  the  debt,  but  also  his 
lands  may  be  delivered  to  the  Creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  satisfied  :  and,  during 
such  time  as  the  creditor  so  holds  the  lands,  he  is  tenant  by 
statute  merchant  or  statute  staple.  There  is  also  a  similar 
security,  the  recogi^zance  in  the  nature  of  a  statute  staple, 
acknowledged  before  either  of  the  chief  justices,  or  (out  of 
term)  before  their  substitutes,  the  mayor  of  the  staple  at 
Westminster  and  the  recorder  of  London ;  whereby  the 
benefit  of  this  mercantile  transaction  is  extended  to  all  the 

d  See  book  L  c.  8. 

' ' ■     ■  ■  ^   ■  '      t  • 

incumbrance.  1  T.  H.  763.  But  among  mortgagees,  where  none  has 
the  legal  estate,  the  rule  in  equity  is,  qui  prior  est  tempore,  potior  ett 
jure.    2  P.  Wnu.  491.     1  Bro.  63. 

As  this  is  the  equity  which  is  intelligible  to  ordinary  understandings, 
if  it  were  not  presumptuous  to  reflect  a  censure  upon  a  doctrine  so  long 
sanctioned  by  illustrious  names,  it  might  be  observed  that  the  equity  of 
the  second  ought  to  have  outweighed  both  the  law  and  equity  of  the 
third  ;  for  it  can  hardly  be  reconciled  with  substantial  justice,  that  the 
third  by  any  contrivance  or  combination  should  be  permitted  to  run 
away  with  the  whole  estate,  and  to  leave'  nothing  to  the  second,  who 
had  fairly  and  hotiestly  advanced  his  property.  But  this,  if  wrong»  can 
enly  be  corrected  by  the  authority  ofthe  legislature. 
VOL.  II,  25 
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king's  subjects  in  genenJ,  hj  TirtiiB  of  the  sUtate  33  H«a- 
VIII.  c.  6.  amended  by  8  Geo.  1.  c.  33.  which  directs  BQCh 
rect^fnizancea  to  be  enrolled  and  certified  into  chancery.  Bat 
these  by  the  statute  of  frauds,  39  Cir.  II.  c.  3.  are  only 
binding  upon  the  lands  in  the  handa  of  bona  Jldt  purchaaorsi 
from  the  day  of  their  enrolment,  vhicb  is  ordered  to  be 
marked  on  the  record  (s). 

V.  Anotbek  similar  cosditionBl  estate,  created  by  opera- 
tioh  of  law,  for  security  and  satisfiiction  of  debts,  is 
[ISl]  called  an  estate  by  r/<-fi'/.  What  on  eUgilia,Mad-wbj 
so  called,  will  be  explained  in  the  third  part  of  these 
commentaries.  At  present  I  need  only  mention,  that  it  is 
the  name  of  a  writ,  founded  on  the  atfitute*  of  Westm.  3. 
by  which,  alter  a  plaintiff  has  obtained  judgment  for  his  debt 
at  law,  the  sheriff  gives  him  possession  of  one  half  of  the 
defendant's  lands  and  tenements,  to  be  occupied  and  enjoyed, 
wtii)  his  debt  and  damages  are  fiilly  paid :  and,  during  the 
time  he  so  holds  them,  he  is  called  tenant  by  elegit.  It  is 
easy  to  obserre,  that  this  is  also  a  mere  conditional  estate, 
defeasible  as  soon  as  the  debt  is  levied.  But  it  is  reniaj^id))ei 
that  the  feodal  restraints  of  alienating  lands,  and  charging 
them  with  the  debts  of  the  owner,  were  softened  much  ear- 
lier and  much  more  effectually  for  the  benefit  of  trade  and 
commerce,  than  for  any  other  consideration.  Before  the 
sutute  of  ftaa  emfiloreaf,  it  is  generally  thought  that  the 
proprietor  of  lands  was  enabled  to  alienate  no  more  than  a 
moiety  of  them:  the  statute  therefore  of  Westm.  3.  permits 
only  BO  much  of  them  to  be  affected  by  the  process  of  law, 
as  a  man  was  capable  of  alienating  by  his  own  deed.  Btitby 
the  statute  df  mercatoritu*  (passed  in  the  same  year*)  the 
whole  of  a  man's  lands  was  liri)le  to  be  pledged  in  a  statute 
merchant,  for  a  debt  contracted  in  trade  ;  though  only  /uilf 
of  them  was  liable  to  lie  taken  in  execution  for  my  other 
debt  of  the  owner. 


(i)  Theie  dtttea  ire  KUQctinica  rcrcrred  to  in  ailment,  but  si 
now  unknown  in  practin. 
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I  SHALL  conclude  lirhat^I  had  to  remark  of  these  estates^ 
by  statute  merchant^  statute  staple,  and  elegit^  with  the  obser- 
vation of  sir  Edward  Coke  ^,'^'  These  tenants  have  uncertain 
<>  interests  in  lands  and  tenements,  and  yet  they  have  but 
^^  chattels  and  no  freeholds ;"  (which  makes  them  «n  excep- 
tion to  the  general  i*ule)  ^^  because  though  they  may  hold 
^^  an  estate  of  inheritance,  or  for  life,  ut  liberum  tcnementum^ 
^^  until  their  debt  be  paid;  yet  it  shall  go  tP  their  executors : 
<^  for  ut  is  similitudinary ;   and  though,  to  recover   their 
^<  estates,  they  shall  have  the  same  remedy  (by  assize)  a«  a 
^<  tenant  of  the  freehold  shall  haveS  yet  it  is  but  the 
'<  similitude  of  a  freehold,  and  nullum  nmile  eat  idem.**     [  1 62} 
This  indeed  only  proves  theih  to  be  chattel  interests, 
because  they  go  to  the  executors,  which  is  inconsistent  with 
the  nature  of  a  freehold :  but  it  does  not  assign  th^  reason 
why  these  estates,  in  contradistinction  to  other  uncertain 
interests,  shall  vest  in  the  executors  of  the  tenant  and  not 
the  heir;  which  is  probably  owing  to  this:  that,  being  a 
security  and  remedy  provided  for  personal  debts  djue  to  the. 
deceased,  to  which  debts  the  executor  is  entitled,  the  law 
has  therefore  thus  directed  their  succession ;  as  judging  it 
reasonable,  from  a  principle  of  natural  equity,  that  the  secup 
rity  and  remedy  should  be  vested  in  those  to  whom  the  debts 
if  recovered  would  belong.     For,  upon  the  same  principle, 
if  lands  be  devised  to  a  man's  executor,  until  out  of  their 
profits  the  debts  due  from  the  testator  be  discharged,  Ms 
interest  in  the  lands  shall  be  a  chattel  interest,  and  on  the 
death  of  such  executor  shall  go  to  hU  executors  ^  :  because 
they,  being  liable  to  pay  the  original  testator's  debts,  so  far 
as  his  assets  will  extend,  are  in  reason  entitled  to  possess 
that  fund)  ovit  of  which  he-  has  directed  them  to  be  paid# 

h  1  Inst.  42, 43.  "  auxi  sicuin  de  franktenemenC* 

i  Tbc  wonis  of  the  icatnteifi?  maratnibut  k  Co.  Litt.  43. 

#Brt  **  imis9e  porteT  bcff  do  iiov«le  dMsSnt, 
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CHAPTER  THE  ELEVENTH. 

OF  ESTATES  IN  POSSESSION,  REMAIN. 
DER,  AND  REVERSION. 

XllTHERTO  ve  have  coniidered  estates  adely  with 
regard  to  their  duration,  or  the  guaMily  of  intereit  which 
the  owners  have  therein.  We  are  now  to  coniider  tbem  in 
another  view ;  with  regard  to  tha  time  qf  lAeir  etifotfment, 
when  the  actual  pernancy  of  the  profits  (that  is,  the  taking, 
jwrceptioot  or  receipt,  of  the  rents  and  otlier  advantage* 
arising  therefrom)  begins.  Estates  therefore,  with  respect 
to  this  consideration,  may  either  be  in  ftM*e*tion,  or  in 
tTfitetancy :  and  of  expectancies  there  are  two  sorts  ;  one 
created  by  the  act  of  the  parties,  called  a  remainder  ;  the 
oiher  by  act  of  law,  and  called  &  revertion. 

I.  Oe  estates  in  fiosMet^on,  (which  ara  Bometimes  called 
estates  executed,  whereby  a.  present  interest  passes  to  and 
resides  in  the  tenant,  not^epending  on  any  subsequent  cir- 
cumstance or  CDntingency,as  in  the  case  of  estatesfzemrory,^ 
there  is  little  or  nothing  peculiar  to  be  observed.  Alt  the 
estates  we  have  hitherto  spoken  of  are  of  this  kind  ;  for,  in 
laying  down  general  rules,  we  usually  apply  tfaem  to  such 
estates  as  are  then  actually  in  the  tenant's  possession.  But 
the  doctrine  of  estates, in  expectancy  contains  .some  of  the 
nicest  and  most  abstruse  learning  in  the  English  law.  These 
will  therefore  require  a  minu^  discussion,  and  demand  some 
degree  of  attention. 
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II.  An  estate  then  in  remainder  mafbe  defined  to  be^  an 
estate  limitedto  take  effect  and  be  enjoyed  after  another  estate 
is  determined.  As  if  a  man  seised  in  fee-simple  granteth 
knds  to  A  for  twenty  years,  and,  after  the  determination  of 
the  said  term^  then  to  B  and  his  heirs  for  ever  :  here  A  is 
tenant  for  years,  reminder  to  B  in  fee.  In  the^  first  place 
9Sk  estate  for  years  is  created  or  carved  out  of  the  fee,  and 
given  to  A ;  and  the  residue  or  remainder  of  it  is  given  to  B. 
But  both  these  interests  are  in  feet  only  one  estate ;  the  pre- 
sent term  of  years  and  the  remainder  afterwards,  when  added 
together,  being  equal  only  to  one  estate  in  fee  *.  They  are 
indeed  different  fiarU^  but  they  constitute  only  one  whole: 
they  .are  carved  out  of  one  and  the  same  inheritance  :  they 
are  both  created,  and  may  both  subsist,  together ;  the  one  in 
possession,  the  other  in  expectancy.  So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
said  term  to  B  for  life ;  and  after  the  determination  of  B'a 
estate  for  life,  it  be  Umited  to  C  and  his  heirs  for  ever :  this 
makes  A  tenant  for  years,  with  remainder  to  B  for  life, « 
remainder  over  to  C  in  fee.  Now  here  the  estate  of  inherit-* 
ance  undergoes  a  division  into  three  portions  ;  there  is  first 
A's  estate  for  years  carved  out  of  it ;  and  after  that'B*s  estate 
for  life;  and  then  the  whole  that  remains  is  limited  to  C  and 
hb  heirs.  And  here  also  the  first  estate,  and  both  the  remain* 
ders,  for  life  and  in  fee,  are  one  estate  only ;  being  nothing 
but  parts  or  portions  of  one  endre  inheritance  :  and  if  there 
were  a  hundred  remainders,  it  would  still  be  the  same  thing : 
upon  a  principle  grounded  in  mathematical  truth,  that  all  the 
parts  are  equal,  and  no  more  than  equal,  to  the  whole.  And 
hence  also  it  is  easy  to  collect,  that  no  remainder  can  be 
limited  after  the  gi^ht  of  an  estate  in  fee-simple  ^  :  because 
a  fee-simple  is  the  highest  and  largest  estate,  that  a  subject  is 
capable  of  enjoying ;  and  he  that  is  tenant  in  fee  hath  in  him 
the  fvhoie  of  the  estate :  a  remainder  therefore,  which  is  only 
a  portion,  or  residuary /^ar/,  of  the  estate,  cannot  be  reserved 

«  C«.  Ukn,  U3,  k  Plowd.  39.    Ttttgfa.  369. 
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after  tin  wfade  is  dUpofed  of.  A  particulv  vttMe,  •nith  all 
Ui«  romajnden«xpectaiit  thereon, »  only  one  fee-uiapleiM 
401.  ii  part  of  100/.  and  601.  is  the  remainder  of  It  t  wltere- 
ibre,  after  a  fee-uinpi«  once  vested)  there  can  no  more  be  a 
remainder  limited  thereon,  than  after  the  whole  lOO/.  u 
^ipropriated  there  can  be  any  reudue  sitbaitting^. 

Thus  much  being  premised,  we  shall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  xA>- 
aerved  in  the  creation  of  remainders,  and  the  reaaona  upon 
which  those  rules  are  fbimded. 

)  ■  And,  first,  there  must  nccBssaril)'  be  some  particular 
estate,  precedent  to  the  estate  in  remainder  <.  As,  an  estato 
ibr  years  to  A,  remainder  to  B  br  life ;  or,  an  estate  for  lilt 
to  A,  remunder  to  B  io  tail.  Tlus  precedent  estate  ia  called 
the  flarticuiar  estate,  as  being  only  a  small  part,  or  ftartiettla, 
of  the  inheiitance ;  the  residue  or  remainder  of  which  is 
p«nted  over  to  another.  The  necessity  of  creating  this  pre- 
ceding particular  estate,  in  order  to  make  a  good  retnainder, 
.  arises  from  this  plain  reason  ;  that  rrmarnder  is  a  relative 
expression,  aitd  implies  that  some  part  of  the  thing  is  pre- 
vioDsly  disposed  of:  for  where  the  whole  is  conveyed  at 
Ukce,  there  cannot  possibly  exist  a  remainder;  but  the  inter- 
est granted,  whatever  it  be,  will  be  an  estate  in  possesaion. 

An  estate  created  to  commence  at  a  distant  period  of  time, 
without  any  intervening  estate,  is  therefore  property  no  re- 
mainder :  it  is  the  whole  of  the  gift,  and  not  a  residuary  part. 
And  such  future  estates  can  only  be  made  of  chattel  interests, 
which  were  considered  in  the  light  of  mere  contracts  by  the 
ancient  law'',  to  be  executed  either  now  or  hereafter,  as  the 
contracting  parties  should  agree ;  but  an  estate  of  freehold 
must  be  created  to  commence  immediately.  For  it  is  an 
andent  rule  of  the  commbn  law,  that  an  estate  of  freehold 
cannot  be  created  to  commence  injiiluro  ;  but  it  ought  to  tafcp 
effect  presently  either  in  posseSMon  or  remainder* :  because  at 
common  law  no  freehold  in  lands  could  pass  without  livery  of 

tC9.Li«.«,     Plmr4.2),  dRiyomiL  e»JLtp.9*. 
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seisin ;  which  must  operate  either  imxnediatelfy  or  not  at  all. 
It  would  therefore  be  contradictory)  if  an  estate^  which  is 
not  to  conmience  tiU  hereafter,  conld  be  granted  by  a  con- 
veyance which  imports  an  immediate  possession.  Therefore, 
though  a  lease  to  A  for  seven  years,  to  commence  from  next 
Michaelmas,  is  good ;  yet  a  conveyance  to  B  of  lands,  to 
hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  years 
next  ensuing,  is  void.  So  that  when  it  is  intended  to  grant 
an  estate  of  freehold,  whereof  the  enjoyment  shall  be  defer- 
red till  a  future  time,  it  is  necessary  to  create  a  previous  par- 
ticular estate,  which  may  subsist  till  that  period  of  time  is 
completed ;  and  for  the  grantor  to  deliver  immediate  posses- 
sion of  the  land  to  the  tenant  of  this  particular  estate,  which 
is  construed  to  be  giving  possession  to  him  in  remainder,  since, 
his  estate  and  that  of  the  particular  tenant  are  one  and  the 
same  estate  in' law.  As,  where  one  leases  to  A  for  three  years, 
with  remainder  to  B  in  fee,  and  makes  livery  of  seisin  to  A  ; 
here  by  the  livery  the  freehold  is  immediately  created,  and 
vested  in  B,  during  the  continuance  of  A*s  term  of  years. . 
The  whole  estate  passes  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  seised  of  his  remainder 
at  the  same  time  that  the  termor  is  possessed  of  his  term. 
The  enjoyment  of  it  must  indeed  be  deferred  till  hereafter; 
but  it  is  to  all  intents  and  purposes  an  estate  commencing  in 
firaesentiy  though  to  be  occupied  and  enjoyed  infuturo. 

As  ,no  remainder  can  be  created  without  such  a  precedent 
particular  estate,  therefore  the  particular  estate  is  said  to  aup- 
ftort  the  renydnder.  But  a  lease  at  will  is  not  held  to  be  such 
a  particular  estate  as  will  support  a  remainder  over^.  For 
an  estate  at  will  is  of  a  nature  so  slender  and  precarious,  that 
it  is  not  looked  upon  as  a  portion  of  the  inheritanoe  ;  and  a 
portion  must  first  be  taken  out  of  it,  in  order  to  constitute  a 
remainder.  Besides,  if  it  be  a  freehold  remainder,  livery  of 
seisin  must  be  given  at  the  time  of  it*s  creation ;  and  the 
entry  of  the  grantor,  to  do  this,  determines  the  estate  at  will 

f  t  Repk  75. 
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in  the  very  instant  in  which  it  is  mades :  or^  if  the  remainder 
be  a  chattel  interest^  though  perhaps  the  deed  of  creation 
might  operate  as  9i  future  contract^  if  the  tetiant  for  years  be 
a  party  to  it,  yet  it  is  void  by  way  of  remainder:  for  it  is  a 
separate  independent  contract,  distinct  from  the  precedent 
estate  at  will ;  and  every  remainder  must  be  part  of  one  and 
the  same  estate,  out  of  which  the  preceding  particular  estate 
is  taken ^.  And  hence  it  is  generally  true,  that  if  the  parti- 
cular estate  is  void  in  its  creation,  or  by  any  means  is  de- 
feated afterwards,  the  remainder  supported  thereby  shall  be 
defeated  also  ^ :  as  where  the  particular  estate  is  an  estate  for 
the  life  of  a  person  not  in  esse^^  or  an  estate  for  life  upon 
condition,  on  breach  of  which  condition  the  grantor  enters 
and  avoids  the  estate ' ;  in  either  of  these  cases  the  remainder 
over  is  void, 

^.  A  SECOND  rule  to  be  observed  is  this;  that  the  re- 
mainder must  commence  or  pass  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  estate "».  As,  where 
there  is  an  estate  to  A  for  life,  with  remsdnder  to  B  in  fee : 
here  B's  remainder  in  fee  passes  from  the  grantor  at  the  same 
time  that  seisin  is  delivered  to  A  of  his  life  estate  in  posses- 
sion. And  it  is  this,  which  induces  the  necessity  at  common 
law  of  livery  of  seisin  being  made  on  the  particular  estate, 
whenever  2i  freehold  remainder  is  created.  For,  if  it  be  limi- 
ted even  on  an  estate  for  years,  it  is  necessary  that  the  lessee 
for  years  should  have  livery  of  seisin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor ;  otherwise  th^  remain- 
der is  void".  Not  that  the  livery  is  necessary  to  strengthen 
the  ests^te  for  years ;  but,  as  livery  of  the  land  is  requisite  to 
convey  the  freehold,  and  yet  cannot  be  given  to  him  in 
remainder  without  infringing  the  possession  of  the  lessee  for 
years,  therefore  the  law  allows  such  livery,  made  to  the  ten- 
ant of  the  particular  estate,  to  relate  and  inure  to  him  in 
remainder,  as  both  are  but  one  estate  in  law^. 

%  Dyer.  18.  i  Co.  Utt.  298.  1  1  Jon.  58.  n  Litt.  sec  00. 

h  Bjixo.  151.         k  2  Roll.  Ahr.  415«       m  Litl.  tec.  071.  Floiird.  35.       o  C(k  Litt  49. 
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t^  3.  A  THfRu  mk  respecting  remainders  is  this  ;^  that  the 
remainder  must  vest  in  tj^e^^rantee  during  the  continuance  of 
the  particular  estate,  or  eo  inatanti  that  it  determines  p.  As,  if  • 
A  be  tepaiit  for  life,  vemainder  tp  B  in  tail ;  here  B's  remain- 
der is  vested  in  him,  at  the  creation  of  the  particular  estate  to 
A  fcM*  life ;  or,  if  A  and  B  be  tenants  for  their  joint  lives,  remain- 
der to  the  survivor  in  fee  ;  here,  though  during  their  joint  lives 
the  remainder  is  vest<^  in  neither,  yet  on  the  death  of  eitl>er  of 
them,  the  remainder  vests  instantly  in  the  survivor :  where^ors 
both  these  are  good  remaiiiders.  But,  if  an  estate  be  limited 
to  A  for  life,  remainder  lo  the  eldest  son  of  B  in  tail,  and  A 
dies  before  B  hath  any  son ;  here  the  remainder  viWH  be  void, 
for  it  did  not  Vest  in  any  one  during  the  continuance^  nor.  at 
the  determination,  of  the  particular  estate  :  and,  even  supposing 
that  B  should  afterwards  have  a  son,  he  shall  not  take  by  this 
remainder ;  for,  as  it  did-Jv^t  vest  at  or  before  the  end  of  the 
pardcular  estate,  it  never  can  vest  at  all,  but  is  gone  for 
ever  9.  And  this  depends  upon  the  principle  before  laid 
down,  that  the  precedent  partiq|Uar  estate,  and  the  remain- 
der, are  one  estate  in  law  ;  they  pmst  thei*efore  subsist  and  be 
in  ease  at  one  and  the  same  instant  of  dme,  either  during  the 
continuance  of  the  first  estate  or  at  the  very  instant  when  that 
determines,  so  that  no  other  estate  can  possibly  come  between 
them.  For  there  can  be  no  intervening  estate  between  the  par- 
ticular estate,  and  the  remainder  supported  thereby  »" :  the  thing 
supported  must  fall  to  the  ground,  if  once  its  support  bt  severcfd 
from  it.  , 

It  is  upon  these  rules,  but  principally  the  last,  that' the  4<Jc^  ^ 
trine*  of  contingent  remainders  depends.  For  remaind<3^s  ar€^ 
either  I'M/ifrf  or  contingent.  Vested  remainders  (6r  fettnainders 
executed^  whereby  a  present  interest  passes  to  the  j^ity,  though 
to  be  eiYjoyed  in  futuro)  are  wliere  the  estate  js  m variably 
fixed,  to  remnin  to  a  detehninater  j^erson,  after  ihfe  particular 
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'  estate  is  §pent  As  if  A  be  tenant  for  twenty  years,  retnainden 
to  B  in  fee ;  here  B's  is  a  vested  remainder,  which  nothing  can 
defeat,  or  set  aside. 

Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited 
to  take  effect,  either  to  a  dubious  and  uncertain  fierson^  or 
upon  a  dubious  and  uncertain  event;  so  that  the  particular 
estate  may  chance  to  be  determined,  and  the  remidnder  never 
take  effect  •. 

First,  they  may  be  limited  to  a  dubious  and  uncertsdn ^r«on. 
As  if  A  be  tenant  for  life,  with  remsunder  to  B's  eldest  son 
(then  unborn)  in  tail;  this  is  a  contingent  remainder,  for  it 
is  uncertain  whether  B  will  have  a  son  or  no :  but  the  instant 
tl\|t  a  son  is  bon),  the  remainder  is  no  longer  contingent,  but 
vested.  Though,  if  A  had  died  before  the  contingency  hap- 
pened, that  is,  before  B's  son  was  bom,  the  remainder  would 
have  been  absolutely  gone ;  for  the  particular  estate  was  deter- 
mined before  the  remainder  could  vest.  Nay,  by  the  strict 
rule  of  law,  if  A  were  tenant  for  life,  remainder  to  his  own 
eldest  son  in  tail,  and  A  di^d  without  issue  bom,  but  leaving 
his  wife  enseint  or^ig  with  child,  and  after  his  death  a  posthu- 
mous son  was  bora,  this  son  could  hot  take  the  land,  by  virtue 
of  this  remainder ;  for  the  particular  estate  determined  before 
there  was  any  person  in  esse^  in  whom  the  remainder  could 
Vjjst «.  But,  to  remedy  this  hardship,  it  is  enacted  by  statute 
10  &  n  W.  III.  c.  16.  that  posthumous  children  shall  be 
Capable  of  taking  in  remainder,  in  the  sajne  manner  as  if 
th%3f*  had  been  born  in  their  father's  lifetime ;  that  is,  the 
f  emaiKder  is  allowed  to  vest  in  them,  while  yet  in  th|:ir  mother's 
WQmb,«(*iy.  ^ 

iSBt^St.  4Sftlk.  2S8.    4Mod.  2g2.  u  Sec  Vol.  L  p.  130. 

(I)  A  f&tber  Kad  devised  ah  ea^ijle  iarhh  son  for  life,  witli  a  jH^main- 
der  to  the  first  and  other  sons  of'  the  son  iri  tailt  the  scm  (tied,  leaving 
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This  species  of  contingent  remainders  te  a  person  not  in 
being,  must  however  be  limited  to  some  one,  that  may  by 
common  possibility,  or  fiotentia  firofiinqua^  be  in  e^ae  at  or 
before  the  particular  estate  determines^.  As  if  an 
estate  be  made  to  A  for  life,  remainder  to  the  heirs  [170] 
of  B ',  now,  if  A  dies  before  B,  the  remainder  is  at 
an  end ;  for  during  B's  life  he  has  no  heir,  nemo  e9t  haercB 
viventU :  but  if  B  dies  first,  the  remainder  then  immediately 
vests  in  his  heir,  who  will  be  entitled  to  the  land  on  the  death 
of  A.  This  is  a  good  contingent  remainder,  for  the  possi- 
bility of  B's  dying  before  A  is  fiotentia  firofiinguoy  and  there* 
fore  allowed  in  law  ^.  But  a  remainder  to  the  right  heirs  of 
B  (if  there  be  no  such  person  as  B  in  esse)  is  void  y.  F6r 
here  there  must  two  contingencies  happen :  first,  that  such 
a  person  as  B  shall  be  bom  ;  and,  secondly,  that  he  shall  also 
die  during  the  continuance  of  the  particular  estate ;  which 
make  it  fiotentia  remotiaaimay  a  most  improbable  possibility. 
A  remunder  to  a jKian's  eldest  son,  who  hath  none  (we  have 

w  2  Rep.  51.  X  Co.  Litt.  378.  y  Hob.  33: 


his  wife  pregnant,  who  was  aiVer wards  delivered  of  a  son :  the  courts 
^common  pleas  and  king^s  bench  held  clearly,  that  the  grandson  not 
J)eing  bom  at  the  expiration  of  the  estate  for  life,  was  not  entitled  to 
take  it;  but  the  lords,  moved  by  the  hardship  of  the  case,  reversed  the 
judgments  of  the  courts  below,  contrary  to  the  opinions  of  all  the 
judges.  Reeve  v.  Long,  1  Sali.  227.  But  the  house  of  commons,  in 
reproof  of  this  assumption  of  leg^laiive  authority  in  the  lords,  imme- 
diately brought  in  the  10  &  11  W.  III.  which  passed  into  a  statute. 
The  statute  only  mentions  marriage  and  other  tettlementt;  and  it  is  pro- 
bable, that  devises  were  designedly  omitted  to  be  expressed  from  a 
delicacy,  that  the  autliority  of  the  judgment  of  the  peers  might  not  be 
too  openly  impeached.  As  the  statute  says  the  posthumous  son  in  this 
case  shall  take  the  estate  as  if  bom  before  the  death  of  the  father,  he  is 
entitled  to  the  intermediate  profits  from  the  deatli  of  the  father,  (3  AtJ^. 
203.)  which  is  different  from  the  case  of  a  descent  devested  by  the  birth 
of  a  posthumous  child.  See  1  Vol.  p.  130.  note  9. 
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seen)  is  good,  for  by  common  possibility  he  may  have  one ; 
but  if  it  be  limited  in  particular  to  his  son  John,  or  Richard^ 
it  is  bad,  if  he  have  no  son  of  that  name ;  for  it  is  too  remote 
a  possibility  >that  he  should  not  only  have  a  scm,  but  a  son  of 
a  particular  name  '.  A  limitation  of  a  remainder  to  a  bastard 
before  it  is  bom,  is  not  good  * :  for  though  the  law  allows  the 
possibility  of  having  bastards,  it  presumes  it  to  be  a  very 
remote  and  improbable  contingency.  Thus  may  a  remain* 
der  be  contingent,  on  account  of  the  uncertainty  of  the  fier* 
9on  who  is  to  take  it. 

A  REMAINDER  may  also  be  contingent,  wherd  the  person 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  uppn 
which  it  is  to  take  effect  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  case  B  survives  him,  then 
with  remainder  to  B  in  fee :  here  B  is  a  certain  person,  but 
the  remainder  to  him  is  a  contingent  remainder,  depending 
upoih  a  dubious  event,  the  uncertainty  of  his  surviving  A. 
During  the  joint  lives  of  A  and  B  it  is  contingent ;  and  if  B 
dies  first,  it  never  can  vest  in  his  heirs,  but  is  for  ever  gone ;  but 

if  A  dies  first,  the  remainder  to  B  becomes  vested, 
f  171]         Contingent  remainders  of  cither  kind,  if  they 

amount  to  a  freehold,  cannot  be  limited  on  an  estate 
for  years,  or  tiny  otlier  particular  estate^  less  than  a  freeholcK* 
Thus  if  land  be  granted  to  A  for  ten  years,  with  remainder 
in  fee  to  the  right  heirs  of  B,  this  remainder  is  void  ^  :  but 
if  granted  to  A  for  life,  with  a  like  remainder,  it  is  good. 
For,  unless  the  freehold  passes  out  of  the  grantor  at  the  time 
when  the  remainder  is  created,  such  freehold  remainder  is 
void  :  it  cannot  pass  out  of  him,  without  vesting  somewhere ; 
and  in  the  case  of  a  contingent  remainder  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  no  where :  unless,  therefore|. 
the  estate  of' such  particular  tenant  be  of  a  freehold  nature*. 

z  5  Rep.  51.  A  Cro.  Eliz.  509.  b  1  Rep.  230. 
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the  freehold  cannot  vest  in  him}  and  conseqiiently  the  remain- 
der  is  void. 

Contingent  remainders  may  he  defeated^  hy  destroying 
or  determining  Ihe  particular  estate  upon  which  they  depeoA 
hefore  the  contingency  happens  whereby  they  become  vested^. 
Therefore  when  there  is  tenant  for  lifo,  with  divers  remainders 
in  contingency,  he  may,  not  only  by  his  death,  but  by  alienation, 
surrender,  or  other  methods,  destroy  and  determine  his  own 
life-estate,  before  any  of  those  remainders  vest  (3);  the  con- 
sequence  of  which  is  that  he  utterly  defeats  them  all.  As,  if 
there  be  tenant  for  life,  with  remiunder  to  his  eldest  son  unborn 
in  tail,  and  the  tenant  for  life,  before  any  son  is  bom,  surren* 
ders  his  life-estate,  he  byvthat  means  defeats  the  remainder  in 
tail  to  his  son :  for  his  son  not  being  in  eastj  when  the  particu- 
lar estate  determined,  the  remainder  could  not  then  vest;  and, 
as  it  could  not  vest  then,  by  the  rules  before  laid  down,  it  never 
can  vest  at  all.  In  these  cases  therefore  it  is  necessary  to 
have  trustees  appointed  to  preserve  the  contingent  remainders ; 
in  whdhi  there  is  vested  an  estate  in  remainder  for  the  life  of 
the  tenant  for  life,  to  commence  when  his  estate  detemtines. 
If  therefore  his  estate  for  life  determines  otherwise  than  by  his 
death,  the  estate  of  the  trustees,  for  the  residue  of  his 
natural  life,  will  then  take  effect,  and  become  a  parti-  [172] 
cular  estate  in  possession,  sufficient  to  support  the 
remainders  depending  in  contingency.    This  methpd  is  said 

c  1  Rep.  6#.  i3J. 


(2)  But  a  conveyance  of  a  greater  estate  than  he  has  by  bargain  and 
sale,  or  by  lease  and  release,  is  no  forfeiture,  and  will  not  defeat  a  con- 
tingent remainder.    2  Leo.  60.    3  Mod.  151. 

But  the  tenant  for  life  may  bar  the  contingent  remainders  by  a  feoff- 
ment* a  fine,  or  a  recovery.    1  Co.  66.    Cro.  MHz,  630.    1  Salk,  224. 

Where  there  is  a  tenant  for  life,  with  all  the  subsequent  remainders 
contingent,  and  he  suffers  a  recovery  to  the  use  of  himself  in  fee,  he 
has  a  right  to  this  tortious  fee  against  all  persons  but  the  heirs  of  the 
grantor  or  devisor.    1  Salk,  224. 
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to  have  been  invented  by  sir  Oriando  Bndgiman,  sir  Geof- 
frey Palmer,  and  other  eminent  counsel,  who  betook  thcm- 
aelvcti  to  coDTeyancing  daring  the  time  of  the  civil  wars ;  in 
Older  then^y  to  secure  in  &mily  settlements  a  proviuon 
for  the  future  children  of  an  intended  mariiafce,  wl)o  before 
were  unially  left  at  the  mercy  of  the  particular  tenant  for 
life^:  and  when,  after  the  restoration,  those  ^ntlemen  came 
to  fill  the  first  ofiicea  of  the  law,  they  supported  this  invention 
within  reasonable  and  proper  bounds,  and  introduced  it^inio 
gcnend  use  (3). 


(3)  We  biye  seen  before,  in  ch^ter  vii.  that,  in  a  grant  of  a  fee- 
simple  to  A,  it  is  necesiai;  to  give  it  to  A  uid  hii  heirs ;  of  &  fee-tai^ 
to  A  and  the  heinof  hii  bodf  i  and  that  *.gr«nt  to  A,  without  any  addi- 
tjonal  words,  gives  him  only  an  estate  for  life.  Hence  the  word  /ir!rt 
ID  the  first  case,  and  the  worda  heiri  nj  the  body  in  tlie  second,  are  said 
to  be  words  of  limitition,  because  they  limit  or  describe  what_interest 
A  takes  by  the  grant,  viz.  in  one  case,  a  fee-slmpte,  in  the  other,  afe«. 
tail :  and  the  heirs  in  both  instances  take  no  interest  sny  fai-ther  than 
aa  the  ancestor  may  permit  the  estate  to  descend  to  them.  But  if  a 
remakider  is  granted,  or  estate  devised  to  the  beirs  of  A,  -where  no 
estate  of  freehold  is  at  the  same  dme  given  to  A,  the  heir  of  A 
cannot  take  by  descent  from  A ;  but  he  takes  by  purchase,  under  the 
grant,  in  the  same  manner  as  if  the  estate  had  been  given  to  him  by  his 
proper  name.  Here  the  word  heirs  is  called  a  word  of  purchase. 
H^vuig  premised  the  distinction  between  words  of  limitation  and 
words  of  purchase,  I  may  observe,  that  the  much-talked^f  rule  lu 
Shelly's  case,  1  Co.  104.  is  this,  viz.  "  when  the  ancestor,  by  any  rift 
"  or  conveyance,  takes  an  estate  of  freehold,  and  in  the  same  gift  or 
"conveyance  an  eatate  is  limited,  either  mediately  or  immediately, 
"  to  his  heirs  in  fee  or  in  tail,  that  always  in  such  cases  lAe  heirt  are 
"words  of  limitation,  and  not  words  of  purchase:"  and  the  remainder 
is  said  to  be  executed  in  the  ancestor,  where  there  is  no  intermediate 
estate  j  or  veiled,  when  an  estate  for  life  or  in  tail  intervenes. 
<  As  if  an  estate  be  given  to  A  for  hfe,  and  after  hia  death,  to  the  heirs 
of  his  body  i  this  remainder  is  executed  in  A,  or  it  unites  with  his  eatate 
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Thus  the  student  will  observe  how  much  nicety  is  required 
in  creating  and  securing  a  remainder;  and  I  trust  he  will 


fi)r  life ;  and  the  effect  is  the  same  as  if  the  estate  had  at  once  been 
given  to  A  and  the  heirs  of  his  body;  which  expression  limits  an 
estate  tail  to  A,  and  the  issue  have  no  indefeasible  interest  conveyed  to 
them,  but  cim  only  take  by  descent  from  A.    So  also  if  an  estate  be 
given  to  A  for  life,  with  remainder  to  B  for  life  or  in  tail,  remainder  to 
the  heirs,  or  the  heirs  of  the  body,  of  A — A  takes  an  estate  for  life,  in 
this  case,  with  a  vested  remainder  in  fee  or  in  tail ;  and  his  heir  under 
this  g^ant  can  only  take  by  descent  at  his  death.  Feame,  21.    But  when 
the  estate  for  life,  and  the  remainder  in  tail  or  in  fee  unite  and  coalesce, 
and  heA't  is  a  word  of  limitation,  the  two  estates  must  be  created  by  the 
same  instrument,  and  must  be  either  both  leg's!,  or  both  trust  estates. 
Doug.  490.  2  T.  H.  444.    But  an  appointment  in  piu*suance  of  a  power, 
when  executed,  is  to  be  considered  as  if  it  had  been  inserted  in  the 
original  deed  by  which  the  power  of  24)pointment  was  created.  7  T.  R. 
347.    The  rule  with  regard  to  the  execution  or  coalition  of  such  estates 
seems  now  to  be  the  same  in  equitable  as  in  legal  estates.  1  Bro.  206. 
And  in  all  these  cases  where  a  person  has  an  estate  tail,  or  a  vested 
remainder  in  tail,  he  can  cut  off  the  expectations  or  inheritance  of  his 
issue,  by  a  fine,  or  a  recovery.  Doug.  323.    In  order  therefore  to  secure 
a  certain  provision  for  children,  the  method  was  invented  of  granting 
the  estate  to  the  fatlier  for  life,  and,  afler  his  death,  to  his  first  and 
other  sons  in  tail ;  for  the  words  9on  or  daughter  were  held  to  be  words 
of  purchase,  and  the  remainder  to  them  did  not,  like  the  remainder  to 
heir9f  unite  with  the  prior  estate  of  freehold.  But  if  the  son  was  unborn, 
the  remainder  was  contingent,  and  might  have  been  defeated  by  tlie 
alienation  of  the  father  by  feoffment,  fine,  or  recovery;  to  prevent  this, 
it  was  necessary  to  interpose  trustees,  to  whom  the  estate  is  g^ven 
upon  such  a  determination  of  the  life-estate,  and  in  whom  it  rests,  till 
the  conting^t  estate,  if  at  all,  comes  into  existence ;  and  thus  they  are 
said  to  support  and  presen'^e  the  contingent  remainders.    This  is  called 
a  ttrict  ttttle^nent^  and  is  the  only  mode  (executory  devises  excepted) 
by  which  a  certain  and  indefeasible  provision  can  be  secured  to  an 
unborn  child.    But  in  the  case  of  articles  or  covenants  before  marriage, 
for  making  a  settlement  upon  the  husband  and  wife,  ami  their  offspring, 
if  there  be  a  limitation  to  the  parents  for  life,  with  a  remainder  to  t|ie 
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in  some  measure  soe  the  general  reasons,  upon  which  this 
nicety  is  founded.    It  were  endless  to  attempt  to  enter  upon 


tteiri  of  their  bodies,  the  latter  words  >re  gcnenllf  coniidcred  h  words 
ofpnrchue,  and  not  of  Umttition ;  uidacourtof  equity  will  decree  tkc 
■rtidcB  to  be  executed  in  itrict  ■ettlement.  See  Ftinte,  134i,  mA 
example*  there  cited.  It  bein|;  the  great  object  of  auch  Kttlement*  to 
i«cure  fortune*  for  the  iiaue  of  the  marriage,  it  would  be  iumIcu  ts 
give  the  parents  an  eitate  tail,  of  which  they  would  almost  immcdialelj 
have  the  ^aolute  disposal  And  therefore  the  courts  of  equity  wSI 
decree  the  estate  to  be  settled  upon  the  parent  or  parents  fbr  life ;  and 
upon  the  determination  of  that  estate  by  fbrfUturc,  to  trustee*  to  sap- 
port  contingent  remainders  for  theb  liret  i  and  after  their  decease,  ts 
the  Erst  and  other  sons  successively  in  tail,  with  remainder  to  all  ths 
daiig'hters  in  tail  ai  tenants  in  common,  mth  subsequent  remMnder*  or 
provisions  according  to  the  occasions  and  intentionB  of  the  parties.  Is 
these  strict  settlements,  the  estate  is  unalienaUe  till  the  first  son  att«o* 
the  Bg-c  of  21,  who,  if  his  father  ii  dead,  has  then,  as  tenant  In  tail,  tiiD 
power  over  the  estate ;  or  if  his  faOier  is  liring,  he  then  can  bar  hia  ova 
issue  by  a  fine,  independent  of  the  father.  Cruitt,  161.  But  the  father, 
and  the  son  at  that  age,  can  cut  off  all  the  aubsequent  limitations,  ^A 
dispose  of  the  estate  in  any  manner  they  please  by  joining  in  a  commvi 
recoi-ery.  This  is  the  origin  of  the  >T»lgar  error,  that  a  tenant  of  *n 
estate-tail  must  bare  the  consent  of  bis  eldest  son  to  enable  bim  to  cot 
off  the  intsil ;  for  that  is  necessary  where  the  father  has  only  a  Ufe.eatate, 
and  his  eldest  son  has  the  rcmunder  in  tail.  But  there  is  no  method 
whRtever  of  securing  an  estate  to  the  grandchildren  of  a  person,  wbn 
is  without  children  at  the  time  of  the  settlement ;  for  the  law  will  not 
permit  »  perpetuity;  and  brd  Thurlow  has  defined  a  perpetuity  to  he 
"  any  extension  of  an  estate  beyond  a  life  in  being,  and  21  years  after." 
2  Bro.  20.  See  n.  4.  Hence,  wlicre  in  a  aettlement  the  f&ther  has  i 
power  to  appoint  an  estite  to  or  amongst  tiia  children,  he  cannot  after- 
wards give  this  to  his  children  in  strict  settlement,  or  give  any  of  his 
■6ns  an  estate  for  life,  with  a  remainder  in  tail  to  his  eldest  son  j  for  if 
he  could  do  this,  a  perpetuity  wcndd  be  created  by  the  original  settle- 
ment. 3  r.  *.  241. 
The  student,  Who  wishes  to  obtain  a  clear  and  comprchensirc  know- 
.  ledge  of  this  abstruse  branch  of  legal  learning,  csnnot  bestow  ton  great 
attention  upon  Mr.   Feame's  tuatisc  upon  Contingent   Rcinainden 
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the  particular  subtilties  and  refinements,  into  which  this 
doctrine,  by  the  variety  of  cases  which  have  occurred  in  the 
course  of  many  centuries,  has  been  spun  out  and  subcUvided  t 
neither  are  they  consonant  to  the  design  of  these  elementary 
disquisitions.  I  must  not  however  omit,  that  in  devises  by 
last  will  and  testament,  (which,  being  often  drawn  up  when 
the  party  is  inttfis  cotmUiy  are  always  more  favored  in  con- 
struction  than  formal  deeds,  which  are  presumed  to  be  made 
with  great  caution,  fore-thought,  and  advice,)  in  these  de« 
vises,  I  say,  remainders  may  be  created  in  some  measure 
contrary  to  the  rules  before  laid  down :  though  our  lawyers 
will  not  allow  such  dispositions  to  be  strictly  remainders ; 
but  call  them  by  another  name,  that  of  axecutory  dtviaea^  or 
devises  hereafter  to  be  executed. 

An  executory  devise  of  lands  is  such  a  disposition  of  them 
by  will,  that  thereby  no  estate  vests  at  the  death  of  the  devi- 
sor, but  only  on  some  future  contingency.  It  differs  from  a 
remainder  in  three  very  material  points :  1 .  That  it 
needs  not  any  particular  estate  to  support  it.  2.  That  [175] 
by  it  a  fee-simple>  or  other  less  estate,  may  be  limit- 
ed after  a  fse-simple.  3.  That  by  this  means  a  remainder 
may  be  limited  of  a  chattel  interest,  after  a  particular  estate 
for  life  created  in  the  same. 

I .  The  first  case  happens  when  a  man  devises  a  ftiture 
estate  to  arise  upon  a  contingency ;  and,  till  that  contingency 
happens,  does  not  dispose  of  the  fee-simple,  but  leaves  it  to 
descend  to  his  heir  at  law.  As  if  one  devises  land  to  a  feme- 
sole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effect 
a  contingent  remsdnder  without  any  particular  estate  to  sup- 


and  Executory  Devises,  where  it  is  learnedly  and  perspicuously  dis- 
cussed and  methodized.  I  have  thought  it  proper  to  select  and  to 
subjoin  here  these  important  distinctions,  as  in  innumerable  instances^ 
from  the  ignorance  of  the  pen^ns  employed,  family  settlements,  parti- 
cularly in  wills,  have  proved  abortive,  and  the  intentions  of  parents  and 
testators  have  been  unhi^pily  disappointod. 
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port  it ;  a  freehold  commencing^  injuturo.  Tliis  limitation^ 
tkough  it  would  be  void  in  a  deed^  yet  is  good  in  a  willy  by 
way  of  execntory  devise  «.  For,  since  by  a  devise  a  freehold 
may  pass  without  corporal  tradition  or  livery  of  seisin,  (as  it 
must  do,  if  it  passes  at  all,)  therefore  it  may  commence  tit 
JutuTQ ;  because  the  principal  reason  why  it  cannot  com- 
mence in  futuro  in  other  cases,  is  the  necessity  of  actual 
seisin,  which  always  operates  in  firaeacnti.  And,  since  it 
may  thus  commence  in  futuroy  there  is  no  need  x>f  a  parti- 
cular estate  to  support  it ;  the  only  use  of  which  is  to  make 
the  remainder,  by  its  unity  with  the  particular  estate,  a  pre- 
sent interest.  And  hence  also  it  follows,  that  such  an  execu- 
tory devise,  not  being  a  present  interest,  cannot  be  barred  by 
a  recovery,  suffered  before  it  commences^. 

3.  Bt  executory  devise  a  fee,  or  other  less  estate,  may  be 
limited  after  a  fee.  And  this  happens  where  a  devisor  devises 
his  whole  estate  in  fee,  but  limits  a  remsdnder  thereon  to 
commence  on  a  future  contingency.  As  if  a  man  devises 
land  to  A  and  his  heirs ;  but,  if  he  dies  before  the  age  of 
twenty-one,  then  to  B  and  his  heirs :  this  remainder,  though 
void  in  deed,  is  good  by  way  of  executory  devise  s.  But, 
in  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasoxiable  time ; 

as  within  one  or  more  life  or  lives  in  being,  or 
[174]     within  a  moderate   term  of  years;  for   courts  of 

justice  will  not  indulge  even  wills,  so  as  to  create  a 
perpetuity,  which  the  law  abhors  ^ :  because  by  perpetuities, 
(or  the  settlement  of  an  interest,  which  shall  go  in  the  suc- 
cession prescribed,  without  any  power  of  alienations)  estates 
are  made  incapable  of  answering  those  ends  of  social  com- 
merce, and  providing  for  the  sudden  contingencies  of  pri- 
vate life,  for  which  property  was  at  first  established.  The 
utmost  length  that  has  been  hitherto  allowed  for  the  contin- 
gency of  an  executory  devise  of  either  kind  to  happen  in,  is 

c  1  Sid.  153.  g  S  Ma!.  S8r.  i  Salfc.  J29.* 

f  CroVjsw.  «<i%  h  12  Mod.  287.    XVern.  16'. 
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that  of  a  life  or  lives  in  being,  and  one  and  twenty  years 
afterwards.  A^  when  lands  are  devised  to  such  unborn  son 
of  a  feme-coverty  as  shall  first  attain  the  age  of  twenty-one 
and  his  heirs ;  the  utmost  length  of  time  that  can  happen 
before  the  estate  can  vest,  is  the  life  of  the.  mother  and  the 
subsequent  infancy  of  her  son  :  and  this  hath  been  decreed 
to  be  a  good  executory  devise  i^  (4). 

k  Fort.  232. 


(4)  Lord  Kenyon  has  explained  the  whole  doctrine  of  executory 
devises  in  the  following  words :  "  The  rules  respecting  executor^ 
devises  have  conformed  to  the  rules  laid  down  in  the  construction  of 
legal  limitations,  and  the  courts  have  said,  that  the  e^^e  shall  not  be 
unalienable  by  executory  devises  for  a  longer  term  than  is  allowed  by 
the  limitations  of  a  common  law  conveyance.  In  marriage  settlements 
the  estate  may  be  limited  to  the  first  and  other  sons  of  the  marriage, 
in  tail ;  and  until  the  person  to  whom  the  first  remainder  is  limited  is 
of  age,  the  estate  is  unalienable.  In  conformity  to  that  rule  the  courta 
have  said,  so  far  we  will  allow  excfcutory  devises  to  be  g^d.  To  sup« 
port  this  position,  I  could  refer  to  many  decisions ;  but  it  is  sufficient 
to  refer  to  the  duke  of  Norfolk's  case,  in  which  all  the  learning  on  this 
head  was  gone  into ;  and  from  that  time  to  the  present,  every  judge 
has  acquiesced  in  that  decision.  It  is  an  established  rule  that  an  exe- 
cutory devise  is  g^ood,  if  it  must  necessarily  happen  within  a  life  or 
lives  in  being,  and  twenty-one  years,  and  the  fraction  of  another  year^ 
allowing  for  the  time  of  gesUtion.**  See  Long  v.  Blackall,  7  T.  H,  100. 
In  that  case  it  was  determined  that  a  child  en  ventre  ta  mere  was  to  be 
considered  as  a  child  bom,  and  therefore  that  an  estate  might  be 
devised  to  it  for  life,  and  after  its  death  to  its  issue  in  tail. 

In  Doe  V.  Clarke,  2  lien.  Black.  399.  a  testator  had  devised  his  estate 
to  such  children  as  should  be  living  at  the  time  of  his  death ;  and  the 
court  of  common  pleas  determined  that  a  posthumous  child  came  under 
that  description.  See  the  rights  of  infants  en  ventre  ta  mere,  1  vol.  p. 
130.  n.  9. 

A  devise  therefore  to  the  youngest  son  of  A,  whether  A  is  bom,  or 
en  ventre  ta  mere,  at  the  death  of  the  testator,  when  that  youngest  son 
attains  the  age  of  twenty-one  will  be  good,  In^t  if  it  were  limited  a  day 
after  that  period^  it  would  be  null  and  void. 
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3.  Bt  e;tecatot7  devise  a  term  of  ytm  may  Iw  givcD  to 
ooe  man  for  bb  life>  and  afterwards  limited  over  in  renwiq- 
der  to  another,  which  could  not  be  done  by  deed :  for  by  law- 


The  autject  of  executory  dcTise  hai  un(Ierg;one  much  learned  inresti- 
gation,  in  determining  the  validity  of  the  will  of  Peter  TheluBaon,  Eiq. 
an  eminent  merchuit  in  the  city  of  London. 

Tbot  gentlenun  bad  three  tons,  to  whom  he  bequeathed  aome  incaw- 
rideralde  pecuniaiy  le^adei ;  but  wbicb,  be  obaerred,  with  their  own 
great  auccess,  would  be  sufficient  to  procure  them  comfort ;  but  the 
rcat  ofhii  immense  property,  coiuiitingof  landaof  the  annual  value  of 
fiiSOOl.  and  600,000;,  in  personal  property,  he  deri«ed  to  tnistce*, 
nearly  to  the  folio  wing  eflect ;  vit.  in  trust  that  they  should  receive  the 
rents,  interest,  and  pirifiti,  and  dispoae  of  them  for  the  purpose  of 
accumul^ng,  during  the  live»  of  hii  Ihree  lona,  and  the  lives  of  ill 
Ibeiraons  who  should  be  living-  at  the  time  of  his  death,  or  who  should 
be  bom  within  due  time  afterwardi,  and  during  the  Uvea  and  life  of 
the  survivors  or  survivor  of  tlicm  ;  and  then  he  directs,  that  •  after  the 
decease  of  the  survivor  of  tuch  peraons,  the  accumulated  fund  should 
be  divided  into  three  stiares,  and  that  one  share  should  be  conveyed  to 
the  eldest  male  lineal  descendant  of  each  of  bis  three  sons  i  and  luwa 
the  failure  of  such  a  descendant,  that  ahare  to  go  to  the  descendants 
of  the  other  sons ;  and  upon  failure  of  all  such  male  descendaotti  he 
deviaea  all  the  accumulated  property  to  be  applied  to  the  use  of  the 
nnking  fluid.  At  the  time  of  his  death  his  three  sons  were  living, 
they  bad  four  sons  living,  and  two  other  twin  sons  were  bom  aoua 
afterwards,  who  of  course  were  then  en  vtntrt  ta  mere.  It  -was  calca- 
lated  that  at  the  death  of  the  surrivor  of  these  nine  persons,  the  acou- 
jnolated  fund  would  probably  amount  to  above  nineteen  milliona  ster- 
ling. 

This  extraordinary  will  did  not  originate  from  any  dissatjalkctioa 
which  the  testator's  faauly  had  ever  occasioned,  though  he  was  n- 
aolved  that  none  of  his  descendants,  who  were  bom,  or  were  in 
embryo  at  the  time  of  his  death,  should  ever  eigoy  any  part  of  this 
property. 

The  chancellor,  Lord  Loughborough,  Lord  ALvanley,  then  roaster 
of  the  rolls,  snd  the  judges,  Buller  and  Lawrence,  after  hearing  coun- 
ael  for  several  days,  were  unanimously  ibd  clearly  of  opinion  that  Ihe 
period  of  acfumuladon  hi  tlija  case  tss  not  more  extensive  than  wbit 
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the  first  grant  of  it^  to  a  man  for  Ufey  was  a^total  dispositkm 
of  the  whole  term ;  a  life  estate  being  esteemed  of  a  higher 
and  larger  nature  than  any^term  of  years  K  Andy  at  firaly 
the  courts  were  tender,  even  in  the  case  of  a  willy  of  restrain- 
ing the  devisee  for  life  from  aliening  the  term ;  but  only 
heldy  that  in  case  he  died  without  exerting  that  act  of  owner- 
shipy  the  remainder  over  should  then  take  place  ™  for  the 
restraint  of  the  power  of  alienati<my  especially  in  very  long 


1  8Bep.95. 


m  Bro.  tk,  chmtkf,  S3.  Dyer.  74. 


had  been  established  in  former  cases^  and  that  it  was  ^thin  the  pre- 
scribed limit  and  boundary  of  executory  devises,  as  Ihese  nine  lives 
were  wearing  out  together,  like  so  many  candles  burning  at  once ;  that 
this  property  was  rendered  unalienable  only  during  one  life,  that  of  the 
survivor  of  the  nine ;  and  therefore  they  held  themseWes  compelled 
by  the  force  of  authorities  to  decide  in  favor  of  the  validity  of  this  W|1L 
See  the  arguments  accurately  reported  by  Mr.  Vesey,  jun.  4  voL  p.  227. 
But  to  prevent  similar  instances  of  vanity,  illiberalxtyy  and  jfoUy  in 
future,  the  39  &  40  Geo.  III.  c.  98.  was  passed,  by  which  the  power  of 
settling  and  devising  property  for  the  purpose  of  accumulation  is 
restrained  in  general  to  twenty-one  years  after  the  death  of  the  grantor 
or  the  testator.  It  enacts  that  no  person  shall,  by  any  deed,  will,  or  by 
any  other  mode,  settle  or  dispose, of  any  real  or  personal  property,  so 
that  the  rents  or  profits  may  be  whoUy  or  partially  accumulated  for  a 
}on{^r  term  than  the  life  of  the  grantor,  or  the  term  of  twenty-one 
years  afler  the  death  of  the  grantor  or  the  testator,  or  the  minority  of 
any  person  who  shall  be  living,  or  en  ^ientre  *a  mere,  at  the  death  of  the 
grantor  or  the  testator,  or  during  the  minority  only  of  such  person  as 
would  for  the  time  being,  if  of  full  age,  be  entitled  to  the  rents  and 
im>duce  so  directed  to  be  accumulated ;  and  where  any  accumulation 
is  directed  other^nse,  such  direction  shall  be  void,  and  the  rents  and 
profits,  during  the  time  that  the  property  is  directed  to  be  accumu- 
lated contrary  to  this  act,  shall  go  to  such  person  as  would  have  been 
entitled  thereto,  if  no  such  accumulation  had  been  directed ;  provided 
that  this  act  shall  not  extend  to  any  provision  for  the  payment  of  debts, 
or  fi>r  raising  portions  for  children,  or  to  any  direction  touching  the 
produce  of  woods  or  timber. 
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tanoB,  wu  i  introdnciDg  a  specie*  of  peTpetoity.  But^  soon 
ifterwirds,  it  wii  held",  that  the  dens«e  for  life  bath  no 
powerof  •UeniDg  the  term,  lo  ^  to  bartheremainder-tnBn: 
yet,  in  order  to  prevent  the  danger  of  pupetuities,  it  wu 
■ettledo,  that  though  tuch  reMunders  may  be  limited  to  ai 

manjr  persons  successiTely  as  the  devisor  thinki 
[175]    pnqter,  yet  they  must  all  be  tn  nMt  during  the  life 

of  the  first  devisee ;  for  then  all  the  candles  are 
lighted  and  are  r.onsuming  together,  and  the  ultimate  re- 
nudnder  is  in  reality  only  to  that  remainder-man  who  hap- 
pens to  survive  the  rest :  and  it  was  also  settled,  that  such 
remainder  may  not  be  limited  to  take  effect,  unless  upoa 
such  contingency  as  must  happen  (if  at  all)  during  the  lift 
of  the  first  deviseep  (9). 

Thus  much  for  such  estates  in  expectancy,  as  are  created 
jbjr  the  express  words  of  the  parties  themselves  ;  the  most 
intncate  title  in  the  law.  There  is  yet  another  apecieSi 
which  is  created  by  the  act  and  operation  of  the  law  itself, 
said  tlus  is  called  a  reversion. 

■  B)N£NB.    iScp-M.  OISU.411.  p  SkuiD.  141.     3  p.  VTu.  m 


(5)  It  hu  long  been  full;  settled  thU  %  tenn  for  ye*rB,  or  any  cfaittd 
interetti  may  be  pvea  by  an  executory  devite  to  ui  unborn  ehild  of  ■ 
peraoa  In  esUteoce,  when  it  attains  the  ^e  of  twenty  ^ne  ;  and  thil 
the  limita  of  executory  deviie*  of  real  and  pennuJ  property  are  pre- 
ciaely  the  same.  Fiame,  320-  It  ii  very  common  to  bequeath  <^attd 
intcresti  to  A  and  hii  iiiue,  and  if  he  die*  without  iMue,  to  B.  It 
aecma  now  to  be  detennined,  dut  where  the  wordi  are  such  aa  wmiU 
have  given  A  an  eitate-tail  in  real  property,  in  peraonal  property  the 
aobaequent  limitationa  arc  void,  and  A  haa  tbe  abaolote  interest :  bat 
if  it  appear*  from  any  clause  or  eircumttance  in  the  will,  that  the  tea- 
talM'  intended  to  give  it  over  only  in  case  A  had  no  iaaue  living  at  tbe 
time  of  bis  death,  upon  that  event  the  subaequent  limitation  will  be 
good  as  an  executory  deviae.  See  Feapte,  371.  and  caaea  rcfemd  U 
IftSCew'iP.  H'WM.262. 
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III.  An  estate  in  revernon  is  the  residue  of  an  estate  left 
in  the  grantor,  to  commence  in  possession  alter  the  deter- 
mination of  some  particular  estate  granted  out  by  him  ^, 
Sir  Edward  Coke  ^  describes  a  reversion  to  be  the  returning 
of  land  to  the  gprantor  or  his  heirs  after  the  grant  is  over. 
As,  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee  is,  with- 
out any  special  reservation,  vested  in  the  donor  by  act  of 
law  t  and  so  also  the  reversion,  after  an  ^estate  for  life,  yearsy 
or  at  will*  continues  in  the  lessor.  For  the  fee-simple  of 
all  lands  must  abide  somewhere  ;  and  if  he,  who  was  before 
possessed  of  the  whole,  carves  out  of  it  any  smaller  estate, 
and  grants  it  away,  whatever  is  not  so  granted  remains  in 
him.  A  reversion  is  never  therefore  created  by  deed  or 
writing,  but  arises  from  construction  of  law ;  a  remainder 
can  never  be  limited,  unless  by  either  deed  or  devise.  But 
both  are  equally  transferrable,  when  actually  vested,  being 
both  estates  in  firaeaentiy  though  taking  effect  infuturo. . 

The  doctrine  of  reversions  is  plainly  derived  from  the 
feodal  constitution.  For  when  a  feud  was  granted  to  a  man 
for  life,  or  to  him  and  his  issue  male,  rendering  either  rent, 
or  other  services ;  then,  on  his  death  or  the  fedlure  of  issue 
male,  the  feud  was  determined  and  resulted  back  to 
the  lord  or  proprietor,  to  be  ag^n  disposed  of  at  his  [176] 
pleasure.  And  hence  the  usual  incidents  to  reversions 
are  said  to  h&  fealty  and  rent.  When  no  rent  is  reserved  on 
the  particular  estate,  fealty  however  results  of  course,  as 
an  incident  quite  inseparable,  and  may  be  demanded  as  a 
badge  of  tenure,  or  acknowledgment  of  superiority^  being 
frequently  the  only  evidence  that  the  lands  are  holden  at  all. 
Where  rent  is  reserved,  it  is  also  incident;  though  not 
inseparably  so,  to  the  reversion ».  The  rent  may  be  granted* 
away,  reserving  the  reversion  ;  and  the  reversion  may  be 
granted  away,  reserving  the  rent ;  by  special  words  :  but  by 

4  Ccn  Litt  39.  r  1  Tnsr.  142.  »  Co.  Litt.  14S, 
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a  general  grant  of  the  Fevenion,  the  rent  will  pass  with  it, 
as  incident  thereunto ;  though  by  the  grant  of  the  rent 
generally)  the  reversion  will  not  pass.  The  incident  passes, 
by  the  grant  of  the  principal,  but  not  e  cwtvcvo  :  for  the 
maxim  of  law  is,  ^^  aeeeasarium  non  ducit^  aed  aequituvj  mum 
^  firinHfialc^:' 

These  incidental  rights  of  the  reversioner,  and  the  respec- 
tive modes  of  descent,  in  which  remainders  very  frequently 
differ  from  reversions,  have  occasioned  the  law  to  be  care- 
ful in  distinguishing  the  one  from  the  other,  however  inac- 
curately the  parties  themselves  may  describe  them.     For  if 
one,  seised  of  a  paternal  estate  in  fee,  makes  a  lease  for  life, 
with  remainder  to  himself  and  his  heirs,  this  is  properly  a 
mere  reversion  «,  to  which  rent  and  fealty  shall  be  incident ; 
and  which  shall  only  descend  to  the  heirs  of  his   father's 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited  to 
him  by  a  third  person  would  have  done  ^  :  for  it  is  the  old 
estate,  which  was  originally  in  him,  and  never  yet  was  out 
of  him.     And  so  likewise,  if  a  man  grants  a  lease  for  life  to 
A,  reserving  rent,  with  reversion  to  B  and  his  heirs,  B  hath 
a  remainder  descendible  to  his  heirs  general,  and  not  a  rever- 
sion  to  which  the  rent  is  incident ;  but  the  grantor  shall  be 
entitled  to  the  rent,  during  the  continuance  of  A*s  estate  '. 
In  order  to  assist  such  persons  as  have  any  estate  in 
[177]     remainder,  reversion,  or  expectancy,  after  the  death 
of  others,  against  fraudulent  concealments  of  their 
deaths,  it  is  enacted  by  the  statute  6  Ann.  c.  18.  that  ail  per- 
sons on  whose  lives  any  lands  or  tenements  are  holden,  shall 
(upon  application  to  the  court  of  chancery  and  order  made 
thereupon)  once  in  every  year,  if  required,  be  produced  to 
the  cfourt,  or  its  commissioners ;  or,  upon  neglect  or  refu- 
sal, they  shall  be  taken  to  be  actually  dead,  and  the  person 

«.  C6.  Utt.  111.  MS.  u  Cro.  EliL  321.  w  3  Lcr.  407.  ^X  Atrf.  M. 
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entitled  to  such  expectant  estate  may  enter  upon  and  hold  the 
lands  and  tenements,  till  the  party  shall  appear  to  be  living. 

Before  we  conclude  the  doctrine  of  remainders  and  rever- 
sions, it  may  be  proper  to  observe,  that  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same  per- 
son, without  any  intermediate  estate  r,  the  less  is  immediately 
annihilated ;  or,  in  the  law  phrase,  is  said  to  be  merged^  that  is, 
sunk  or  drowned  in  the  greater.     Thus,  if  there  be  tenant  for 
years,  and  the  reversion  in  fee-simple  descends  to  or  is  pur- 
chased by  him,  the  term  of  years  is  merged  in  the  inheritance, 
and  shall  never  exist  any  more.    But  they  must  come  to  one 
and  the  same  person  in  one  and  the  same  right ;  else,  if  the 
freehold  be  in  his  own  right,  and  he  has  a  term  in  right  of 
another  (en  auter  droit)  there  is, no  merger.     Therefore,  if 
tenant  for  years  dies,  and  makes  him  who  hath  the  reversion  in 
fee  his  executor,  whereby  the  term  of  years  vests  also  in  him, 
tiie  term  shall  not  merge  ;  for  he  hath  the  fee  in  his  own  right, 
and  the  term  of  years  in  the  right  of  the  testator,  and  subject  to 
his  debts  and  legacies.     So  also,  if  he  who  hath  the  reversion  in 
fee  marries  the  tenant  for  years,  there  is  no  merger ;  for  he 
hath  the  inheritance  in  his  own  right,  the  lease  in  the  right 
of  his  wife'.     An  estate-tail  is  an  exception  to  this  rule :  for  a 
man  may  have  in  his  own  right  both  an  estate-tail  and  a  rever^ 
sion  in  fee ;  and  the  estate-tail,  though  a  less  estate,  shall  not 
merge  in  the  fee*.     For  estates- tail  are  protected  and  preserved 
froip  merger  by  the  operation  and  construction,  though 
not  by  the  expre.ss  words,  of  the  statute  de  donia :  which      [178] 
operaUon  and  construction  ha^ve  probably  arisen  upon 
this  consideration ;  that,  in  the  common  casesofTwer^^ffr  of  estates 
for  life  or  years  by  uniting  with  the  inheritance,  the  particular 
tenant  hath  the  sole  interest  in  them,  and  hath  full  power  at  any 
time  to  defeat,  destroy,  or  surrender  them  to  him  that  hath  the 
reversion:  therefore,  when  such  an  estate  unites  ^vith  the  rever- 
sion in  fee,  the  law  considers  it  in  the  light  of  a  virtual  surrender 

y3LeT.437.  •  t  Rep.  61.    8  Bfcp.  ?<• 
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of  the  inferior  estate**.  But,  in  an  estate-tail,  the  case  is  other- 
lyise  :  the  tenant  for  a  long  time  had  no  power  at  all  over  it,  so 
as  to  bar  or  to  destroy  it,  and  now  can  only  do  it  by  certain  spe- 
cial modes,  by  a  fine,  a  recovery,  and  the  likcc :  it  would  there- 
fore have  been  strangely  improvident,  to  have  permitted  the 
tenant  in  tail,  by  purchasing  the  reversion  in  fee,  to  merge  his 
particular  estate,  and  defeat  the  inheritance  of  his  issue :  and 
hence  it  has  become  a  maxim,  that  a  tenancy  in  tail  which  can* 
not  be  surrendered,  cannot  also  be  merged  in  the  fee. 


b  CitN  EUz,  303. 
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CHAPTER  THE  TWELFTH. 


OF  ESTATES  IN  SEVERALTY,  JOINT- 
TENANCY,  COPARCENARY,  AND 
COMMON. 


W  E  come  now  to  treat  of  estates,  with  respect  to  the  mim- 
ber  and  connections  of  their  owners,  the  tenants  who  occupy 
and  hold  them.  And,  considered  in  this  view,  estates  of  any- 
quantity  or  length  of  duration,  and  whether  they  be  in  actual 
possession  or  expectancy,  may  be  held  in  four  different  ways ; 
in  severalty,  in  joint-tenancy,  in  coparcenary,  and  in  Common. 
I.  He  that  holds  lands  or  tenements  in  severalty ^  or  is  sole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  person  being  joined  or  connected  with  him 
in  point  of  interest,  during  his  estate  therein.  This  is  the 
most  common  and  usual  way  of  holding  an  estate  ;  and  there- 
fore we  may  make  the  same  observations  here,  that  we  did 
ttpon  estates  in  possession,  as  contradistinguished  from  those 
in  expectancy,  in  the  preceding  chapter:  that  there  is  little 
or  nothing  peculiar  to  be  remarked  concerning  it,  since  all 
estates  are  supposed  to  be  of  this  sort,  unless  where  they  are 
expressly  declared  to  be  otherwise  ;  and  that  in  laying  down 
general  rules  and  doctrines,  we  usually  apply  them  to  such 
estates  as  are  held  in  severalty.  I  shall  therefore  proceed  to 
consider  the  other  three  species  of  esta^tes,  in  which  there  are 
always  a  plurality  of  tenants.  ;, 
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II.  An  estate  hn  joint'tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  persons,  to  hold  in  fee-Aimpley 
fee-tail,  for  life,  for  years,  or  at  will.   In  consequence 
[180]     of  such  grants  an  estate  is  called  an  estate  in  joint- 
tenancy  S  £Lnd  sometimes  an  estate  in  jointure j  which 
Wiprd  as  well  as  the  other  signifies  an  unioo  or  conjunction 
'  of  interest ;  though  in  common  speech  the  term  joiniure  is 
now  usually  confined  to  that  joint  estate,  which  by  virtue  of 
the  statute  27  Hen.  VIII.  c.  10.  is  frequently  vested  in  the 
husband  and  wife  befjore  marriage,  as  a  full  satisfaction  and 
bar  of  the  woman's  dower  *>. 

In  unfolding  this  title,  and  the  two  remaining  ones  in  the 
present  chapter,  we  will  first  inquire,  how  these  estates  may 
be  created;  next,  their  firopcrties  and  respective  incidenUi 
^  and  lastly,  how  they  may  be  severed  or  destroyed. 

1 .  The  creation  of  an  estate  in  joint-tenancy  depends  on  the 
wording  of  the  deed  or  devise,  by  which  the  tenants  claim 
title ;  for  this  estate  can  only  arise  by  purchase  or  grant,  that 
is,  by  the  act  of  the  parties,  and  never  by  the  mere  act  of  law. 
Now,  if  an  estate  be  given  to  a  plurality  of  persons,  without 
adding  any  restrictive,  exclusive,  or  explanatory  words,  as  if 
an  estate  be  granted  to  A  and  B  and  their  heirs,  this  makes 
them  immediately  joint -tenants  in  fee  of  the  lands.  For  the 
law  interprets  the  grant  so  as  to  make  all  parts  of  it  take 
efiect,  which  can  only  be  done  by  creating  an  equal  estate  in 
them  both.  As  therefore  the  grantor  has  thus  united  their 
names,  the  law  gives  them  a  thorough  union  in  all  other  re- 
spects.    For, 

2.  The  firofiertiea  of  a  joint  estate  are  derived  from  ils^ 
unity,  which  is  fourfold;  the  unity  oi interest j  the  unity  of 
titlc^  the  unity  of  timcj  and  the  unity  of  possession;  or,  in 
other  words,  joint-tenants  have  one  and  the  same  interest, 
accruing  by  one  and  the  same  conveyance,  commencing  at 

a  litt.  aec  277.  b  See  pBg.  137. 
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one  and  the  same  time,  and  held  by  one  and  the  same  undi- 
vided possession. 

First  they  must  have  one  and  the  same  int^cBt.  [181] 
One  joint-tenant  cannot  he  entitled  to  one  period  of 
duration  or  quantity  of  interest  in  lands,  and  the  other  to  a  dif- 
ferent ;  one  cannot  be  tenant  for  life,  and  the  otl)er  for  years ; 
one  cannot  be  tenant  in  fee,  and  the  other  in  tail  c.  But 
if  land  be  limited  to  A  and  B  for  their  Uves,  this  makes  them 
joint-tenants  of  the  A'eehold  ;  if  to  A  and  B  and  their  heirs,  it 
makes  them  joint-tenant^  of  the  inheritance  d.  If  land  be 
granted  to  A  and  B  for  their  lives,  and  to  the  heirs  of  A ;  here  A 
and  B  are  joint-tenants  of  the  freehold  during  their  respective 
lives,  and  A  has  the  remainder  of  the  fee  in  severalty :  or,  if 
land  be  given  to  A  and  B,  and  the  heirs  of  the  body  of  A ;  here 
both  have  a  joint  estate  for  life,  and  A  hath  a  several  remainder 
in  tail  <^.  Secondly,  joint^tenants  must  also  h^ve  an  unity  of  title : 
their  esMkte  must  be  creajLed  by  one  and  the  s^me  act,  whether 
legal  or  illegal ;  as  by  one  and  the  same  grant,  or  by  one  and 
the  same  dissebin  C  Joint-tenancy  cannot  arise  by  descent  or 
act  of  law  ;  but  merely  by  purchase,  or  acquisition  by  the  act  of 
the  party :  and,  unless  that  act  be  one  and  the  same,  the  two 
tenants  would  have  different  titles ;  and  if  they  had  different 
titles,  one  might  prove  good  and  the  other  bad,  which  would 
absolutely  destroy  the  jointure.  Thirdly,  there  must  also  be  an 
unity  of  tiTne :  their  estates  must  be  vested  at  one  and  the  same 
period,  as  well  as  by  one  and  the  same  title.  ^As  in  case  of  a 
present  estate  made  to  A  and  B ;  or  a  remainder  in  fee  to  A 
and  B  after  a  particular  estate ;  in  cither  case  A  and  B  are  joint- 
tenants  pf  this  present  estate,  or  this  vested  remainder.  But  if> 
after  a  lease  for  life,  the  remainder  be  limited  to  the  heirs  of  A 
and  B ;  and  during  the  continuance  of  the  particular  estate  A 
dies,  which  vests  the  remainder  of  one  moiety  in  his  heir: 

f 

and  then  B  dies,  whereby  the  other  moiety  becomes  vested  in 

c  Co.  Litt.  188.  e  Ibid,  sec  885. 
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the  heir  of  B  ^  now  A's  heir  ai)d  B's  Ueir  are  not  joint-te|iants 
of  this  remainder,  but  tenants  in  common ;  for  one  moiety  vest- 
ed at  one  time,  and  the  other  moiety  vested  at  another*".  Yet, 
S^'hefe  a  feoffment  was  made  to  the  use  of  a  man,  and  such 
wife  as  he  should  afterwards  marry,  for  term  of  their 
[182]     lives,  and  he  afterwards  married  ;  in  this  case  it  seems 

r 

to  have  been  held  that  the  husband  and  wife  had  a  joint- 
estate,  though  vested  at  different  times k  :  because  the  uae  of  the 
wife's  estate  was  m  abeyance  and  dormant  till  the  intennarriage ; 
and,  being  then  awakened,  had  relation  back,  and  took  effect 
from  the  original  time,  of  creation.  Lastly,  in  joint-tenancy 
there  must  be  an  unity  of  fiossession.  Joint-tenants  are  said  to 
be  seised /ler  my  et  fter  tout,  by  the  half  or  moiety^  and  by  all: 
that  is,  they  each  of  them  have  the  entire  possession,  as  well  of 
tvtry  parcel  as  of  the  ivhole^.  They  have  not,  one  of  them  a 
seisin  of  one  half  or  moiety,  and  the  other  of  the  other  moiety"; 
HeitJier  can  one  be  exclusively  seised  of  one  acre,  and  his  com- 
panion of  another ;  but  each  has  an  undivided  moiety  of  the 
whole,  and  not  the  whole  of  an  undivided  moiety  ^  And  there- 
fore, if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint-tenants,  nor  tenants  in  common :  for  hus- 
band  and  wife  being  considered  as  one  person  in  law,  they  can- 
not take  the  estate  by  moieties,  but  both  are  seised  of  the 
entirety,  ficr  tout  et  non  ficr  my :  the  consequence  of  which  is, 
that  neither  the  husband  nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the  whole  must  remain  to 
the  survivor*^  (1). 

Upon  these  principles,  of  a  thorough  and  intimate  union 
of  interest  and  possession,  depend  many  other  consequences 

f  Co.^Litu  188.  cetf  totum  in  communi,  et  iiiliil  st^patatini 
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(1)  And  if  a  grant  is  made  of  a  joint  estate  to  husband  and  wife. 
And  a  third  person,  tlie  husband  and  wife  sbs^  have  one  moict)-. 
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and  incidents  to  the  joint-tenant's  estate.  If  two  joint-tenants 
let  a  verbal  lease  of  their  land,  reserving  rent  to  be  paid  to 
one  of  them,  it  shall  enure  to  both,  in  respect  of  the  joint 
reversion  ^  If  their  lessee  surrenders  his  lease  to  one  of 
them,  it  shall  also  enure  to  both,  because  of  the  privity,  or 
relation  of  their  estate"*.  On  the  same  reason,  livery  of 
seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of  them  ^ : 
and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as  effectual 
in  law  as  if  it  were  the  act  of  both  <>.  In  all  actions  also  relat- 
ing to  their  joint-estate,  one  joint-tenant  cannot  sue  or  be 
sued  without  joining  the  other  p.  But  if  two  or  more  joint- 
tenants  be  seised  of  an  advowson,  and  they  present  different 
clerks,  the  bishop  may  refuse  to  admit  either:  because  neither 
joint-tenant  hath  a  several  right  of  patronage,  but 
each  is  seised  of  the  whole  :  and,  if  they  do  not  both  [183} 
agree  within  six  months,  the  right  of  presentation 
shall  lapse.  But  the  ordinary  may,  if  he  pleases,  admit  a  clerk 
presented  by  either,  for  the  good  of  the  church,  that  divine 
service  may  be  regularly  performed ;  which  is  no  more  than 
he  otherwise  would  be  entitled  to  do,  in  case  their  disagree- 
ment continued,  so  as  to  incur  a  lapse :  and,  if  the  clerk  of 
one  joint-tenant  be  so  admitted,  this  shall  keep  up  the  title,  in 
both  of  them ;  in  respect  of  the  privity  and  union  of  their 
estate *J.  Upon  the  same  ground  it  is  held,  that  one  joint- 
tenant  cannot  have  an  action  against  another  for  trespass,  in 
respect  of  his  land  «■ ;  for  each  has  an  equal  right  to  enter  on 

1  Co.  Litt.  2t4.  p  IW<1. 195. 
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and  the  third  person  the  other  moiety,  in  the  same  manner  as  if  it  had 
been  granted  only  to  two  persons.  So  if  the  grant  is  to  husband  and 
wife  and  two  others,  the  husband  and  wife  Xikt  op«  third  in  joint- 
tenancy.    Litt.  sec.  291. 
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any  part  of  iti.  But  one  joint-tenant  is  not  capable  by  him- 
self  to  4o  cuiy  act)  which  may  tend  to  defeat  or  injure  the 
estate  of  the  other ;  as  to  let  leases,  or  to  grant  copyholds  ■ : 
Mnd,  if  any  waste  be  done,  which  tends  to  the  destruction  of 
the  inheritance,  one  joint-tenant  may  have  an  action  of  waste 
against  the  other,  by  construction  of  the  statute  Westm.  2.  c« 
22  ^  So  too,  though  at  common  law  no  action  of  account  lay 
for  one  joint-tenant  against  anodier,  unless  he  had  constituted 
him  his  bailiff  dr  receiver  *>,  yet  now  by  the  statute  4  Ann.  c. 
16.  joint-tenants  may  have  actions  of  account  against  each 
other,  for  receiving  more  than  their  due  share  of  the  profits 
of  the  tenements  held  in  joint-tenancy  (2 ). 

Feom  the  same  principle  also  arises  the  remaining  grand 
incident  of  joint  estates;  viz,  the  doctrine  of  survivorsht/i :  by 
which  when  two  or  more  persons  are  seised  of  a  joint  estate^ 
of  inheritance,  for  their  own  lives,  or  fiur  outer  viey  or  arc 
jointly  possessed  of  any  chattel  interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the  survivors^ 
and  at  length  to  the  last  survivor;  and  he  shsdl  be  entitled 
to  the  whole  estate,  whatever  it  be,  whether  an  inheritance 
or  a  common  freehold  only,  or  even  a  less  estate  ^.  This 
is  the  natural  and  regular  consequence  of  the  union  and 

entirety  of  their  interest.     The  interest  of  two  joint- 
{184]     tenants  is  not  only  equal  or  similar,  but  also  is  one 

and  the  same.     One  has  not  onginally  a  distinct 
moiety  from  the  other ;  but,  if  by  any  subsequent  act  (as  by 

s  1  Leon.  234.  u  Co.  Litt.  200. 

t  2  Inst.  403.  \v  Litt.  kh:.  S80, 281. 


^  (2)  This  action  is  now  perhaps  never  brought;  but  the  practice  is 
to  apply  to  a  court  of  equity  to  compel  an  account;  which  is  also  the 
jurisdiction  generally  resorted  to,  in  order  to  obtain  a  partition  between 
joint-tenants,  parcenors,  and  tenants  in  comnion.  Com^  Dig.  Chanc.  3  V. 
6.  &  4  JE:.  Mitf.  109. 
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aiienatioii  or  forbiture  ^(  tkih»t)  th#  lateitm  besomed 
•epsirate  and  distincty  the  jomt^tenancy  mttantlf  ceaset. 
But,  while  it  c(«tiiiue8»  each  of  two  joint-tenants  has  a  con* 
ciirrent  interest  in  the  whole ;  and  thereibre»  on  the  death 
ef  his  compaaiony  the  sole  interest  in  the  whole  remains  to 
the  sunriTOtr.  For  the  interest  which  the  survivor  originally 
had  is  clearly  not  devested  by  the  death  of  his  compani<Mi  s 
and  no  other  person  can  now  claim  to  have  a  joint  estate 
with  himi  for  no  one  can  now  have  an  interest  in  the  whole^ 
accruing  by  the  same  title,  and  taking  effect  at  the  same 
time  with  hb  own ;  neither  can  any  one  claim  a  9epmr^$ 
interest  in  any  part  of  the  tenements ;  for  that  would  be  to 
deprive  the  survivor  of  the  right  which  he  has  in  all,  and 
every  part.  As  therefore  the  survivor^s  original  interest  in 
the  whole  still  remains ;  and  as  no  one  can  now  be  admittedi 
either  jointly  or  severally^  to  any  share  with  him  therein ;  it 
follows,  that  his  own  interest  must  now  be  entire  and  seve* 
rail  and  that  he  shall  alone  be  entitled  to  the  whole  estate 
(whatever  it  be)  that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  ancient  authors* 
the  ju9  accretcendi^  because  the  right,  upon  the  death  of 
one  joint-tenant,  accumulates  and  increases  to  the  survi- 
vors; or,  as  they  themselves  express  it,  ^^  fwrM  Uta  cofnmu^ 
"  w»  accrescit  tufietatitibuay  de  fiersona  in  fierswianiy  usque 
*^  ad  ultimam  Buperatitem**  And  this  ju8  accreacendi  ought 
to  be  mutual;  which  I  apprehend  to  be  one  reason  why 
neither  the  kingT,  nor  any  corporation',  can  be  a  joint-tefi- 
ant  with  a  private  person.  For  here  is  no  mutuality :  the 
private  person  has  not  even  the  remotest  chance  of  being 
seised  of  the  entirety,  by  benefit  of  survivorship;  for  the 
king  and  the  corporation  can  never  die  (3). 

X  BrMtoo.  L  4.  tr.  3.  c.  9.  see.  3.  Fleta.       y  Co.  Litt.  loa    Floeh. L.83. 
L  3.  c.  4.  '  z  2  her,  12. 


^M 


(3)  But  lord  Coke  says  eipressly,  «« there  may  be  joint-tenants* 
«<  though  there  be  not  equal  benefit  of  survivorship;  as  if  a  man  let 
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3.  We  are)  lastly)  to  inquire  how  an  estate  in  joint-ten* 
ancy  may  be  srvertd  and  destroyed.  And  this  may  be  done 
by  destroying  any  of  its  constituent  unities.  1.  That  of 
timcy  which  respects  only  the  original  commencement  of  the 
joint-estate,  cannot  indeed  (being  now  past)  be  affected  by 
any  subsequent  transactions.  But,  2.  The  joint-tenants* 
estate  may  be  destroyed,  without  any  alienation,  by  merely- 
disuniting  their  fioaaesnon.  For  joint-tenants  being  seised  /ler 
my  et  fier  touty  every  thing  that  tends  to  narrow  that  interest, 
so  that  they  shall  not  be  seised  throughout  the  whole,^  and 
throughout  every  part,  is  a  severance  or  destruction  of*  the 
jointure.  And  therefore,  if  t^  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  severalty,  they  are  no  longer 
joint-tenants :  for  they  have  now  no  joint-interest  in  the  whole, 
but  only  a  several  interest  respectively  in  the  several  parts. 
And  for  that  reason  also,  the  right  of  survivorship  is  by 
such  separation  destroyed^.  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  so  to  do"*:  for  this 
being  an  estate  originally  created  by  the  act  and  agreement 
of  the  parties,  the  law  would  not  permit  any  one  or  more  of 
them  to  destroy  the  united  possession  without  a  similar  uni- 
versal consent.   But  now  by  the  statutes  31  Hen.  VIII.  c.  1. 

a  Co.  Litt.  188.  igj.  b  UtL  sec  200. 


*«  lands  to  A  and  B  during  the  life  of  A ;  if  B  die,  A  shall  have  all  by 
**  sunivorship;  but  if  A  die,  B  shall  have  nothing."  Co.  Litt.  181.  The 
mutuality  of  survivorship  does  not  therefore  appear  to  be  the  reason 
why  a  corporation  cannot  be  a  joint-tenant  with  a  private  person ;  for 
two  corporations  cannot  be  joint-tenants  together ;  but  ^cnever  a 
joint-estate  is  granted  to  them,  they  take  as  tenants  in  comflion.  Co. 
Litt.  190.  But  there  is  no  survivorship  of  a  capital,  or  a  stock  in  trade, 
among  merchants  and  traders ;  for  this  would  be  ruinous  to  the  family 
of  the  deceased  partner;  and  it  is  a  legal  maxim,  ju9  accrescendi  inter 
inercatort*  pro  beneficio  eommercii  locum  non  habet,  Co»  Litt.  182.  See 
p.  399.  po4t. 
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and  32  Hen.  VIII.  c.  32.  joint-tenantst  eithetr  of  inheritances 
or  other  less  estates,  are  compellable  by  writ  of  partition  to 
divide  their  lands «.  3.  The  jointure  may  be  destroyed  by 
destroying  ^e  unity  of  title.  As  if  one  joint-tenant  aMenes  and 
conveys  his  estate  to  a  third  person :  here  the  joint-tenancy  is 
seyered)  and  turned  into  tenancy  in  common  ^ ;  for  the  grantee 
and  the  remaining  jcnnt-tenant  hold  by  different  titles,  (one 
derived  from  the  original,  the  other  from  the  subsequent,  gran- 
tor,) though,  till  partition  made,  the  unity  of  possession 
continues.  But  a  devise  of  one's  sIum^  by  will  is  no  [1863 
severance  of  the  jointure :  for  no  testament  takes  effect 
till  after  the  death  of  the  testator,  and  by  such  death  the  right 
of  the  survivor  (which  accrued  at  the  origLnal  creation  of  the 
estate,  and  has  therefore  a  priority  to  the  other «)  is  already 
vested^  (4).  4.  It  may  also  be  destroyed,  by  destroying  the 
unity  of  inter  est.  ^  And  therefore,  if  there  be  two  joint-tenants, 
for  life,  and  the  inheritance  is  purchased  by  or  descends  upon 
either,  it  is  a  severance  of  the  jointures  ;  though,  if  an  estate 
is  originally  limited  to  two  for  life,  and  after  to  the  heirs  of  one 
of  them,  the  freehold  shall  remsdn  in  jointure,  without  merging 
in  the  inheritance ;  because,  being  created  by  one  and  the  same 

e  T1rai,b7tbeciriIlaw,iiemoiiiTitiisc<Niu         d  Lite,  tec  399.  ' 

pdlknr  «d  eoanmniioneiiu  (FC  18. 0.  iO.  lee.        e  Sh»  accrMccndi  pnderCiir  oltixnae  t(k 

1)  And  again ;  ri  non  onmes  <[ui  rem  eom-  hintatL    Co.  Lift.  185.      • 
moiiem  habent,  nd  eerti  es  his,  dividere  de^        f  Litt.  sec.  287. 
dderant;  hoe  jodidam  inter  eosacdpi  potest.         g  Cro.  Efiz.  470.        * 
(FT.  10. 3.  8.) 


(4)  If  a  will  is  made  by  a  joint-tenant  of  real  property,  deviaing  his 
interest  in  the  premises,  and  after  the  execution  of  the  will  there  is  a 
partitiion  of  the  estate,  the  testator's  share  cannot  pass  by  the  devise 
unless  there  is  a  republication  of  the  will  subsequent  to  the  partition. 
3  Burr,  1488. 

For  a  joint-tenant  is  not  enabled  to  devise  his  estate  by  the  statute 
of  w'dls  32  Hen,  VIII.  c«  1.  explained  by  34  &  35  Hen.  VIII.  c,  5.  as 
tenants  in  common  and  co-parcenors.  But  if  a  tenant  in  common  devi- 
ses his  estate,  a  subsequent  partition  is  not  a  revocation  of  the  will.  3 
P.  Wms.  169. 


Mt  THE  RIGHTS  BOOK  IL 

eanytjtntt,  thcfarenot  »p«rate  eaUles,  (vhichUrequluteiB 
wder  (o  a  mergeri)  hut  branches  of  one  entire  eitste^.  In  like 
manner,  if  a  joint-tenant  In  fee  makes  a  lease  for  life  at  his 
share,  thn  defeats  the  jtnnture  s  ier  it  destroy  a  the  uiu^ 
both  of  title  and  of  interest.  And.  whenever  or  hj  i 
means  the  jointure  ceases  or  is  severed,  the  right  of  ■ 
ship  or  jiu  actTMCendi  thu  same  instant  ccaaea  «kh  fa  k.  Ye^ 
if  one  of  three  joint-tenants  alienes  his  share,  the  two  rentun* 
ing  tenants  sUll  hold  their  puts  by  joint4cnancy  and  anp> 
vivoF9hip>:  and,  if  one  of  three  joint-tenants  releuwa  his 
atiare  to  one  of  bis  companions,  though  the  joint  tenancy  it 
destroyed  with  regard  to  that  part,  yet  the  two  remab 
ing  parts  are  stUl  held  in  jointure  ■■ ;  for  they  ami  presens 
their  origiQal  conatituoit  unities.  But  when,  by  any  act  « 
event,  different  interests  are  created  in  the  several  parts  of  (he 
estate,  or  they  are  held  by  diSerent  titles,  or  if  merdy  the 
possession  is  separated ;  so  that  the  teitants  liave  bo  longer 
these  four  itKUspenaable  propeities,  a  sameoess  of  iaterest,  and 
undivided  posacisioii,  a  title  vesting  at  one  and  the  aanie  tka^ 
Wd  by  one  and  the  same  act  or  gnnt  j  the  jointure  ia  instantly 

dissolved. 
[187]        In  general  it  is  advantageous  for  the  joint-tenants  to 

diasolve  the  j«nture  ;  since  thereby  the  right  tA  surri- 
vorship  is  tAen  away,  and  each  may  transmit  his  own  part  tt 
his  own  heirs.  Sometimes  however  it  is  disadvantageous  to 
disstdve  the  jtunt^eatate :  as  if  there  be  joint-tenants  for  life,  and 
they  make  partition,  this  dissolves  the  jointure ;  and,  thou^ 
before  they  each  of  them  had  an  estate  in  the  wboje  for  thdr 
own  lives  and  the  life  of  their  companion,  now  tbey  have  an 
estate  in  a  nKuety  only  far  th^  own  lives  merely ;  and,  wi  die 
death  of  «ther,  the  reversioner  shall  enter  oD  his  nmety*. 
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And  therefbret  if  there  be  two  jmnt-teBanls  for  lifof  md  one 
grants  away  his  part  for  the  life  of  his  omipaiuony  it  is  a 
fcrfeiture<> :  for  in  the  first  |>lace9  by  the  severance  of  the 
jointure  he  has  given  himself  in  his  own  moiety  only  an 
estate  for  his  own  life ;  and  then  he  grants  the  same  land 
for  the  lifo  of  another  2  which  granty  by  a  tenant  for  his  own 
life  merely,  u  a  forfeiture  of  his  estate  p  ;  for  it  is  creating 
an  estate  which  may  by  possibility  last  loi^r  than  that 
which  he  is  legally  entitled  to. 

III.  Ax  estate  held  in  tfiparctiuary  is  where  lands  of  inhe* 
ritance  descend  from  the  ancestor  to  two  or  more  persons* 
It  ari9€9  either  by  common  law  or  particular  custom.  By 
common  law  :  as  where  a  person  seised  in  fee-simple  or  in 
fee>*tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  sisters,  aunts,  cousins,  or  their  representatives  ; 
in  this  case  they  shall  all  inherit,  as  will  be  more  fully 
shewn,  when  we  treat  of  descents  hereafter :  and  these  co- 
heirs are  then  called  c^parcenev  i  or,  for  brevity,  parctner% 
only  4.  Parceners  by  particular  custom  are  where  lands 
descend,  as  in  gavelkind,  to  all  the  males  in  equal  degreey 
as  sons,  brothers,  uncles,  ^c.>^  And,  in  either  of  these  cases, 
all  the  parceners  put  together  make  but  one  heir  \  and  have 
bat  one  estate  among  them «. 

The  pTotiertU9  of  parceners  are  in  some  respects  [  1 SSJ 
Hke  those  of  joint-tenants ;  they  having  the  same 
unities  of  iniercMt^  title ^  and  tioa9t99ion.  They  may  sue  and 
be  sued  jointly  for  matters  relating  to  their  own  Itods ' : 
and  the  entry  of  one  of  them  shall  in  some  cases  enure  as 
tiie  entry  of  them  all*.  They  cannot  have  flu  action  of 
trespass  against  each  other :  but  herein  they  differ  from 
joint«tenants,  that  they  are  also  excluded  from  maintain- 
ing  an  acUon  of  waste  ^  ;  for  coparceners  could  at  all  times 

o  4  Leon.  237.  •  Ca  litt.  163. 

p  Ca  litt.  S51.  t  IbUt  164.  , 

4  litt.  we. 241,343,  u  Uwl.  188.243. 

Aid.  WC.  265.  w  2  lost.  403. 
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put  a  slop  to  anf  waste  bf  writ  oF  partitioii,  bat  till  the  sta- 
tute of  Henry  the  eighth  joint-tenants  had  no  such  power. 
Parceners  also  differ  matertalljr  from  joint-tenantft  in  four 
other  poinu:  I.They  always  claim  by  descent,  whereas 
joint-tenanu  dways  claim  by  purchase.  Therefore  if  two 
sisters  purchase  lands,  to  hold  to  them  and  their  heirs,  they 
are  not  parceners,  but  joint-tenants* :  and  hence  it  likewise 
follows,  that  no  lands  can  be  held  in  coparcenary,  but  esUtes 
of  inheritance,  which  are  of  a  descendible  hature  ;  whereas 
not  only  estates  in  fee  and  in  tul,  but  for  life  or  years,  may 
be  held  in  joint-tenancy.  3.  There  is  no  unity  of  time  neces- 
sary to  an  estate  in  coparcenary.  For  if  a  man  hath  two 
daughters,  to  whom  his  estate  descends  in  coparcenary,  and 
otie  die^  before  the  other  ;  the  surviving  daughter  and  the 
heir  of  the  other,  or,  when  both  are  dead,  their  two  heirs, 
are  still  parcencrsr;  the  estates  vesting  in  each  of  them  at 
different  times,  though  it  be  the  same  quantity  of  interest, 
and  held  by  the  same  title.  3.  Parceners,  though  they  hare 
■a  tmilyt  have  not  an  entirety,  of  interest.  They  are  pro- 
perly entitled  each  to  the  whole  of  a  distinct  moiety  ■  ;  and 
of  course  there  is  no  jot  accreiccndi,  or  survivorship  between 
them :  for  each  part  descends  severally  to  their  respectin 
heirs,  though  the  unity  of  possesion  continues.  And  as 
long  as  the  lands  continue  in  a  course  of  descent,  and  united 
in  possesion,  so  long  are  the  tenants  therein,  whether  male 
or  female,  called  parceners.     But  if  the  possession  be  once 

severed  by  partition,  they  arc  no  longer  parceners, 
[189}    but  tenants  in  severalty  ;  or  if  one  parcener  alienes 

her  share,  though  no  partition  be  madC)  then  are 
the  laadt  no  longer  held  in  co/mreenary,  but  in  common*. 

PARCBKEas  are  so  called,  saltb  Littleton  ^  because  they 
may  be  constrained  to  make  partition.  And  he  mentions 
many  methods  of  making  it '  j  four  of  which  are  by  consent, 
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and  one  by  compulsion.  The  first  i8>  where  they  agree  to 
divide  the  lands  into  equal  parts  in  severalty,  and  that  each 
shall  have  such  a  determinate  part.  The  second  is,  when 
they  agree  to  chuse  some  friend  to  make  partition  for  them, 
and  then  the  sisters  shall  chuse  each  of  them  her  part  ac- 
cording to  seniority  of  age ;  or  otherwise,  as  shall  be  agreed. 
The  privilege  of  seniority  is  in  this  case  personal ;  for  if  the 
eldest  sister  be  dead,  her  issue  shall  not  chuse  first,  but  the 
next  sister.  But,  if  an  advowson  descend  in  coparcenary, 
and  the  sisters  cannot  agree  in  the  presentation,  the  eldest 
and  her  issue,  nay  her  husband,  or  her  assigns,  shall  present 
alone,  before  the  younger^  (6).  And  the  reason  given  is, 
that  the  former  privilege,  of  priority  in  choice  upon  a  divi- 
sion, arises  from  an  act  of  her  own,  the  agreement  to  make 
partition ;  and  therefore  is  merely  personal :  the  latter  of 
presenting  to  the  living,  arises  from  the  act  of  the  law^  and 
is  annexed  not  only  to  her  person,  but  to  her  estate  also.  A 
third  method  of  partition  is,  where  the  eldest  divides,  and 
then  she  shall  chuse  last ;  for  the  rule  of  law  is,  cujua  e9t 
diviaio^t  alteriua  eat  electio.  The  fourth  method  is,  where  the 
sisters  agree  to  cast  lots  for  their  shares.  And  these  are  the 
methods  by  consent.  That  by  compulsion  is,  where  one  or 
more  sue  out  a  writ  of  partition  against  the  others ;  where- 
upon the  sheri£f  shall  go  to  the  lands,  and  make  partition 
thereof  by  the  verdict  of  a  jury  there  impanneled,  and  assign 
to  each  of  the  parceners  her  part  in  severalty*  (7).  But 
there  are  some  things  which  are  in  their  nature  impartible. 

d  Ca  Litt,  166.    3  Rop.  22.  cither  in  jolnVtcnancy,  parcenary,  or  com- 

t  Bj  siatiRie  8  and  9  W.  III.  c  31.  an  num,  tian  was  used  at  the  eominwn  law,  is 

euia*  method  of  carrying  on  the  proceed-  chalked  out  and  prorided. 

ingi  on  a  writ  of  partition,  of  lands  held 


(6)  It  has  been  doubted  whether  the  grantee  of  the  eldest  sister 
shall  have  the  first  and  sole  presentation  after  her  death.  Harg.  Co. 
Litt,  166.  But  it  was  expressly  determined  in  favor  of  such  a  grantee 
in  1  Ve*.  340. 

(7)  Another,  and  the  most  usual,  mode  of  compulsion  is  by  n  decree 
of  a  court  of  equity.    See  page  183.  n.  2.  ante. 
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The  numuon-liouMi  comnun  of  eitoterai  CMamon  of  pi> 
CMiy  uncertain,  or  anjr  other  commoa  vithont  Btint,  Aall 
not  be  divided ;  but  the  eldest  sister,  if  she  pleues,  thsl 
have  them)  and  make  the  others  a  reasonable  ntlBbctitiii  a 
other  parts  of  the  inbcritaDcc  :  or,  if  that  cannot  be,  the* 
they  shall  have  the  profits  of  the  thing  by  turns,  in  the  ■anw 
manner  as  they  take  the  advowson '. 

Thkbz  is  yet  another  ctmsideratioD  attending  the  cMatt 
in  coparcenary :  that  if  one  of  the  daughters  haa  bad  tt 
estate  given  with  her  in  Jrankmarriage  by  her  ancestor, 
(which  we  may  remember  was  a  species  of  estatea-tail,  fredy 
given  by  a  relatiwi  for  advancement  of  his  kinavoman  u 
marriage  k,)  in  this  case,  if  lands  descend  from  the  sobc 
ancestor  to  her  and  her  Asters  in  fee-simple,  she  or  her  burs 
shall  have  no  share  of  them,  unless  they  will  agree  to  divide 
the  lands  so  given  in  Erankmarriage  in  equal  proportion  with 
the  rest  of  the  lands  descending''.  This  mode  of  divisua 
was  known  in  the  law  of  the  Lombards  ^ ;  which  directs  the 
woman  so  preferred  in  marriage,  and  claiming  her  share  of 
the  inheritance,  tnilterr  in  con/umm  turn  *ororitu*t  gtiantvm 
pater  aut  frater  ei  dfderit.,  qtiando  ambulaverit  ad  ntaritwK. 
With  us  it  is  denominated  bring^g  those  lands  into  Ao/cA- 
fiot  ^  i  which  term  I  shall  explain  in  the  very  word*  of  Lit- 
tleton ■ :  *'  it  seemetti  that  this  word,  hotcAfioiy  is  in-Englisb 
"  a  pudding ;  for  in  a  pudding  is  not  commonly  put  one 
"  thing  alone,  but  one  thing  with  other  things  together."  By 
this  housewifely  met^hor  our  ancestors  meant  to  inform  us*, 
that  the  lands,  both  those  given  in  frankmarriage  and  those 
descending  in  fee-simple,  should  be  mixed  and  blended  to- 
gether, and  then  divided  in  equal  portions  among  all  the 
daughters.  But  this  vras  left  to  the  choice  of  the  donee  in 
frankmarriage :  and  if  she  did  not  chuse  to  put  her  lands 
into  hoUbpot,  she  was  presumed  to  be  sufficiently  provided 
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iovj  and  the  rest  of  the  inheritance  was  divided  among^her 
other  sisters.  The  law  of  hotchpot  took  place  then  only^ 
when  the  other  lands  descending  from  the  ancestor  were  fee- 
simple  ;  for  if  they  descended  in  tail,  the  donee  in  frankmar- 
riage  was  entitled  to  her  share,  without  bringing  her  lands 
so  given  into  hotchpot  °.  And  the  reason  is,  because  lands 
descending  in  fee-simple  are  distributed  by  the  policy  of  law, 
for  the  maintenance  of  all  the  daughters ;  and,  if  one  has  a 
sufficient  provision  out  of  the  same  inheritance,  equal  to  the 
rest,  it  is  not  reasonable  that  she  should  have  more:  but 
lands,  descending  in  tail,  are  not  distributed  by  the  operation 
of  the  law,  but  by  the  designation  of  the  giver,  per  formam 
d<mi;  it  matters  not  therefore  how  unequal  this  distribution 
may  be.  Also  no  lands,  but  such  as  are  given  in  frankmar- 
riage,  shall  be  brought  into  hotchpot ;  for  no  others  are  looked 
upon  in  law  as  given  for  the  advancement  of  the  woman,  or 
by  way  of  marriage -portion  °,  And,  therefore,  as  gifts  in 
frankmandagb  are  fallen  into  disuse,  I  should  hardly  have 
mentioned  the  law  of  hotchpot,  had  not  this  method  of  divi- 
sion been  revived  and  copied  by  the  statute  for  distribution  of 
personal  estates,  which  we  shall  hereafter  consider  at  large. 

The  estate  in  coparcenary  may  be  diaaolved^  either  by  par- 
tition, which  disunites  the  possession ;  by  alienation  of  one 
parcener,  which  disunites  the  title,  and  may  disunite  the 
interest;  or  by  the  whole  at  last  descending  to  and  vest- 
ing in  one  single  person,  which  brings  it  to  an  estate  in 
severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  and 
distinct  titles,  but  by  unity  of  possession ;  because  none 
knoweth  his  own  severalty,  and  therefore  they  all  occupy 
promiscuously  P.  This  tenancy  therefore  happens,  where 
there  is  a  unity  of  possession  merely,  but  perhaps  an  entire 
disunion  of  interest,  of  title,  and  of  time.    For,  if  there  be 

n  LitL  »ec.  274.  •  IWd.  275.  p  Ibii.  291. 
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two  tenants  in  ctHnmon  of  lands  one  may  hold  hU  part  in  iee- 
siniplei  the  other  in  tail,  or  for  life ;  so  that  there  is  no 
[193]  necessary  unity  of  intereBt:  uie  may  hold  by  descent, 
the  other  by  purcfaaae  ;  or  the  one  by  purchase  from 
A)  the  other  by  purchase  from  fi ;  so  that  there  is  no  unity  of 
title :  one's  estate  may  have  been  vested  fifty  years,  the  oth^i 
but  yesterday ;  so  there  is  no  unity  of  time.  The  emly  unity 
there  is,  is  that  of  possessitm :  and  for  this  Littleton  gives  the 
true  reason,  because  no  man  can  certainly  tell  which  part  is  his 
own  i  otherwise  even  this  would  be  soon  destroyed. 

Tenancv  in  common  may  be  created,  either  by  the  destiuc- 
tjon  of  the  two  other  estates,  in  joint-tenancy  and  coparcenary, 
or  by  special  limitation  in  a  deed.  By  the  destruction  of  the 
two  other  estatesi  I  mean  such  destruction  as  does  not  sever  the 
unity  of  possesion,  but  only  the  unity  of  title  or  interest :  As,  if 
one  of  two  joint-tenants  in  fee  alienes  his  estate  for  the  life  of  the 
dienee,  the  alienee  and  the  other  joint-tenant  are  tenants  in 
common ;  for  they  have  now  several  titles,  the  other  joint-tenani 
by  the  original  grant,  the  alienee  hy  the  new  alienation  i ;  and  [ 
they  also  have  several  interests,  the  former  joint>tenant  in  fee- 
simple,  the  alienee  for  his  own  life  only.  So,  if  one  joint-tenant 
gives  his  part  to  A  in  tail,  and  the  other  pves  his  to  B  in  tail, 
the  donees  are  tenants  in  common,  as  holding  by  dilTerent  title*, 
and  conveyances'.  If  one  of  two  parceners  alienes,  the  alienee 
and  the  remaining  parcener  are  tenants  in  common* ;  because 
they  hold  by  different  titles,  the  parcener  by  descent,  the  alienee 
by  purchase.  So  likewise,  if  there  he  a  grant  to  two  men,  or 
two  nomen,  and  the  heirs  of  their  bodies,  here  the  grantees 
shall  be  joint-tenants  of  the  life-estate,  hut  they  shall  have 
several  inheritances ;  because  they  cannot  possibly  have  oac 
heir  of  their  two  bodies,  as  might  have  been  the  case  had  the 
limitation  been  to  a  man  and  inoman,  and  the  beira  of  their  bodies 
begotten' :  and  in  this,  and  the  like  cases,  their  Issues  shall  be 
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tenants  in  common ;  because  they  must  claim  by  different 
titles^  one  as  heir  of  A,  and  the  other  as  heir  of  B  ; 
and  those  too  not  titles  by  purchase,  but  descent.  [I'SSJ 
In  short)  whenever  an  estate  in  joint-tenancy  or 
coparcenary  is  dissolved,  so  that  there  be  no  partition  made, 
but  the  unity  of  possession  continues,  it  is  turned  into  a 
tenancy  in  common. 

A  TEKANCT  m  common  may  also  be  created  by  express 
Umitation  in  a  deed :  but  here  care  must  be  taken  not  to 
insert  words  which  imply  a  joint  estate ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  must  be 
a  tenancy  in  common.  But  the  law  is  apt  in  its  construc- 
tions to  favor  joint-tenancy  rather,  than  tenancy  in  com- 
mon « ;  because  the  divisible  services  issuing  from  land  (as 
rent,  &c.)  are  not  divided,  nor  the  entire  services  (as  fealty) 
multiplied,  by  joint-tenai^y,  as  they  must  necessarily  be 
upon  a  tenancy  in  common.  Land  given  to  two,  to  be 
holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
other,  is  an  estate  in  common^  ;  and,  if  one  grants  to  ano- 
ther haif.Aiis  land,  the  grantor  and  grantee  are  also  tenants 
in  common  ^ :  because,  as  has  been  before  x  observed,  joint- 
tenants  do  not  take  by  distinct  halves  or  moieties ;  and  by 
such  grants  the  division  and  severalty  of  the  estate  is  so 
plainly  expressed,  that  it  is  impossible  they  should  take  a 
joint-interest  in  the  whole  of  the  tenements.  But  a  deviae 
to  two  persons  to  hold  jointly  and  severally y  is  said  to  be  a 
joint-tenancy*;  because  that  is  necessarily  implied  in  the 
word  "  jointly,"  the  word  "  severally"  perhaps  only  imply- 
ing the  power  of  partition:  and  an  estate  given  to  A  and 
B,  equally  to  be  divided  between  them,  though  in  deeds  it 
hath  been  said  to  be  a  joint-tenancy  S  (for  it  implies  no 
more  than  the.  law  has  annexed  to  that  estate,  viz.  divisi<» 

n  Sftlk.  302.  jr  See  p.  183. 

w  litt.  KC  996.  t  Popb.  52. 

»niid.S99.  ft  1  Eqa«  Cts.  abr.  SPl. 
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bilitjr  ^,)  yet  in  vnJls  it  is  certainly  a  tenancy  in  common  ^ ; 
because  the  devisor  may  be  presumed  to  have  meant  what 
is  most  beneficial  to  both  the  devisees,  though  his  meaning 
is  imperfectly  expressed  (8).  And  this  nicety  in  the  word- 
ing of  grants  makes  it  the  most  usual  as  well  as  the  safest 
way 9  when  a  tenancy  in  common  is  meant  to  be 
[194]  created,  to  add  express  words  of  exclusion  as  well 
as  description,  and  limit  the  estate  to  A  and  B,  to 
hold  as  tenants  in  common^  and  not  as  joint  ^tenants. 

As  to  the  incidents  attending  a  tenancy  in  common :  ten- 
ants  in  common  (like  joint^tenants)  are  compellable  by 
the  statutes  of  Henry  VIII.  and  William  III,  before-men- 
tioned <>,  to  make  partition  of  their  lands ;  which  they  were 

b  1  p.  Wms.  17.  c  3  Rep.  39.  1  Ventr.  32.  d  pag.  185,  and  189. 


(8)  ;ln  ancient  times  joint-tenancy  was  favored  by  the  courts  of 
law,  because  it  was  more  convenient  to  the  lord  and  more  consistent 
with  feudal  principles ;  but  those  reasons  have  long  ceased,  and  a 
joint-tenancy  is  now  every  where  regarded,  as  lord  Cowper  says  it  is 
in  equity,  as  an  odious  thing.  1  Salk.  158.  In  wills  the  expressions 
equally  to  be  divided,  thare  and  thare  alike,  retpectively,  betvaeen,  and 
amongtt,  have  been  held  to  create  a  tenancy  in  common.  %  Atk,  121. 
4  JSro.  15.  1  Cox*t  P,  Wnu,  14.  I  should  have  little  doubt  but  the 
same  construction  would  now  be  put  upon  the  word  teverally,  which 
seems  peculiarly  to  denote  separation  or  division.  But  those  words  are 
only  evidence  of  intention,  and  will  not  create  a  tenancy  in  common, 
where  the  contrary  from  other  parts  of  the  will  appears  to  be  the  mani- 
fest intention  of  the  testator.     3  Bro.  315. 

The  words  equally  to  be  divided  make  a  tenancy  in  common  in  surren- 
ders of  copyholds,  and  also  in  deeds,  which  derive  their  operation  from 
the  statute  of  uses.  1  P.  Wm*.  14.  '  1  Wile.  341.  2  Vet,  257.  And 
though  lord  Hardwicke  seems  to  be  of  opinion  in  1  Fee.  165.  2  Vies, 
257.  that  these  words  are  not  sufficient  to  create  a  tenancy  in  common, 
in  common  law  conveyances,  yet  I  am  inclined  to  think,  that  in  such  a 
case,  nothing  but  invincible  authority  would  now  induce  the  courts  to 
adopt  tliat  opinion,  and  to  decide  in  favor  of  a  joint-tenancy. 
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not  at  common  law.  They  properly  take  by  distinct  moie- 
tiest  &nd  have  no  entirety  of  interest;  and  therefore  there  ia 
no  survivorship  between  tenants  in  comnion.  Their  other 
incidents  are  such  as  merely  arise  from  the  unity  of  posses* 
sion.;  and  ^re  therefore  the  same  as  appertain  to  joint*tenant8 
merely  upon  that  account :  such  as  being  liable  to  reciprocal 
actions  of  waste,  and  of  account,  by  the  statutes  of  Westm. 
2.  c.  22.  and  4  Ann.  c.  16.  If  or  by  the  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  estate « ;  though,  if  one 
actually  turns  the  other  out  of  possession,  an  action  of  eject- 
ment  will  lie  against  him  ^  (9).  But,  as  for  other  incidents 
of  joint-tenants,  which  arise  from  the  privity  of  title,  or  the 
union  and  entirety  of  interest,  (such  as  joining  or  being  joined 
in  actions  s,  unless  in  the  case  where  some  entire  or  indivisi- 
ble thing  is  to  be  recovered^,)  these  are  not  applicable  to 
tenants  in  common,  whose  interests  are  distinct,  and  whose 
titles  are  not  joint  but  several. 

Estates  in  common  can  only  be  dissolved  two  ways: 
1.  By  uniting  all  the  titles  and  interest  in  one  tenant,  by 

e  Co.  Litt.  190.  g  liCt.  tec.  311. 

f  Wd.  aoo.  1^  Co.  Litt.  197. 


(9)  But  advene  possession,  or  the  uninterrupted  receipt  of  the  rents 
and  profits,  is  now  held  to  be  evidence  of  an  actual  ouster.  And  where 
one  tenant  in  common  has  been  in  undisturbed  possession  for  twenty 
years,  in  an  ejectment  brought  against  him  by  the  co-tenant,  the  jury 
will  be  directed  to  presume  an  actual  ouster,  and  consequently  to  find 
a  verdict  for  the  defendant,  the  plaintiff's  right  to  recover  in  ejectment 
after  twenty  years  being  taken  away  by  the  statute  of  limitations.  Cotcp. 
217. 

If  a  lessee  of  two  tenants  in  common  pay  the  whole  of  the  rent  to  one 
after  notice  from  the  other  to  pay  them  each  a  moiety,  the  tenant  in 
common,  who  gave  such  notice,  may  distrain  for  his  share.  5  T.  JR.  246. 
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purchase  or  otherwise ;  which  brings  the  whole  to  one  seve- 
ralty :  2.  By  making  partition  between  the  several  tenants 
in  common,  which  gives  them  all  respective  severalties.  For 
indeed  tenancies  in  common  differ  in  nothing  from  sole 
estates  but  merely  in  the  blending  and  unity  of  possession. 
And  this  finishes  our  inquiries  with  respect  to  the  nature  of 
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CHAPTER  THK  THIRTEENTH. 


OF  THE  TITLE  TO  THINGS  REAL, 

IN  GENERAL. 


X  H  £  foregoing  chapters  having  been  principally  employed 
in  defining  the  nature  of  things  real,  in  describing  the  tenures 
by  which  they  may  be  holden,  and  in  dbtinguishing  the  several 
kinds  of  estate  or  interest  that  may  be  had  therein ;  I  come  now 
to  consider,  lastly,  the  title  to  things  real,  with  the  manner  of 
acquiring  and  losing  it. 

A  TITLE  is  thus  defined  by  sir  Edward  Cokes  titulw  est 
justa  causa  fiossidendi  id  quod  nostrum  est ;  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  just  possession  of  hb  pro- 
perty. 

There  are  several  stages  or  degrees  requisite  to  form  a  com- 
plete title  to  lands  and  tenements.  We  will  consider  them  in 
a  progpressive  order. 

I.  The  lowest  and  most  imperfect  degree  of  title  consists  in 
the  mere  naked  possession^  or  actual  occupati(m  of  the  estate  ; 
without  any  apparent  right,  or  any  shadow  or  pretence  of  right, 
to  hold  and  continue  such  possession.  This  may  happen,  when 
one  man  invades  the  possession  of  another,  and  by  force  or  sur- 
prise turns  him  out  of  the  occupation  of  his  lands ;  which  is 
termed  a  disseisin^  being  a  deprivation  of  that  actual  seisin,  or 
corporal  freehold  of  the  lands,  which  the  tenant  before  enjoyed. 
Or  it  may  happen,  that  after  the  death  of  the  ancestor  and 
before  the  entry  of  the  heir,  or  after  the  death  of  a  particular 

At  Imt  345.. 
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tenant  and  before  the  entry  of  him  in  remunder  or  reveruon, 
a  stranger  may  contrive  to  get  possesion  of  the  vacant  Und, 
and  hold  out  him  that  had  a  right  to  enter.  In  all  which  cases, 
and  manf  others  that  might  be  _  here  suggested,  the  wrong- 
doer has  only  a  mere  naked  poueauon,  which  the  rightiul 
owner  may  put  an  end  to,  by  a  variety  of  legal  remedies,  as 
will  more  fully  appear  in  the  third  book  of  these  commentaries. 
But  in  the  mean  time,  till  some  act  be  done  by  the  rightful 
owner  to  devest  this  possession  and  assert  his  title,  such  actual 
possession  is,  firima  facie,  evidence  of  a  legal  title  in  the  po>- 
■esBor;  and  it  may,  by  length  of  time,  and  negligence  of  Urn 
who  hath  the  right,  by  degrees  ripen  into  a  perfect  and  indefeb- 
uble  title.  And,  at  all  events,  without  such  actual  poascssisa 
no  title  can  be  completely  good. 

II.  Tbe  next  step  to  a  good  and  perfect  title  is  the  rig/u  ^ 
fiottettioa,  which  may  reside  in  one  man,  while  the  actual  pos- 
session is  not  in  himself  but  in  another.  For  if  a  man  be  dis- 
seised, or  otherwise  kept  out  of  possesuon,  by  any  of  the 
means  before-mentioned,  though  the  acluai  possession  be  lost, 
yet  he  has  still  remaining  in  him  the  right  of  possesuon ; 
and  may  exert  it  whenever  he  ttiinks  proper,  by  entering  upoo 
the  disseisor,  and  turning  him  out  of  that  occupancy  whicb 
he  has  so  illegally  gained.  But  this  right  of  possesuon  a 
of  two  sorts:  an  afifiarent  right  of  possession,  which  nwf 
be  defeated  by  proving  a  better;  and  an  actual  right  t4  pos- 
session, which  win  stand  the  test  against  all  opponents.  Thw 
if  the  disseisor,  or  other  wrongdoer,  dies  possessed  of  the 
land  whereof  he  so  became  seised  by  his  own  unlawful  act 
and  the  same  descends  to  his  heir ;  now  by  the  commia 
law  the  heir  hath  obtained  an  afi/iarent  right,  though  tbe 
aefual  right  of  possession  resides  in  the  person  disseised ;  and 
it  shall  not  be  lawful  for  the  person  disseised  to  devest  this 
apparent  right  by  mere  entry  or  other  act  of  his  own,  but  onlr 
by  an  action  at  lawi" :  for,  until  the  contrary  be  proved  bj 
legal  demonstration,  the  law  will  rather  presume  the  right  K 
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reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one 
who  has  no  such  ^^sumptive  evidence  to  urge  in  his  own 
behalf.  Which  doctrine  in  some  measure  arose  from  the 
principles  of  the  feodal  law,  which  after  feuds  became  heredi* 
tary^  much  favored  the  right  of  descent ;  in  order  that  there 
might  be  a  person  always  upon  the  spot  to  perform  the  feodai 
duties  and  services  ^ :  and  therefore,  when  a  feudatory  died  in 
battle,  or  otherwise,  it  presumed  always  that  his  children 
were  entitled  to.  the  feud,  till  the  right  was  otherwise  deter* 
mined  by  his  fellow-soldiers  and  fellow-tenants,  the  peers  of 
the  feodal  court.  But  if  he,  who  has  the  actual  right  of  pos- 
session, puts  in  his  claim  and  brings  his  action  within  a  rea- 
sonable time,  and  can  prove  by  what  unlawful  means  the 
ancestor  became  seised,  he  will  then  by  sentence  of  law 
recover  that  possession,  to  which  he  hath  such  actual  light. 
Yet,  if  he  omits  to  bring  this  his  possessory  action^  within  a 
competent  time,  his  adversary  may  imperceptibly  gain  an 
actual  right  of  possession,  in  consequence  of  the  other's  neg- 
ligence.  And  by  this,  and  certain  other  means,  the  party 
kept  out  of  possession  may  have  nothing  left  in  him,  but  what 
we  are  next  to  speak  of;  viz, 

III.  The  mere  right  o/firo/tertyj  the  jus  firofirietatia^  with- 
out  either  possession  or  even  the  right  of  possession.  This 
is  frequently  spoken  of  in  our  books  under  the  name  of  the 
mere  rights  jus  merum  ;  and  the  estate  of  the  owner  is  in  such 
cases  ssdd  to  be  totally  devested,  and  fiut  to  a  right  d.  A  per- 
son in  this  situadon  may  have  the  true  ultimate  property  of 
the  lands  in  himself:  but  by  the  intervention  of  certain  cir- 
cumstances, either  by  his  own  negligence,  the  solemn  act  of 
his  ancestor,  or  the  determination  of  a  court  of  justice,  the 
presumptive  evidence  of  that  right  is  strongly  in  favor  of  his 
antagonist ;  who  has  thereby  obtained  the  absolute  right  of 
possessioi^.  As,  in  the  first  place,  if  a  person  disseised,  or 
turned  out  of  possession  of  his  estate,  neglects  to  pursue  his 

c  Gilb.  Ten.  18.  d  Co.  Utt  Zi5, 
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remedy  within  the  time  limited  by  law:  bf  this  means  th^ 
disseisor  or  his  heirs  gain  the^  actual  right  of  possession :  for 
the  law  presumes  that  either  he  had  a  good  right  originally^ 
in  virtue  of  which  he  entered  on  the  lands  in  questionvor 
that  since  such  his  entry  he  has  procured  a  sufficient  title ; 
and,  therefore,  after  so  long  an  acquiescence,  the  law  will  not 
suffer  his  possession  to  be  disturbed  without  inquiring  into 
the  absolute  right  of  property^  Yet,  still,  if  the  person  dis- 
seised or  his  heir  hath  the  true  right  of  property  remaining 
in  himself,  his  estate  is  indeed  said  to  be  turned  into  a  mere 
right :  but,  by  proving  such  his  better  right,  he  may  at  length 
recover  the  lands.  Again,  if  a  tenant  in  tail  discontinues  his 
estate-tail,  by  alienating  the  lands  to  a  stranger  in  fee,  and 
dies ;  here  the  issue  in  tail  hath  no  right  o£  fiossessionj  inde- 
pendent of  the.  right  oiproficrty :  for  the  law  presumes  firima 
facie  that  the  ancestor  would  not  disinherit,  or  attempt  to  dis- 
inherit, his  heir,  unless  he  had  power  so  to  do ;  and  therefore, 
as  the  ancestor  had  in  himself  the  right  of  possession,  and 
has  transferred  the  same  to  a  stranger,  the  law  will  not  permit 
that  possession  now  to  be  disturbed,  unless  by  shewing  the 
absolute  right  of  property  to  reside  in  another  person.  The 
heir  therefore  in  this  case  has  only  a  mere  rtg'htj  aind  musi  be 
strictly  held  to  the  proof  of  it,  in  order  to  recover  the  lands. 
Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment  is 
given  for  cither  party  in  any  fiosaeaaory  action,  (that  is  such 
wherein  the  right  of  possession  only,  and  not  that  of  property, 
is  contested,)  and  the  other  party  hath  indeed  in  himself  the 
right  of  property,  this  is  now  turned  to  a  mere  right ;  and  upon 
proof  thereof  in  a  subsequent  action,  denominated  a  writ  of 
right,  he  shall  recover  his  seisin  of  the  lands. 

Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands, 
he  thereby  gains  a  mere  naked  /loeaesaiony  and  I  still  retain  the 
right  qffiOMesBiony  and  right  qf  firofierty^  If  the  disseisor  dies, 
and  the  lands  descend  to  his  son,  the  son  gains  an  ajifiarent 
right  of  fiosaesaion;  but  I  still  retain  the  actual  right  both  of 
ftoaaeaaion  and  firofierty.   If  I  acquiesce  for  thirty  yearS;  with- 
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out  bringing  any  action  to  recover  possession  of  the  landsy 
the  sbn  gains  the  actual  right  of  fiOMCMsiony  and  I  retain 
notli|ng  but  the  mere  right  ofpntfierty.  And  even  this  right  of 
property  will  fajQ)  or  at  least  it  will  be  without »  remedy,  ui^ss 
I  pursue  it  within  the  space  of  sixty  years.  So  also  if  the 
father  be  tenant  in  tail,  and  alienes  the  estate-tail  to  a  stranger  in 
fee,  the  alienee  thereby  gains  the  rigkt^  of fioB^eMnotruydsA  the  son 
hath  only  the  mtre  right  or  right  of  firo^ty.  And  hence  it 
will  follow,  that  one  man  may  have  the  fioasesMiony  another  the 
right  of  fiosaeawm,  and  a  third  tlie  right  of  firofierty..  For  if 
tenant  in  tail  infeoifs  A  in  fee-simple,  and  dies,  and  B, disseises 
A  \  now  B  will  have  the  fioaseasiony  A  the  right  of  fioaaeasion^  and 
the  issue  in  tail  the  right  of  property,  A  may  recover  the  pos- 
session against  B ;  and  dtterwards  the  issue  in  tail  may  evict  A^ 
and  unite  in  himself  the  possession,  the  right  of  possession,  and 
also  the  right  of  property.     In  which  union  consists, 

IV.  A  COMPLETE  title  to  lands,  tenements,  and  heredita- 
ments. For  it  is  an  ancient  maxim  of  the  law«,  that  no  title 
is  completely  good,  unless  the  right  of  possession  be  joined 
with  the  right  of  property ;  which  right  is  then  denominated  a 
double  right, /««  dupticatxifrty  or  droit  droit  ^.  And  when  to  this 
double  right  the  actual  possession  is  also  united,  when  there  is, 
according  to  the  expression  of  Fletaif,  juria  et  aeiainae  conjunc* 
tio,  then,  and  then  only,  is  the  title  completely  legal. 

e  Mirr.  I.  S.  c.  27.       ■  C  L  3.  c.  15.  sec.  5. 

£  Co.  litt.  96§.    Bntt  I  5.  tt.  3.  c  <• 
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CHAPTER  THE  FOURTEENTH. 


OF  TITLE  BY  DESCENT. 


J.  H  £  several  gradations  and  stages,  requisite  to  form  a 
complete  title  to  lands,  tenements,  and  hereditaments,  baviiq 
been  briefly  stated  in  the  preceding  chapter,  we  are  next  to 
consider  the  several  manners,  in  which  this  complete  title  (and 
-  therein  principally  the  right  of  firofiriety)  may  be  reciprocally 
lost  and  acquired  ;  whereby  the  dominion  of  things  real  b 
cither  continued,  or  transferred  from  one  man  to  anothec. 
And  here  we  must  first  of  all  observe,  that  (as  gain  and  loss  arc 
terms  of  relation,  and  of  a  reciprocal  nature)  by  whatever 
method  one  man  gains  an  estate,  by  that  same  method  or  its 
correlative  some  other  man  has  lost  it.  As  where  the  heii 
acquires  by  descent,  the  ancestor  has  first  lost  or  abandoned 
his  estate  by  his  deatlf :  where  the  lord  gains  land  by  escheat, 
the  estate  of  the  tenant  is  first  of  all  lost  by  the  natural  or  legal 
extincdon  of  all  Us  hereditary  blood :  where  a  man  gMns  ia 
interest  by  occupancy,  the  former  owner  has  previously  relin- 
quished his  right  of  possession :  where  one  man  claims  \ij 
prescription  or  immemoiial  usage,  another  man  has  either 
paned  with  his  right  by  an  ancient  and  now  forgotten  graal. 
or  has  forfeited  it  by  the  supineness  or  neglect  of  himself 
and  his  ancestors  fijf-  ages  i  and  so,  in  case  of.  forfeiture,  the 
tenant  by  his  qwn  misbehaviour  or  neglect  has  renounced 
his  interest  in  the  estate ;  whereupon  it  devolves  to  that  per- 
son who  by  law -may  take  advanuge  of  suoh  default:  and, 
in  alienati(»i  by  common  assurances,  the  two  con^de rations 
of  loss  and  acquiution  arc  >o  interwoven,  and  so  constantlr 
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contemplated  together,  that  we  never  hear  of  a  conveyance, 
without  at  once  receiving  the  ideas  as  well  of  the  grantor  as 
the  grantee. 

Thb  methods  therefore  of  acquiring  on  the  one  hand,  and 
of  losing  on  the  other,  a  title  to  estates  in  things  real,  are 
reduced  by  our  law  to  two :  descent j  where  the  title  is  vested 
in  a  man' by  the  single  operation  of  law ;  9Xid  fiurchaacj  where 
the  title  is  vested  in  him  by  his  own  act  or  agreement*  (1). 

Descent,  or  hereditary  succession,  is  the  title  whereby  a 
man  on  the  d^ath  of  his  ancestor  acquires  his  estate  by  right 
of  representation,  as  his  heir  at  law.  An  heir  therefore  is 
he  upon  whom  the  law  casts  the  estate  immediately  on  the 
death  of  the  ancestor :  and  an  estate,  so  descending  to  the 
heir,  is  in  law  called  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee- 
simple,  is  a  point  of  the  highest  importance ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England. 

« 

All  the  rules  relating  to  purchases,  whereby  the  legal  course 
of  descents  is  broken  and  altered,  perpetually  refer  to  this 
settled  law  of  inheiitance,  as  sl  datum  ov  first  principle  uni- 
versally known,  and  upon  which  their  subsequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
stood without  a  previous  knowledge  of  the  law  of  descents  in 
fee-simple.  One  may  well  perceive  that  thb  is  an  estate 
confined  in  its  descent  to  such  heirs  only  of  the  donee,  as 
have  sprung  or  shall  spring  from  his  body ;  but  who  those 
heirs  are,  Aether  all  his  cMldren  both  male  and  female,  or 

a  Co.  Litt.  18. 


(1)  Purchase  in  law  b  used  in  contradistinction  to  descent,  and  is 
any  other  roode  of  acquiring  real  property,  viz.  by  devise,  and  by  every 
species  of  gift,  or  grant;  and  as  the  land  taken  by  purchase  has  very 
different  inheritable  qualities  from  land  taken  by  descent^  the  distinc- 
tion is  important.    See  page  241.  po»t. 
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the  male  only,  and  (among  the  male»)  wfaetber  the  cMett, 
youngest,  or  other  son  alone,  or  all  the  sons  together,  shall  be 
his  heir ;  tliis  is  a  point,  that  we  must  reiult  back  to  the  stud* 
ing  law  of  descents  in  fee-simple  to  be  informed  of. 
[202]  Im  order  therefore  to  treat  a  matter  of  this  univer- 
sal consequence  the  more  cleariy,  I  vhall  endeavour 
to  lay  aside  such  matters  as  will  only  tend  to  breed  embar- 
rassment and  confusion  in  our  inqmries,  and  shall  confine 
myself  entirely  to  this  one  object.  I  shall  therefore  decUne 
considering  at  present  wbo  are,  and  who  are  not,  capable  of 
being  heirs ;  reserving  that  for  tHe  chapter  of  cacheatt.  I  shall 
also  pass  over  the  frequent  division  of  descents  in  those  bj 
cutiom,  italule,  and  common  law:  for  descents  by  fmrtieukr 
cuttom,  as  to  all  the  sons  in  gavellsind,  and  to  the  yotmgcst  ig 
borough-english,  have  already  been  often  >■  hinted  at,  and  maj 
also  be  incidentally  touched  upon  again  ;  but  will  not  make  a 
separate  consideration  by  themselves,  in  a  system  so  general 
as  the  present:  and  descents  by  itatutr,  or  fees-tml  fier/oT' 
mam.  doni,  in  pursuance  of  the  statute  of  Westnninster  tlie 
second,  have  also  been  already '  copiously  handled ;  and  it  lus 
been  seen  that  the  descent  in  tail  is  restrained  and  regulated 
according  to  the  words  of  the  original  donation,  and  doesmt 
entirely  pursue  the  common  law  doctrine  of  inheritance; 
which)  and  which  only,  it  will  now  be  our  business  to  explain- 
Akd,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  several  degrees  of  consanguinity,  it  will  be  previouslf 
necessary  to  state,  as  briefly  as  possible,  the  true  notion  of 
this  kindred  or  alliance  in  blood''.  ^ 

CoNSANQuiNiTT,  or  kindred,  is  defined  by  the  writers  at 
these  subjects  to  be  "  vinculum  fiertonarum  ab  eodem  ttifuu 
"  dcaeendcntiumi"  the  connexion  or  relation  of  persons  it- 
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scended  from  the  same  stock  or  common  uicestcH*.    This  con- 
sanguinity is  either  lineal,  or  collateral. 

LiNBAi.  consanguinity  is  that  which  subsists  between  [203 ] 
persons^  of  whom  one  is  descended  in  a  direct  line  from 
the  other,  as  between  John  Stiles  (t^it  JiroposUus  in  the  table  of 
consanguinity)  and  his  father,  grandfather,  great-grandfather, 
and  so  upwards  in  the  direct  ascending  line  ;  or  between  John 
Stiles  and  his  son,  grandson,  great-grandson,  and  so  down- 
wards in  the  direct  descending  line.  Every  generation,  in  this 
lineal  direct  consanguinity,  constitutes  a  different  degree,  reck- 
oning either  upwards  or  downwards :  the  father  of  John  Stiles 
is  related  to  him  in  the  first  degree,  and  so  likewise  is  his 
son  ;  his  grandsire  and  grandson  in  the  second ;  his  great- 
grandsire  and  great-grandson  in  the  third.  This  is  the  only 
natural  way  of  reckoning  the  degrees  in  the  direct  line,  and 
therefore  universally  obtains,  as  well  in  the  civil  ^,  and  canon  f, 
as  in  the  common  law  5. 

The  doctrine  of  lineal  consanguinity  is  sufficiently  plain  and 
obvious ;  but  it  is  at  the  first  view  astonishing  to  consider  the 
number  of  lineal  ancestors  which  every  man  has,  within  no  very 
great  number  of  degrees  ;  and  so  many  different  bloods^  is  a 
man  said  to  contain  in  his  veins,  as  jie  hath  lineal  ancestors. 
Of  these  he  hath  two  in  the  first  ascending  degree,  his  own 
parents ;  he  hath  four  in  the  second,  the  parents  of  his  father 
and  the  parents  of  his  mother  ;  he  hath  eight  in  the  third,  the 
parents  of  his  two  grandfathers  and  two  grandmothers ;  and  by 
the  same  rule  of  progression,  he  hath  an  hundred  and  twenty - 
eight  in  the  seventh ;  a  thousand  and  twenty-four  in  the  tenth ; 
and  at  the  twentieth  degree,  or  the  distance  of  twenty  genera- 
tions, every  man  hath  above  a  million  of  ancestors^  as  common 
arithmetic  will  demonstrate'.  This  lineal  consanguinity,  we 
may  observe,  falls  strictly  within  the  definition  of  vinculum  per- 
Bonarum  ab  eodem  atijiite  desccndeiitium ;  since  Uneal  relations  * 

«  PI*.  98. 10. 10.  are  muicquainted  vith  the  fncnHufa^  powfr 

f  0ecn*tBl.  i.  A.  tit.  14;  oTprogrcfliive  numbers :  bat  is  paljMiUy  evif 

g  Co.  litt.  83.  dent  ftom  the  following  table  of  a  geoinetri- 

h  Had.  13.  cal  progjession,  bi  which  the  first  tenn  is  S, 

i  Tbii  will  teem  st^nnny  to  tlyne  who     and  the  denotmnator  klso  3 :  or.  to  speak 
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are  such  as  descend  one  from  the  other,  and  both  of  coarse  &om 
the  same  common  ancestor. 

CoLLATBBAL  kuidred  answers  to  the  same  description: 
collateral  relations  agreeing  with  the  lineal  in  this,  that  they 
descend  from  the  same  stock  or  ancestor;  but  differing  in 
this,  that  they  do  not  descend  one  from  the  other.  Colla- 
teral kinsmen  are  such  then  as  lineally  spring  from  one  imd 
the  same  ancestor,  who  is  the  ttirp^^  or  root,  the  ^tiftrs^ 
trunk,  or  common  stock,  from  whence  these  relations  are 
branched  out.    As  if  John  Stiles  hath  two  sons,  who  have 

more  intelCgiblf  ,  it  b  evident,  for  tiuit  each     move,  because  eaeh  of  our  anoeston  kts  abt 
ol' us  has  two  ancertors  in  the  fint  degpree ;     two  Irnmndiate  ancgtori  of  hi»  onm. 
the  number  of  whom  is  doubled  at  eveiy  re- 

Ziineai  Degreet.  Number  ofJncettors, 

JL    •>•«»•■•••••«••••••«««■•••••«•••••••••••••••*•••♦••    ^ 

8 


••••••••• 


4 16 

5  „ 32 

6 64 

8  »....« 256 

9 « »..  512 

10  „.... 1024 

U204.S 

12 4096 

13  8192 

14 16384 

^*^    •••«••••••■•••••••»••••••*•»•«•••••••»••••    Oj64  OO 

17 131072 

19 „.... 524288 

20 1048576 

A  sltorto:  mi.><bod  of  finding  the  number  of  number  (/aneetton  at  two  ;  256  jg  the  sousit 

ancestors  at  any  ercn  degree  ii  by  sqoarinir  «>«  WJ  W5Mof  85«;«ndthe'ntimberofMfC> 

the  number  af  ancestors  at  half  that  Rumber  tors  at  40  degree*  wouW  be  the  •quare  of 

of  degrees.   Thus  16  (the  number  of  ances-  104857^  or  upwards  of » inHr«m  TtiSmt 
tow  at  four  dcgn-es)  is  the  square  of  4,  the 


CRAP.  U.  OF  THINGS.  805 

each  a  numerous  issue ;  both  these  issues  are  lineally  des- 
cended from  John  Stiles  as  their  common  ancestor ;  and  they 
are  collateral  kinsitien  to  each  other,  because  they  are  all 
descended  from  this  common  ancestor,  and  all  have  a  por^ 
tion  of  his  blood  in  their  veins,  which  denominates  them  con- 
9anguineo9. 

We  must  be  careful  to  remember,  that  the  very  being  of. 
collateral  consanguinity  consists  in  this  descent  from  one  ai>d 
the  same  common  ancestor.  Thus  Titiua  and  his  brother  are 
related ;  why  ?  because  both  are  derived  from  one  father : 
Titiua  and  his  first  cousin  are  related ;  why  ?  because  both 
descend  from  the  same  grandfather;  and  his  second  cousin's 
claim  to  consanguinity  is  this,  that  they  are  both  derived 
from  one  and  the  same  great-grandfather.  •  In  short,  as  many 
ancestors  as  a  man  has,  so  many  common  stocks  he  has, 
from  which  collateral  kinsmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind 
is  descended,  the  obvious  and  undeniable  consequence  is, 
that  all  men  are  in  some  degree  related  to  each  other.  For 
indeed,  if  we  only  suppose  each  couple  of  our  ancestors  to 
have  left,  one  with  another,  two  children  ;  and  each  of  those 
children  on  an  average  to  have  left  two  more  ;  (and,  without 
such  a  supposition,  the  human  species  must  be  daily  diminish- 
ing) (2)  we  shall  find  that  all  of  us  have  now  subsisting  near 


(2)  To  keep  population  without  increase  or  diminution,  each  child 
must  not  produce  two,  but  only  one  upon  an  average,  that  is,  every  one 
must  leave  another  to  supply  his  or  her  place  :  it  is  true  then  that  every 
two  must  leave  two ;  but  every  married  couple  must,  upon  an  average, 
produce  considerably  more  than  two ;  or  they  must  leave  two  to  supply 
their  own  places,  and  also  others  to  supply  the  great  numbor  of  those 
who  die  without  contributing  to  the  fitx>ck  of  population.  But  if  we 
suppose  the  number  of  the  sexes  equal ;  it  is  then  true  that  each  indi- 
vidual male,  and  individual  femide,  must  produce  two  upon  an  average ; 
or  we  can  say,  that  every  woman  that  is  horn  mu8t«  upon  an  average, 
VOL.  II.  32 
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two  hundred  utd  seventy  millions  of  kindred  in  the  fifteenth 
deg^e,  at  the  same  distance  from  the  several  commoB 
ancestors  as  ourselves  are ;  besides  those  that  are  one  or  two 
descents  ncarertoorforther  from  thexommon  stock}  who  may 
amount  to  as  many  more  ^.     And,  if  this  calculation  should 


beir  two  children  i  md  coiuequentlj  every  muried  woman  conudcn- 
bly  more. 

(3)  The  learned  Judge's  reuoning  ii  just  and  correct ;  andthuDie 
coIlBteral  relation!  are  quadrupled  In  each  generation  ma.;  be  thin 
demonstrated :  Ai  we  are  luppoaed,  upon  an  average,  to  have  mm 
brother  or  siiter,  the  two  children  bj  the  father'a  brother  or  niter 
trill  mate  two  cousins,  and  the  mother*!  brother  or  sitter  will  nmliice 
two  more,  in  all,  lour.  For  the  same  reaion,  my  father  and  mother 
must  each  have  bad  four  cousins,  and  their  children  ar«  my  aecnid 
cousins  i  so  I  hare  ^ght  second  cousins  by  my  father,  and  eight  by  ed; 
mother  1  together  sixteen.  And  thus  again,  I  shall  have  33  third  can- 
■ins  on  my  father's  side,  and  S3  on  my  mother's,  in  all,  64.  Hence  it 
fellows  that  each  preceding  number  in  the  aeries  must  be  multiplied 
by  twice  two  or  km.  • 

This  immense  increase  of  the  numbers  depends  upon  the  soppoti. 
tlon  that  no  one  marries  a  relation ;  but  to  avoid  sucb  a  conneiion,  il 
will  very  aoon  be  necessary  to  leave  the  kingdom.  How  these  Im 
tables  of  consanguinity  may  be  reduced  by  the  intermarTiage  of  reli- 
tiona,  wiU  appear  from  the  following  simple  case:  If  two  men  and  two 
women  were  put  upon  an  uninhatnted  ialind,  and  became  two  marriei 
couple,  if  they  had  only  two  children  each,  a  male  and  female,  who 
reipecUvely  intermarried,  and  in  hke  manner  produced  two  chddren, 
who  are  thus  continued  ad  infimitim ,  il  U  clear,  that  there  would  neitr 
be  more  than  four  perKini  in  each  generation  i  and  if  the  parent*  li»e<t 
to  see  their  great  grsndchadreti,  the  whi^  nomber  vrouM  oeter  be 
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appear  incompatible  with  the  number  of  inhabitants  on  the 
earthy  it  is  because,  by  intermarriages  among  the  several 
descendants  from  the  same  ancestor,  a  hundred  or  a  thou- 
sand  modes  of  consanguinity  may  be  consolidated  in  one 
person,  or  he  may  be  related  to  us  a  hundred  or  a  thousand 
different  ways. 

CoUaterai  Degree*.                  Number  of  Kindred. 
1 1 

3 16 

4 64 

5 « 256 

6  .....^ 1024 

7 .... . 4096 

8 16384 

10 .«.-. « 262144 

11 . 104857d 

\i  «..M. .•..■^.aM.*.M....... ....«•»«...  4A74«Hl4 

13 - 16777216 

14 «« «.  67108864-  r 

15 268435456 

16 1073741824 

17 4294967296 

18 .« 17179869184 

19 68719476736 

20 274877906944 

Tlw  adeolation  nuky  aim  be  fbnncd  by  a  amounts  therrfore  to  862144^  or  the  aquareof 

more  compendious  proeett,  vte.  by  iqiiaring  513.  And  if  we  wQl  be  at  the  trouble  to  recol* 

the  eooplett  or  half  the  number,  of  anceston,  leet  the  state  of  the  sereial  fiunilies  within 

atany  ^ren  degree;  which  will  ftimish  us  our  ovn  knqwiedget  and  obserre  how  fkr 

with  the  number  of  kindred  we  have  in  the  they  agree  with  this  aeeount;  that  is,  whe- 

sanied^ree,ateqaal  distance  with  onndTea  ther,  on  an  avenge,  erery  roan  has  not  one 

from  the  common  stoek,  betidet  thow  tt  brother  or  sister,  four  first  oousins,  sixteen 

unequal  dtstanoes.  Thus,  in  the  tenth  lineal  second  coudns,  and  so  on ;  we  shall  find  that 

degree,  the  number  of  anceston  is  1024 ;  iu  the  present  cakulatkm  is.very  lar  firom  bemg 

halffOr  the  couplet,  amount  to  512;  die  num-  ov^rchaxged. 
her  of  Undred  in  the  tenth  colhteral  degree 

more  than  sixteen ;  and  thus  the  families  might  be  perpetuated  without 
any  uicettaous  ooraiexion. 
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Th>  method  of  compulag  these  degrees  io  the  caaan 
Uw',  which  our  Uw  has  adt^ed",  is  as  fellowa.  We  beg^ 
at  the  common  ancestor)  aod  reckon  downwards ;  and  in 
whatioeTer  degree  the  two  penonst  or  the  moat  remote  of 
them,  is  distant  from  the  common  ancestor,  that  is  the  degree 

in  which  they  are  related  to  each  other.'  Thus  Ttft'iu 
[207]     and  his  brother  are  related  in  the  first  degree ;  for 

from  the  father  to  each  of  them  is  counted  only  one  i 
TVct'ut  and  his  nephew  arc  related  in  the  second  degree;  tor 
the  nephew  is  two  degrees  removed  from  the  common  ances- 
tor; vii.  his  own  grandfather,  the  father  of  Tiiiua.  Or, 
(to  give  a  more  illustrious  instance  from  our  English  annals,) 
king  Henry  the  seventh,  who  slew  Richard  the  third  ia 
the  battle  of  Boawoith,  was  related  to  that  prince  in  the 
fifth  degree.  Let  the  ftro/iomtut  therefore  in  the  table  of 
consanguinity  represent  king  Richard  the  third,  and  the 
class  marked  (e)  king  Henry  the  seventh.  Now  their  com- 
mon stock  or  ancestor  was  king  Edward  the  third,  the  aic- 
iiut  in  the  same  table  :  from  him  to  Edmund  dtike  of  York, 
the  ftroayta,  is  one  degree  ;  to  Richard  earl  of  Cambridge, 
the  avut,  two ;  to  Richard  duke  of  York,  the  flater,  threei 
to  king  Richard  the  third,  the  firo/iotitug,  four  ;  and  from 
king  Edward  the  third  to  John  of  Gant  (a)  is  one  degree; 
to  John  earl  of  Somerset  (b)  two  ;  to  John  duke  of  Somer- 
set (c)  three  ;  to  Margaret  countess  of  Richmond  (d)  bur; 
to  king  Henry  the  seventh  (e)  five.  Which  last  mentioDcd 
prince,  being  the  farthest  removed  from  the  common  stoct 
gives  the  denomination  to  the  degree  of  kindred  in  the 
canon  and  municipal  law.  Though  according  to  the  com- 
putation of  the  civilians,  (who  count  upwards,  from  either 
of  the  persons  related,  to  the  common  stock,  and  then 
downwards  again  to  the  other  ;  reckoning  a  degree  for  each 
person  both  ascending  and  descending,)  (hesc  two  princes 
were  related  in  the  ninth  degree ;  for  from  king  Richu^ 
the  third  to  Richard  duke  of  York  is  one  degree  ;  to  Rich- 
ard earl  of  Cambridge,  two ;  to  Edmond  duke  of  Yorki 
I  n«Ktd.  1. 14,  ]  lod  «.  m  Co.  Lilt,  ai 
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three  ;  to  king  Edward  the  third,  the  common  ancestor, 
four  ;  to  John  of  Gant,  five  ;  to  John  earl  of  Somerset,  six  ; 
to  John  duke  of  Somerset,  seven  ;  to  Margaret  countess  of 
Richmond,  eight ;  to  king  Henry  the  seventh,  nine  ^  (4). 

The  nature  and  degrees  of  kindred  being  thus  in 
some  measure  explained,  I  shall  next  proceed  to  lay  [208] 
down  a  series  of  rules,  or  canons  of  inheritance,  ac- 
cording to  which,  estates  are  transmitted  from  the  ancestor 
to  the  heir ;  together  with  an  explanatory  comment,  remark- 
ing their  original  and  progress,  the  reasofis  upon  which  they 
are  founded,  and  in  some  cases  their  agreement  with  the 
laws  of  other  nations. 

n  See  the  table  of  eonsan^nity  aiuiexed ;  canonists  iucluaivi* ;  tliu  former  being  distin> 

wherein  all  the  degrees  of  collateral  kindred  g;iil«hed  by  the  ntuncral  letters,  the  hitter  by 

to  thefiitposUuf  are  compated, »  fiu:  ai  the  the  coramon  cyphen. 
tenth  of  the  civilians  and  the  seventh  of  the 


(4)  The  difference  of  the  computation  by  the  civil  and  canon  laws 
may  be  expressed  shortly  thus ;  the  cirilians  take  the  sum  of  the 
degrees  in  both  lines  to  the  common  ancestor ;  the  canonists  take  only 
the  number  of  degrees  in  the  longest  line.  Hence  when  the  canon  law 
prohibits  all  marriages  between  persons  related  to  each  other  within 
the  seventh  degree,  this  would  restrain  all  marriages  within  the  14th 
degree  of  the  civil  law.  In  the  1  vol.  435,  n.  2.  it  is  observed,  that  all 
marriages  are  prohibited  between  persons  who  are  related  to  each 
other  within  the  third  deg^ree,  according  to  the  computation  of  the 
civil  law.  This  affords  a  solution  to  the  vulgar  paradox,  tliat  first 
cousins  may  marry,  and  second  cousins  cannot.  For  first  cousins  and 
all  cousins  may  marry  by  the  civil  law  ;  and  neither  first  nor  second 
cousins  can  marry  by  the  canon  law.  But  all  the  prohibitions  of  the 
canon  law  might  have  been  dispensed  with.  It  is  said,  that  the  canon 
law  computation  has  been  adopted  by  the  law  of  England ;  yet  I  do  not 
know  a  single  instance  in  which  we  have  occasion  to  refer  to  it.  But 
the  civil  law  computation  is  of  great  importance  in  ascertaining  who 
are  entitled  to  the  administration,  and  to  the  distributive  shares,  of 
intestate  personal  property.    See  post,  504.  515. 
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I.  The  first  rule  is,  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised,  in 
ir^firdtum  ;  but  shall  never  lineally  ascend. 

To  explain  the  more  clearly  both  this  and  the  subsequent 
rules,  it  must  first  be  observed,  that  by  law  no  inheritance 
can  vest,  nor  can  any  person  be  the  actual  complete  heir  of 
another,  till  the  ancestor  is^previously  dead.  JVemo  eat  hac- 
Te%  vivcntis.  Before  that  time  the  person  who  is  next  in 
the  line  of  succession  is  called  an  heir  apparent,  or  heir 
presumptive.  H^irs  apparent  are  such,  whose  right  of 
inheritance  is  indefeasible,  provided  they  outlive  the  ances- 
tor ;  as  the  eldest  son  or  his  issue,  who  must  by  the  course 
of  the  common  law  be  heir  to  the  father  whenever  he  hap- 
pens to  die.  Heirs  presumptive  are  such,  who,  if  the  ances- 
tor should  die  immediately,  would  in  the  present  circum- 
stances of  things  be  his  heirs ;  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingency  of  some  nearer  heir 
being  born :  as  a  brother,  or  nephew,  whose  presumptive 
succession  may  be  destroyed  by  the  birth  of  a  child  ;  or  a 
daughter,  whose  present  hopes  may  be  hereafter  cut  off  .by 
the  birth  of  a  son.  Nay,  even  if  the  estate  hath  descended, 
by  the  death  of  the  owner,  to  such  brother,  or  nephew,  or 
daughter ;  in  the  former  cases,  the  estate  shall  be  devested 
and  taken  away  by  the  birth  of  a  posthumous  child  ;  and,  in 
the  latter,  it  shall  also  be  totally  devested  by  the  birth  of  a 
posthumous  son''  (5). 

o  Bro.  Ht.  descent.  58. 


(5)  But  besides  the  case  of  a  posthumous  child,  if  lands  are  given 
to  a  son,  who  dies,  leaving  a  sister  his  heir  ;  if  the  parents  have,  at 
any  distance  of  time  afterwards,  another  son,  this  son  shall  devest  the 
descent  upon  the  sister,  and  take  the  estate  as  heir  to  his  brother. 
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We  must  also  remember)  that  no  person  can  be  properly 
such  an  ancestor,  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unless  he  hath  had  actual  seisin 
of  such  lands,  either  by  his  own  entry,  or  by  the  possession 
of  his  own  or  his  ancestor's  lessee  for  years,  or  by  receiving 
rent  from  a  lessee  of  the  freehold  p  :  or  unless  he  hath  had 
what  is  equivalent  to  corporal  seisin  in  hereditaments  that 
are  incorporeal ;  such  as  the  receipt  of  rent,  a  presentation 
to  the  church  in  case  of  an  advowson^,  and  the  like.  But  he 
shall  not  be  accounted  an  ancestor,  who  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seised.  And  therefore 
all  the  cases,  which  will  be  mentioned  in  the  present  chapter, 
are  upon  the  supposition  -that  the  deceased  (whose  inherit- 
ance is  now  claimed)  was  the  last  person  actually  seised 
thereof.  For  the  law  requires  this  notoriety  of  possession, 
as  evidence  that  the  ancestor  had  that  property  in  himself^ 
which  is  now  to  be  transmitted  to  his  heir.  Which  notoriety 
had  succeeded  in  the  place  of  the  ancient  feodal  investiture, 
whereby,  while  feuds  were  precarious,  the  vasal  on  the  de* 
scent  of  lands  was  formerly  admitted  in  the  lord's  court  (as 
is  still  the  practice  in  Scotland)  and  there  received  his  seisin, 
in  the  nature  of  a  renewal  of  his  ancestor's  grant,  in  the  pre- 

p  Co.  litt.  15.  q  Co.  Litt.  II. 


Co.  Litt.  11.  Doct.  Cf  Stud.  1  Dial.  c.  7.  So  the  same  estate  may  be 
frequently  devested  by  the  subsequent  birth  of  nearer  presumptive 
heirs,  before  it  fixes  upon  the  nearest  presumptive  heir.  As  if  an 
estate  is  given  to  an  only  child,  who  dies,  it  may  descend  to  an  aunt, 
who  may  be  stripped  of  it,  hy  an  after-bom  uncle,  on  whom  a  subse- 
quent sister  of  the  deceased  may  enter,  and  who  wtU  again  be  deprived 
of  the  estate  by  the  birth  of  a  brother.  * 

It  seems  to  be  determined,  that  every  one  has  a  right  to  retain  the 
rents  and  profits,  which  accrued  whilst  he  was  thus  legally  possessed 
©f  the  inheritance,    ffarg.  Co.  Litt.  11.    2  Wih,  526. 
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sence  of  the  fetxld  peers :  till  at  ]ength>  when  the  righf  of 
succesnon  became  indefeasible,  an  entry  on  any  part  of  the 
lands  within  the  county  (which  if  disputed  was  afterwards  to 
be  tried  by  those  peers)  or  other  notorious  possession,  <m 
admitted  as  equivalent  to  the  formal  grant  of  seisin,  and 
made  the  tenant  capable  of  transmitting  his  estate  by  descent. 
The  seisin  therefore  of  any  person,  thus  understood)  niakei 
him  the  root  or  stock,  from  which  all  future  inheritance  by 
right  of  blood  must  be  derived :  which  ia  very  briefly  ex- 
pressed in  this  maxim,  MUinafatit  ttiftitem  '  (6). 
[|2 103  When  therefore  a  person  dies  so  seised,  the  inhe- 
ritance first  goes  to  his  issue  :  as  if  there  be  Geoffrey, 
John,  and  Matthew,  grandiather,  father,  and  son  ;  and  Joha 
purchases  lands,  and  dies  ;  his  son  Matthew  shall  succeed 
him  as  heir,  and  not  the  grandfather  Geoffrey ;  to  'whom  the 
land  shall  never  ascend,  but  shall  rather  escheat  to  the  lord'- 
This  rale,  so  far  as  it  is  aflirmatiTe  and  relates  to  lineil 
descents,  is  almost  universally  adopted  by  all  nations  ;  and  it 
seems  (bunded  on  a  principle  of  natural  reason,  that  (when- 
ever a  right  of  property  transmissible  to  representatires  is 
admitted)  the  possessions  of  the  parents  should  go,  upon  their 
decease,  in  the  first  place  to  their  children,  as  those  to  whon 
they  have  given  being,  and  for  whom  they  are  therefore 
bound  to  provide.  But  the  negative  branch,  or  total  exclu- 
sion of  parents  and  all  lineal  ancestors  from  succeeding  It 
the  inheritance  of  their  offspring,  is  peculiar  to  our  own 
laws,  and  such  as  have  been  deduced  from  the  same  original. 
For,  by  the  Jewish  law,  on  failure  of  issue,  the  father  suc- 
ceeded to  the  son,  in  exclusion  of  brethren,  unless  one  of 
them  married  the  widow  and  ruaed  up  seed  to  his  brother'. 
And  by  the  laws  of  Rome,  in  the  first  place  the  children  or 


(6)  SeceiunplesofthiEipi^S^note^ori. 
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lineal  descendants  were  preferred ;  and,  on  ftdlurer  of  these, 
the  father  and  mother  or  lineal  ascendants  succeeded  together  * 
with  the  brethren  and  sisters  ^ ;  though  by  the  law  of  the 
twelve  tables  the  mother  was  originally,  on  account  of  her 
sex,  excluded".  Hence  this  rule  of  our  laws  has  been  cen- 
sured and  declaimed  against,  as  absurd  and  derogating  from 
the  maxims  of  equity  and  natural  justice  ^.  Yet  that  there 
18  nothing  unjust  or  absurd  in  it,  but  that  on  the  contrary  it 
is  founded  upon  very  good  legal  reason,  may  appear  from , 
considering  as  well  the  nature  of  the  rule  itself,  as  the  occa- 
sion of  introducing  it  intx>  our  laws. 

We  are  to  reflect,  in  the  first  place,  that  all  rules  [2 1 1  j 
of  succession  to  estates  are  creatures  of  the  civil 
polity^  and  juris  fiontivi  merely.  The  right  of  property^ 
which  is  gained  by  occupancy,  extends  naturally  no  fisirther 
than  the  life  of  the  present  possessor :  afler  which  the  land 
by  the  law  of  nature  would  again  become  common,  and  lia- 
ble to  be  seised  by  the  next  occupant :  but  society,  to  prevent 
the  mischiefs  that  might  ensue  from  a  doctrine  so  productivo 
of  contention,  has  established  conveyances,  wills,  and  succes- 
sions ;  whereby  the  property  originally  gained  by  possession 
is  continued  and  transmitted  from  one  man  to  anothery 
according  to  the  rules  which  each  state  has  respectively 
thought  proper  to  prescribe.  There  is  certainly  thereforQ 
no  injustice  done  to  individuals,  whatever  be  the  path  of 
descent  marked  out  by  the  municipal  law. 

Iv  we  next  consider  the  time  and  occasion  of  introducing 
this  rule  into  our  law,  we  shall  find  it  to  have  been  grounded 
upon  very  substantial  reasons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  same  time 
with,  and  in  consequence  of,  the  feodal  tenures.  For  it  was 
an  express^  rule  of  the  feodal  law*,  that  succesaionia/eudi  talis 

V  FT.  38. 15. 1.    Nov.  118. 137.  Locke  on  gor.  part  1.  sec.  00. 

a  Imt.  3. 3. 1.  13  FrtvL  50. 

w  Cnif.  dejur.JhtiL  L  2.  t.  13.  see.  l.t. 

VOL.    11.  ^3 
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e»l  naiurtf,  ^od  atcendente*  nan  tuccedttni ;  and  therefore  the 
^ame  maxim  obtains  alio  in  the  French  law  to  this  <Uf  r. 
Our  Henry  the  first  indeed,  among  other  restorations  of  tbc 
old  Saxon  laws,  restored  the  right  of  succession  in  the 
ascending  line  ■ :  but  this  soon  fell  again  into  disuse  ;  for  lo 
earJy  as  Glanvil'a  time,  who  wrote  imder  Heniy  the  secood, 
we  find  it  laid  down  as  established  law*,  that  haercdita*  niai' 
qvam  atcmdii ;  which  has  remained  an  invariable  mauro  ever 
unce.  These  circumstances  evidently  shew  this  rule  to  be  of 

feodal  original ;  and,  taken  in  that  light,  there  are  some 
[^2 1 3j   arguments  in  its  favor,  besides  those  which  are  dtam 

merely  fromthereasonofthething.  For  if  the  feud  of 
which  the  son  died  seised,  was  reallyy^utfum  anriyuum,  or  one 
descended  to  him  from  his  ancestors,  the  &ther  could  M 
possibly  succeed  to  it,  because  it  must  have  passed  him  in  the 
course  of  descent,  before  it  could  come  to  the  son  ;  unleun 
wen/tudutn  malcmum,  or  one  descended  from  Kis  mother, 
and  then  for  other  reasons  (which  will  appear  hereafter)  the 
father  could  in  no  wise  inherit  it.  And  if  it  were  fmdtm 
nvwm,  or  one  newly  acquired  by  the  son,  then  only  the  de- 
scendants from  the  body  of  the  feudatory  himself  could  suc- 
ceed, by  the  known  maxint  of  the  early  feodal  constitutions*; 
which  was  founded  as  welt  upon  the  personal  merit  of  tk 
vasal,  which  might  be  transmitted  to  his  children*  but  couU 
not  ascend  to  his  progenitors,  as  also  upon  this  considerano 
of  military  policy,  that  the  decrepit  grandsire  of  a  vigoron 
vasal  would  be  but  indifTarently  qualified  to  succeed  him  ii 
his  feodal  sendees.  NBy,evenif  this /truc/utn  novum  were  heU 
by  the  son  ut  feudum  antiquum,  or  With  all  the  quaUlio 
annexed  of  a  feud  descended  from  his  ancestors,  such  fend 
must  in  all  respects  have  descended  as  if  it  had  been  realt)' 
an  ancient  feud ;  and  therefore  could  not  go  to  *hc  father. 
because,  if  it  had  been  an  ancient  feud,  the  father  roust 
have  been  dead  before  it  could  have   come   to   the  swi. 

T  Bmok.  p.  J,  1. 1  U  J.    Mgnlnq.  Ejp.  L.  I,  LL.  Hm.  I. «.  TO. 
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Thus  whether  the  feud  was  strictly  novum^  or  strictly  anti' 
quurn^  or  whether  it  was  norvum  held  ut  antiquum^  in  none  of 
these  cases  the  father  could  possibly  succeed.  These  rea<^ 
sonS)  drawn  from  the  history  of  the  rule  itself,  seem  to  be 
more  satisfactory  than  that  quaint  one  of  Bracton  ^^  adopted 
by  sir  Edward  Coke  ^^  which  regulates  the  descent  of  lands 
according  to  the  laws  of  gravitation  (7). 


c  DeteoMUt  haqve  jut,  quasi  pooderoium        qoam  reuoendit.  1. 2.  e.  90. 
quid  cwfens  deonum  recta  Unea,  et  nun-  d  1  Imt.  11. 


{7)  However  ingenious  and  satisfactory  these  reasons  may  appear, 
there  is  little  consistency  in  the  application  of  them  ;  for  if  the  father 
does  not  succeed  to  the  estate,  because  it  must  be  presumed  that  it 
has  passed  him  in  the  course  of  descent,  the  same  reason  woidd  pre- 
vent an  elder  brother  from  taking  an  estate  by  descent  from  the 
younger.  And  if  it  does  not  pass  to  the  father,  lest  the  lord  should 
have  been  attended  by  an  aged  decrepit  feudatory,  the  same  piindple 
would  be  still  strong^er  to  exclude  the  father's  eldest  brother  from  the 
inheritance,  who  is  now  permitted  to  succeed  to  his  nephew. 

The  father  may  take  his  son's  estate  by  an  intermediate  descent ;  for 
if  the  son  has  neither  issue,  nor  brothers  or  sisters,  the  estate  will 
descend  to  an  uncle,  or  some  collateral  relation,  to  whom  the  father 
may  be  the  next  heir.  But  in  some  cases  the  father  or  mother  may 
inherit  immediately  from  a  diild.  And  this  may  happen  when  either 
the  husband  or  wife  is  heir  to  the  other.  As  if  the  husband  is  heir  to 
the  wife,  and  she  dies  seised  of  an  estate,  which  descends  to  an  only 
child,  if  that  child  dies  without  issue,  the  father  will  take  the  estate 
by  an  immediate  descent  agreeably  to  the  maxim,  que  doit  inheriter  al 
pere,  doit  inheriter  alfitz:  yet  in  this  case  he  does  not  inherit  as  father, 
but  as  a  collateral  kinsman.  See  such  a  case,  2  P.  Wm».  613.  '(he 
student  must  be  careful  to  recollect  that  the  rules  of  succession  to 
intestatie  personal  property  are  very  different  from  these  rules  of  descent 
of  real  property  and  hereditaments.  For  if  a  child  dies  intestate  with- 
out wife  or  issue,  his  father  will  take  the  whole  of  his  personal  pro- 
perty ;  and  if  there  be  no  father  living,  tlie  mother  will  have  an  equal 
share  with  the  brothers  and  sisters.     See  page  516.  pott. 
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II.  A  SECOND  general  rule  or  canon  is,  that  the  male  issue 

shall  be  admitted  before  the  female. 
[2 IS]         Thus  sons  shall  be  admitted  before  daughters; 

or,  as  our  male  lawgivers  have  somewhat  uncom- 
plaisantly  expressed  it,  tSe  worthiest  of  blood  shall  be  pre- 
ferred«.  As  if  John  Stiles  hath  two  sons,  Matthew  and 
Gilbert,  and  two  daughters,  Margaret  and  Charlotte,  and 
dies ;  first  Matthew,  and  (in  case  of  his  death  without  issue) 
then  Gilbert,  shall  be  admitted  to  the  succession  in  prefer- 
ence to  both  the  daughters. 

This  preference  of  males  to  females  is. entirely  agreeable 
to  the  law  of  succession  among  the  Jews  ^  and  also  among 
the  states  of  Greece,  or  at  least  among  the  Athenians  8 ;  but 
was  totally  unknown  to  the  laws  of  Rome^,  (such  of  them,  I 
mean,  as  are  at  present  extant,)  wherein  brethren  and  sisters 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance. 
I  shall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  constitutions  in  this  particular,  nor  exa- 
mine into  the  greater  dignity  of  blood  in  the  male  or  female 
sex  :  but  shall  only  observe,  that  our  present  preference  of 
males  to  females  seems  to  have  arisen  entirely  from  the  feodal 
law.  For  though  our  British  ancestors,  the  Welsh,  appear 
to  have  given  a  preference  to  males  S  yet  our  Danish  prede- 
cessors (who  succeeded  them)  seem  to  have  made  no  distinc- 
tion of  sexes,  but  to  have  admitted  all  the  children  at  once 
to  the  inheritance  ^.  But  the  feodal  law  of  the  Saxons  on 
the  continent  (which  was  probably  brought  over  hither,  and 
first  altered  by  the  law  of  king  Canute)  gives  an  evident 
preference  of  the  male   to  the  female  sex.     "  Pater  aut 

*'  mater^  defuncti^  Jilio  nonfiUe  haereditatem  relinqumt 

^*  Qm  de/unctua  ^on  Jilioa  aed  JiUas  reliquerit^  ad  eas  omnia 
*'  haercditaa  fiertincat  L"  It  is  possible  therefore  that  this  pre* 

e  Hal.  H.  C  L.  S35.  .  i  Stat  Wall.  13  Edw.  I. 

f  Numb,  c  27.  k  }JL  CanuL  e.  68. 

%  Petit.  LL.  Attk.  1. 0.  t  ft.  I  tit.  7.  m>c.  1  and  4. 
h  Imt.  3. 1.  6. 
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ference  might  be  a  branch  of  that  imperfect  system  of  feuds, 
which  obtained  here  before  the  conquest ;  especially  as  it 
subsists  among  the  customs  of  gavelkind)  and  as,  in 
the  charter  or  laws  of  king  Henry  the  first,  it  is  not  [214] 
(like  many  Norman  innovations)  given  up,  but  rather 
enforced™,  f  he  true  reason  of  preferring  the  males  must 
be  deduced  from  feodal  principles  :  for,  by  the  genuine  and 
original  policy  of  that  constitution,  no  female  could  ever 
succeed  to  a  proper  feuds  inasmuch  as  they  were  incapable 
of  performing  those  military  services,  for  the  sake  of  which 
that  system  was  established.  But  our  law  .does  not  extend 
lo  a  total  exclusion  of  females,  as  the  Salic  law,  and  others, 
where  feud^  were  most  strictly  retained :  it  only  postpones 
them  to  males ;  for,  though  daughters  are  excluded  by  sons, 
yet  they  succeed  before  any  collateral  relations :  our  law, 
like  that  of  the  Saxon  feudists  before  mentioned,  thus  steer- 
ing a  middle  course,  between  the  absolute  rejection  of 
females,  and  the  putting  them  on  a  footing  with  males. 

III.  A  THIRD  rule,  or  canon  of  descent,  is  this ;  that 
where  there  are  two  or  more  males,  in  equal  degpree,  the 
eldest  only  shall  inherit ;  but  the  females  all  together. 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert,  and 
two  daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew 
his  eldest  son  shall  alone  succeed  to  his  estate,  in  exclusion 
of  Gilbert  the  second  son  and  both  the  daughters.;  but,  if 
both  the  sons  die  without  issue  before  the  father,  the  daugh- 
ters Margaret  and  Charlotte  shall  both  inherit  the  estate  as 
coparceners  °. 

This  right  of  primogeniture  in  males  seems  anciently  to 
have  only  obtained  among  the  Jews,  in  whose  constitution 
the  eldest  son  had  a  double  portion  of  the  inheritance  p  ;  in 
the  same  manner  as  with  us,  by  the  laws  of  king  Henry 

m  e.  70.  o  Litt.  tec.  5.    Hale.  H.  C.  L.  238. 

n  1  Feud.  s.  p  Seidell^  de  sticc.  Ebr.  c.  5. 
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the first*,  the  eldest  son  had  the  capita]  ff  e  or  priocipal  fetid 
of  his  father's  possessions,  and  no  other  pre-eminence  ;  and 
as  the  eldest  daughter  had  afterwards  the  principal  laaouon, 
When  the  estate  descended  in  coparcenary^.  The  Greeks, 
the  Romans,  the  Britons,  the  Sajcons,  and  even  originally  the 
feudists,  divided  the  lands  equally ;  aome  among  all  the  chil- 
dren at  large,  some  among  the  males  only.  This  is  certainly 
the  inost  obvious  and  natural  way ;  and  hot  the  appearance, 
at  least  in  the  opinion  of  younger  brothers,  of  the  greatnt 
impartiality  and  justice.  But  when  the  emperors  began  tt 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found 
necessary  (in  order  to  preserve  their  dignity)  to  make  then 
impartible',  or  (as  they  styled  thetn)/<ru(Ai  individua,  and  in 
consequence  descendUiIe  to  the  eldest  son  alone.  Tui 
example  was  farther  enforced  by  the  inconveniencies  thU 
attended  the  splitting  of  estates ;  namely,  the  division  of  the 
military  services,  the  multitude  of  inlant  tenants  incapable 
of  performing  any  duty,  the  consequential  weakening  of  the 
strength  of  the  kingdom}  and  the  inducing  younger  sons  to 
take  up  with  the  business  and  idleness  of  a  cotintry  life, 
instead  of  being  serviceable  to  themselves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclesiu- 
tical  employments'.  These  reasons  occasioned  an  alnioii 
total  change  in  the  method  of  feodal  inheritances  abroad;  x 
that  the  eldest  mVe  began  universally  to  succeed  to  the 
whole  of  the  lands  in  all  military  tenures :  and  in  this  coi' 
flition  the  feodal  constitution  was  established  in  England  b; 
William  the  conqueror,  ' 

Yet  we  find,  that  socage  estates  frequently  descended  to 
all  the  sons  equally,  so  lately  as  when  Glanvil  ■  wrote,  in  the 
reign  of  Henry  the  second ;  and  it  is  mentioned  in  the  mir- 
ror" as  a  part  of  our  ancient  constitution,  that  knights'  fees 
should  descend  to  the  eldest  son,  and  socage  fees  should  bf 
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partible  among  the  male  children.  However  in  Henry  the 
third's  time  we  find  by  Bracton'  that  socage  lands,  in  imita- 
tion of  lands  in  chivalry,  had  almost  entirely  fallen 
into  the  right  of  succession  by  primogeniture,  as  the  [216] 
law  now  stands :  except  in  Kent,  where  they  glo-  « 
ried  in  the  preservation  of  their  ancient  gavelkind  tenure, 
of  which  a  principal  branch  was  the  joint  inheritance  of  all 
the  sons  i ;  and  except  in  some  particular  manors  and  town- 
ships, where  their  local  customs  continued  the  descent, 
sometimes  to  all,  sometimes  to  the  youngest  son  only,  or  in 
other  more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the 
ancient  law :  for  they  were  all  equally  incapable  of  perform- 
ing any  personal  service  ;  and  therefore  one  main  reason  of 
preferring  the  eldest  ceasing,  such  preference  would  have 
been  injurious  to  the  rest :  and  the  other  principal  purpose, 
the  prevention  of  the  too  minute  subdivision  of  estates,  was 
left  to  be  considered  and  provided  for  by  the  lords,  who  had 
the  disposal  of  these  female  heiresses  in  marriage.  However, 
the  succession  by  primogeniture,  even  among  females,  took 
place  as  to  the  inheritance  of  the  crown  *  ;  wherein  the  ne- 
cessity of  a  sole  and  determinate  succession  is  as  great  in 
the  one  sex  as  the  other.  And  the  right  of  sole  succession, 
though  not  of  primogeniture^  was  also  established  with 
respect  to  female  dignities  and  titles  of  honor.  .For  if  a 
man  holds  an  earldom  to  him  and  the  heirs  of  his  body,  and 
dies,  leaving  only  daughters ;  the  eldest  shall  not  of  course 
be  countess,  but  the  dignity  is  in  suspense  or  abeyance  till 
the  king  shall  declare  his  pleasure  ;  for  he,  being  the  fountain 
of  honor,  may  confer  it  on  which  of  them  he  pleases »  (8). 

X  I.  2.  c.  30, 31.  «  Co.  Utt.  IM. 

y  Soiiiiier.OaTdk.7.  «  Ibid. 


(8)  The  king  in  the  case  of  coparceners  of  a  title  of  honor^  may 
direct  which  one  of  them  and  her  issue  shall  bear  it ;  and  if  the  issue 
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In  which  disposition  is  preserved  a  strong  trace  of  the  an- 
cient law  of  feuds,  before  their  descent  by  primogeniture 
even  among  the  males  was  established ;  namely,  that  the 
lord  might  bestow  them  on  which  of  the  sons  he  thought 

proper "  progreaaum  eat,  ut  ad  filioa  deveniret^  in  quern 

"  atiUcet  dominua  hoc  vellet  bcneficium  coi\firmare^** 

IV.  A  FOURTH  rule,  or  canon  of  descents,  is  this ;  that 

the  lineal  descendants,  in  injinitumy  of  any  person 

[2 1 7]     deceased  shall  represent  their  ancestor ;   that  is, 

shall  stand  in  the  same  place  as  the  person  him* 

self  would  have  done,  had  he  been  Uving. 

Thus  the  child,  grandchild,  or  great-grandchild  (either 
male  or  female)  of  the  eldest  son  succeeds  before  the  younger 
son,  and  so  in  injinitum  ^.  And  these  representatives  shall 
take  neither  more  nor  less,  but  just  so  much  as  their  prin- 
cipals would  have  done.  As  if  there  be  two  sisters,  Mar- 
garet and  Charlotte  ;  and  Margaret  dies,  leaving  six  daugh- 

b  1  Feud.  1.  e  Hale.  H.  C.  L.  230, 337. 


of  that  one  become  extinct,  it  will  again  be  in  abeyance,  if  there  are 
descendants  of  more  than  one  sister  remaining.  But  upon  the  failure 
of  the  issue  of  all,  except  one,  the  descendant  of  that  one  being  the 
sole  heir,  will  have  a  right  to  claim,  and  to  assume  the  dignity. 

There  are  instances  of  a  title,  on  account  of  a  descent  to  females, 
being  dormant,  or  in  abeyance,  for  many  centuries.  I£arg.  Co,  Litt. 
165. 

Lord  Coke  says,  there  is  a  difference  in  an  office  of  lv>nor,  which 
shall  be  executed  by  the  husband  or  deputy  of  the  eldest.  16.  Yet 
when  the  office  of  great  chamberlain  had  descended  to  two  sisters 
coheiresses  of  the  duke  of  Anc aster,  one  of  whom  was  married  to 
Peter  Burrel,  esq.  the  judges  gave  it  as  their  opinion  in  the  house  of 
lords,  « that  the  office  belongs  to  both  sisters  ;  that  the  husband  of  the 
^'  eldest  is  not  of  right  entitled  to  execute  it ;  and  tliat  both  sisters 
"  may  (Execute  it  by  deputy,  to  be  approved  of  by  them  ;  such  deputy 
**  not  being  of  a  degree  'inferior  to  a  knight,  and  to  be  approved  of  ^j' 
«  the  king."    lb,  et  Journ.  Dom.  Proc.  May  25, 1781. 
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ters ;  and  then  John  Stiles  the  father  of  the  two  sisters  dies, 
without  other  issue :  these  six  daughters  shall  take  among 
them  exactly  the  same  as  their  mother  Margaret  would  have 
done,  had  she  been  living ;  that  is,  a  moiety  of  the  lands  of 
John  Stiles  in  coparcenary :  so  that,  upon  partition  made,  if 
the  land  be  divided  into  twelve  parts,  thereof  Charlotte  the 
surviving  sister  shall  have  six,  and  her  six  nieces,  the  daugh- 
ters of  Margaret,  one  apiece. 

This  taking  by  representation  is  called  succession/n  8tirpe9y 
according  to  the  roots ;  since  all  the  branches  inherit  the  same 
share  that  their  root,  whom  they  represent,  would  have  done. 
And  in  this  manner  also  was  the  Jewish  succession  directed  <^; 
but  the  Roman  somewhat  diifered  from  it.  In  tlie  descend- 
ing line  the  right  of  representation  continued  in  infinitum j  and 
the  inheritance  still  descended  in  stirfies :  as  if  one  of  three 
daughters  died,  leaving  ten  children,  and  then  the  father  died ; 
the  two  surviving  daughters  had  each  one  third  of  liis  effects, 
and  the  ten  grandchildren  had  the  remaining  third  divided 
between  them.  And  so  among  collaterals,  if  any  person  of 
equal  degree  with  the  persons  represented  were  still  subsist- 
ing, (as  if  the  deceased  left  one  brother,  and  two  nephews  the 
son^  of  another  brother,)  tlie  succession  was  still  guided  by 
the  roota:  but,  if  both  of  the  brethren  were  dead  leaving 
issue^  then  (I  apprehend)  their  i^epresentatives  in  equal  de- 
gree became  themselves  principals,  and  shared  the  inherit-* 
ance  fier  capita,  that  is,  share  and  share  alike  ;  they 
being  themselves  now  the  next  in  degree  to  the  an-  [2 1  Bj 
cestor,  in  their  own  right,  and  not  by  right  of  repre^ 
sentation®.  So,  if  the  next  heir»  of  Titiua  he  six  nieces, 
three  by  one  sister,  two  by  another,  and  one  by  a  third ;  his 
inheritance  by  the  Roman  law  was  divided  into  six  parts,  and 
one  given  to  each  of  the  nieces  :  whereas  the  law  of  England 
in  this  case  would  still  divide  it  only  into  three  parts,  and  dis- 
tribute it  fter  siii'/ieaj  thus ;  one  third  to  tlie  three  children 
who  represent  one  sister,  another  third  to  the  two  who'reprc«» 

d  Selden.de  race.  lEbr,  e.  1.  e  N«nr.  110.  e.  3.    Init.  3.  U  0« 
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sent  the  second,  and  the  remaining  third  to  the  one  child  who 
is  the  sole  representative  of  her  mother. 

This  mode  of  representation  is  a  necessary  conacqoeDce 
of  the  double  preference  given  by  our  law,  first  to  the  male 
issue,  and  next  to  the  firstborn  among  the  males,  to  bodi 
which  the  Roman  law  is  a  stranger.  For  if  all  the  chiMreo 
of  three  sisters  were  in  Elngland  to  claim  fier  cafnta^  in  their 
own  right  as  next  of  kin  to  the  ancestor,  without  any  rrspect 
to  the  stocks  from  whence  they  sprung,  and  those  cbiktren 
were  partly  male  and  partly  female;  then  the  eldest  msk 
among  them  would  exclude  not  only  his  own  brethren  and 
sisters,  but  all  the  issue  of  the  other  two  daughters ;  or  else 
the  law  in  this  instance  must  be  inconsistent  with  itself,  vsi 
depart  from  the  preference  which  it  constantly  gires  to  tk 
males,  and  the  firstborn,  among  persons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots, 
or  9tirfie»y  the  rule  of  descent  is  kept  uniform  and  steady :  ibe 
issue  of  the  eldest  son  excludes  all  other  pretenders,  as  the 
son  himself  (if  living)  would  have  done ;  but  the  issue  of  tvo 
daughters  divide  the  inheritance  between  them,  provided  their 
mothers  (if  living)  would  have  done  the  same :  and  among 
these  several  issues,  or  representatives  of  the  respective  rootSr 
the  same  preference  to  males  and  the  same  right  of  prime* 
geniture  obtsdn,  as  would  have  obtained  at  the  first  among  tk 
roots  themselves,  the  sons  or  daughters  of  the  deceased.  M 
if  a  man  hatli  two  sons,  A  and  B,  and  A  dies  leavii^ 
[2 1 9]  two  sons,  and  then  the  grandfather  dies ;  now  the 
eldest  son  of  A  shall  succeed  to  the  whole  of  bb 
grandfather's  estate :  and  if  A  had  left  only  two  daughters^ 
they  should  have  succeeded  also  to  equal  moieties  of  tbe 
whole  in  exclusion  of  B  and  his  issue.  But  if  a  man  hath 
only  three  daughters,  C,  D,  and  £ ;  and  C  dies  leaving  two 
sons,  D  leaving  two  daughters,  and  £  leaving  a  daughter  and 
a  son  who  is  younger  than  his  sister :  here  when  the  grand- 
father dies,  the  eldest  son  of  C  shall  succeed  to  one  third,  in 
exclusion  of  the  younger;  the  two  daughters  of  D  to  another 
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third  in  partnenhip ;  and  the  son  of  £  to  the  remaining  thirdy 
in  exclusion  of  his  elder  sister.  And  the  same  right  of  repre- 
sentatioiiy  guided  and  restrained  by  the  same  roles  of  descent^ 
prevails  downwards  in  i^/iniium. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
established  in  the  time  of  Henry  the  second,  when  Glanvil 
Wrote  :  and  therefore^  in  the  title,  to  the  crown  especially,  we 
find  frequent  contests  between  the  younger  (but  surviving) 
brother  and  his  nephew  (being  the  son  and  representative  of 
the  eider  deceased)  in  regard  to  the  inheritance  of  their  com- 
mon ancestor:  for  the  uncle  is  certainly  nearer  of  kin  to  the 
common  stock,  by  one  degree,  than  the  nephew ;  though  the 
nephew,  by  representing  his  father,  has  in  him  the  right  of 
primogeniture.  The  uncle  also  was  usually  better  able  to 
perform  the  services  of  the  fief ;  and  besides  had  frequently 
superior  interest  and  strength,  to  back  his  pretensions  and 
crush  the  right  of  his  nephew.  And  even  to  this  day,  in  the 
Lower  Saxony,  proximity  of  blood  takes  place  of  representa- 
tive primogeniture ;  that  is,  the  younger  surviving  brother  is 
admitted  to  the  inheritance  before  the  son  of  an  elder  de- 
ceased; which  occasioned  the  disputes  between  the  two 
houses  of  Mecklenburg,  Schwerin  and  Strelitz,  in  1692^ 
Yet  Glanvil,  with  us,  even  in  the  twelfth  century,  seems  s 
to  declare  for  the  right  of  the  nephew  by  representation ; 
provided  the  eldest  son  had  not  received  a  provision  in  lands 
from  his  fieither,  (or  as  the  civil  law  would  call  it)  had  not 
been  foris-famifiated,  in  his  lifetime.  King  John, 
however,  who  kept  his  nephew  Arthur  ffom  the  [220]] 
throne,  by  diluting  this  right  of  representation,  did 
ail  in  his  power  to  abolish  it  throughout  the  realm '^ :  but  in 
the  time  of  his  son,  king  Henry  the  third,  we  find  the  rule 
indisputably  settled  in  the  manner  we  have  here  laid  it  down  ^ 
and  so  it  has  continued  ever  since.  And  thus  much  for  lineal 
descents. 

l'Mod.Un.Hist.xliL334.  h  Hale.  H.  C.  L.  917. 239. 
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issue  ;  whoever  succeeds  to  this  inheii 
blood  of  Geoffrey  the  first  purchasor 
The  first  purchasor^  fierquUitor^  is  he  ^ 
estate  to  his  fjeiinilyy  whether  the  same 
by  sale  or  by  gift)  or  by  any  other  metl 
of  descent. 

This  is  a  rule  almost  peculiar  to  out 
of  a  similar  original.  For  it  was  entii 
the  Jews,  Greeks,  and  Romans :  none  < 
any  farther  than  the  person  himself  wl 


k  Co.  litU  13. 


(9)  To  be  of  the  blood  of  Geoffrey,  is  ei 
descended  from  him,  or  to  be  descended  from 
mon  ancestors.  Two  persons  are  contanguinei, 
18,  whole  blood]  of  each  other,  who  are  descei 
ancestors. 

The  heir  and  ancestor  must  not  only  have 
with  the  origfinal  purchasor  of  the  estate,  but 
ancestors  with  each  other;  and  therefore  if  t 
and  dies  without  issue,  and  it  descends  to  any 
father,  if  the  line  of  the  father  should  aflerw 
cannot  pass  to  the  line  of  the  mother,  ffaie^t 
12.  And  for  the  same  reason  if  it  should  de 
female,  it  can  nerer  afterwards,  upon  failure  of 
to  the  line  of  any  other  female,  for  according 
sixth,  the  heir  of  the  person  last  seised  must  b 


At- 
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Estate ;  but  aBsigned  him  an  heir,  without  conaideiing  bj 
what  title  he  gained  it,  or  from  what  ancestor  he  derived  it. 
But  the  law  of  Normandy  ^  agrees  with  our  law  in  this  respect : 
nor  indeed  is  that  agreement  to  be  wondered  at,  since  the  law 
of  descents  in  both  is  of  feo^ai  original ;  and  this  rule  or  canon 
cannot  otherwise  be  accounted  for  than  by  recurring  to  feodal 
principles. 

When  feuds  first  began  to  be  hereditary,  it  was  made  a 
necessary  qualification  of  the  heir,  who  would  succeed  to  a  feudf  | 
that  he  should  be  of  the  blood  of,  that  is,  lineally  de- 
scended from,  the. first  feudatory  or  purchasor.  In  [221] 
consequence  whereof,  if  a  vasal  died  seised  of  a  feud  of 
his  own  acquiring,  ovfeudum  novum^  it  could  not  descend  to  any 
but  his  own  offspring ;  no,  not  even  to  his  brother,  because  he 
was  not  descended,  nor  derived  his  blood,  from  the  first  acquirer. 
But  if  it  was  Jj^um  antiquumy  that  is,  one  descended  to  the 
vasal  from  his  ancestors,  then  his  brother,  or  sucif  other  colla- 
teral relation  as  was  descended  and  derived  his  blood  from  the 
first  feudatory,  might  succeed  to  such  inheritan£e.  To  this 
purpose  speaks  the  following  rule ;  ^^frater  fratriy  sine  legitimo 
"  hatrede  defuncto^  in  beneficio  guod  eorum  fiatriafuit  succedat : 
*^9in  autem  untia  e  fratribua  a  domino  fendum  accefierity  eo 
"  defuncto  sine  legitimo  haerede^  frater  ejus  in  feudum  non  suc^ 
"  cedit  n>."  The  true  feodal  reason  for  which  rule  was  this ; 
that  what  was  given  to  a  man,  for  his  personal  service  and  per- 
sonal merit,  ought  not  to  descend  to  any  but  the  heirs  of  his 
person.  And  therefore,  as  in  estates-tail,  (which  a  proper  feud 
very  much  resembled,)  so  in  the  feodal  donation,  "  nomen  haere- 
^  disj  in  firima  investitura  exfiressum^  tantum  ad  descendentes 
**  ex  corfiore  firimi  vasalli  extenditur ;  et  non  ad  collaterales^  nisi 
"  ex  corfiore  firind  vasalli  srve  stipitis  descendant  ^  :**  the  will  of 
the  donor,  or  original  lord,  (when  feuds  were  turned  from  life 
estates  into  inheritances,)  not  being  to  make  them  absolutely 

1  Or.  Constoin.  c.  25.  «  C9|^.  lu  1. 1. 0.  «M.  36. 
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hereditarfi  Uke  tke  Roman  allodium^  but  hcreditaiy  only  Mui 
rnodo}  mot  hereditary  to  the  collateral  relations^  or  lineal  ancet- 
ton,  or  huibandt  or  wife  of  the  feudatory^  but  to  the  issue 
deicended  from  his  body  only. 

HowBVEEi  in  |>roces8  of  time,  when  the  feodal  rigor  wis 
in  part  abatedy  a  method  was  invented  to  let  in  the  coliatenl 
relations  of  the  grantee  to  the  inheritance^  by  g^ranting  him  a 
feudum  wnmm  to  hold  lUfnuium  antiquum;  that  is,  with  all  the 
qualities  annexed  of  a  feud  derived  from  his  ancestors ;  and 
then  the  collateral  relations  were  admitted  to  succeed  even  m 
infinitum^  because  they  might  have  been  of  the  bkwd 
[322]  of,  that  is,  descended  from,  the  Erst  imaginary  pu^ 
chasor.  For  since  it  is  not  ascertained  in  such  geJK- 
ral  grants,  whether  this  feud  shall  be  held  ut  feudtmi  patemm 
or  feudum  avitum^  but  ut  feudum  antiquum  merely  ;  as  a  feud 
of  indefinite  andquity ;  that  is,  since  it  is  not  ascei*tained  from 
which  of  the  ancestors  of  the  grantee  this  feud  shall  be  sup- 
posed to  have  descended ;  the  law  will  not  ascertain  it,  but  wifl 
suppose  any  of  his  ancestors,  ^ro  re  nata,  to  have  been  the  first 
^purchaser :  and  therefore  it  admits  any  of  his  collateral  kindrtd 
(who  have  the  other  necessary  requisites)  to  the  inheritance, 
because  every  collateral  kinsman  must  be  descended  from  soibc 
one  of  hb  lineal  ancestors* 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this 
kingdom ;  for  there  is  now  in  the  law  of  England  no  such  thing 
as  a  grant  of  a  feudum  ncrvum^  to  be  held  ut  novum  f  unless  in 
the  case  of  a  fee-tail,  and  there  we  see  that  tliis  rule  is  strictly 
observed,  and  none  but  the  lineal  descendants  of  the  first  dooee 
(or  purchasor)  are  admitted ;  but  every  grant  of  lands  in  fe^ 
simple  is  with  us  a  feudum  noxmm  to  be  held  ut  trntiguum^  as  i 
feud  whose  andquity  is  indefinite :  and  therefore  the  coliatenl 
kindred  of  the  grantee,  or  descendants  from  any  of  his  lineil 
ancestors,  by  whom  the  lands  might  have  possibly  been  pu^ 
chased,  are  capable  of  being  called  to  the  inheritance. 


CHAP.  14.  OP  THINGS.  39 

Yet,  when  an  estate  hath  really  descended  in  a  course  of 
inheritance  to  the  person  last  seised^  the  strict  rule  of  the 
feodal  law  is  sdll  observed ;  and  none  are  admitted,  but  the 
heirs  of  those  through  whom  the  inheritance  hath  passed : 
ior  all  others  have  demonstrablf  none  of  the  blood  of  the  first 
purchasor  in  them>  and  therefore  shall  never  succeed.  As» 
if  lands  come  to  John. Stiles  hj  descent  from  his  mother 
Lucy  Bakery  no  relation  of  his  &ther  (as  such)  shall  ever  be 
his  heir  of  these  lands ;  and,  vice  veraa^  if  they  descended 
from  his  father  Geoffrey  Stiles,  no  relation  of  his  mother  (as 
such)  shall  ever  be  admitted  thereto ;  for  his  &ther's  kindred 
have  none  of  his  mother's  blood,  nor  have  his  mother's  rela- 
tions any  share  of  his  father's  blood.  And  so,  if  the  estate 
descended  from  his  father's  father,  George  Stiles ; 
the  relations  of  his  father's  mother,  Cecilia  Kempe,  [223] 
shall  for  the  same  reason  never  be  admitted,  but  only 
those  of  his  father's  father  (10).  This  is  also  the  rule  of  the 
French  law  <»,  which  b  derived  from  the  same  feodal  foun- 
tain. 

H^RE  we  may  observe,  that  so  far  as  the  feud  is  really 
antiquum^  the  law  traces  it  back,  and  will  not  suffer  any  to 
inherit  but  the  blood  of  those  ancestors,  from  whom  the  feud 
was  conveyed  to  die  late  proprietor.  But  when,  through 
length  of  time j  it  can  trace  it  no  farther ;  as  if  it  be  not  known 
whether  his  grand&ther,  George  Stiles,  inherited  it  from 

o  Domat.  put.  %  pr. 


(10)  Hence  the  expression  heir  at  law,  must  always  be  used  with  s 
reference  to  a  specific  estate ;  for  if  an  only  child  has  taken  by  descent 
an  estate  from  his  father,  and  another  from  his  mother,  upon  his  deatli 
without  issue,  these  estates  will  descend  to  two  different  persons :  so  also 
if  his  two  grandfathers  and  two  grandmothers  had  each  an  estate,  which 
descended  to  hii  father  or  mother,  whom  I  suppose  also  to  be  only 
children,  then^  as  before,  these  four  estates  will  descend  to^  four  dif- 
fident heirs. 
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hia  father  W&her  Stiles,  or  his  mother  Christian  Smith;  or 
if  it  appear  that  his  grand&ther  was  the  first  graniee,  and  w 
took  it  (by  the  general  law)  as  a  feud  of  indcfioite  antlquiiT; 
in  either  of  these  cases  the  law  admits  the  descendanu  of 
any  ancestor  of  George  Stiles,  either  paternal  or  matennli 
to  bein  their  due  order  the  heirs  to  John  Stiles  of  this  estate: 
because  in  the  first  case  it  is  really  uncertaioi  and  in  the 
•econd  case  it  is  supposed  to  be  uncertain,  whether  the 
grand&ther  derived  his  title  from  the  part  of  his  father  or 
his  mother. 

This  then  is  the  great  and  general  principle,  upon  whidi 
the  law  of  collateral  inheritances  depends ;  that,  upon  EutoR 
of  issue  in  the  last  proprietor,  the  estate  shall  descend  to  ths 
blood  of  the  first  purchasor;  or,  that  it  shall  result  bsct  a 
the  heirs  of  the  body  of  that  ancestor,  from  whom  it  other 
really  has,  or  is  supposed  by  fiction  of  [aw  to  have  origiaailr 
descended:  according  to  the  rule  laid  down  in 'the  fcv 
booksF,  Fitzherberti,  Brook',  and  Hale',  "  titat  he  wbo 
would  have  been  heir  to  the  father  of  the  deceased"  (and,  i 
course,  to  the  mother,  or  any  other  real  or  supposed  pur- 
chasing ancestor)  "  shall  also  be  heir  to  the  son  ;"  a  masimi 
that  wlU'hoId  universally,  except  in  the  case  of  a  brother  or 
^ter  of  the  half-blood,  which  exception  (as  we  shall  sk 
hereafter)  depends  upon  very  special  grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of  eii- 

dence,  calculated  to  investigate  who  the  purchasing 

fS24]      ancestor  was;   which  in  feudit  vere  antiquit  has  in 

process  of  time  been  forgotten,  and  is  supposed  so  to 

be  in  feuds  that  are  held  ut  antigufa. 

VI.  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  person  last  seised  must  be  lus  next  collateral  kins- 
man, of  the  whole  blood. 
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First,  he  must  be  his  n^xt  collateral  kinsmanr  either 
■personally  or  jure  tepreaentationia  (11);  which  proximity  is 
reckoned  according  to  the  canonical  degrees  of  consan- 
guinity  before  mentioned.  Therefore,  the  brother  being  in 
the  first  degree,  he  and  his  descendants  shall  exclude  the 
uncle  and  his  issue,  who  is  only  in  the  second.  And  herein 
consists  the  true  reason  of  the  different  methods  of  comput- 
ing the  degrees  of  consanguinity,  in  the  civil  law  on  the 
one  hand,  and  in  the  canon  and  common  laws  on  the  other. 
The  civil  law  regards  consanguinity  principally  with  respfect 
to  successions,  and  therein  very  naturally  considers  only 
the  person  deceased,  to  whom  the  relation  is  claimed  :  it 
therefore  counts  the  degrees  of  kindred  according  to  the 
number  of  persons  through  whom  the  claim  must  be  de* 
rived  from  hini  ^  ajtid  makes  not  only  his  great  nephew  but 
sdso  his  first-cousin  to  be  both  related  to  him  in  the  fourth 
degree ;  because  there  are  three  persons  between  him  and 
each  of  them.  The  canon  law  regards  consanguinity  prin- 
cipally with  a  view  to  prevent  incestuous  marriages,  be- 
tween those  who  have  a  large  portion  of  the  same  blood 
running  in  their  respective  veins;  and  therefore  looks  up 
to  the  author  of  that  blood,  or  the  common  ancestor,  reck-* 
oning  the  degrees  from  him:  so  that  the  great  nephew  is 
related  in  the  third  canonical  degree  to  the  person  propiosed, 
and  the.  first-cousin  in  the  second ;  the  former  being  distant 
three  degrees  from  the  common  ancestor,  (the  father  of  the 
firofiosUua^J  and  therefore  deriving  only  one  fourth  of  his 
blood  from  the  same  fountain  ;  the  latter,  and  also  the  /trO" 
fioaitua  himself,  being  each  of  them  distant  only  t^o  degrees 
from  the  common  ancestor,  (the  grandfather  of  each^)  and 
therefore  having  one  half  of  each  of  their  bloods  the  same. 

(11)  This  is  only  true  in  the  paternal  line  :  for  when  the  paternal 
and  maternal  lines  are  both  admitted  to  the  inheritance,  the  roost 
remote  collateral  kinsman  ex  parte  paterna,  will  inherit  before  the 
nearest  ex  parte  maternti.    See  p.  236.  j&oef. 
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The  common  law  regards  consanguinity  principally  with 
respect  to  <lescents ;  and)  having  therein  the  same  object 

in  view  as  the  civil,  it  ^lay  seem  as  if  it  ought  to 
[225 j     proceed  according  to  the  civil  computation.    But  as 

it  £dso  respects  the  purchasing  ancestor,  from  whom 
the  estate  was  derived,  it  therein  resembles  the  canon  law, 
and  therefore  coimts  its  degrees  in  the  same  manner.  Tn- 
deed  the  designation  of  person,  in  seeking  for  the  next  of 
kin,  will  come  to  exactly  the  same  end  (though  the  degrees 
will  be  differently  numbered)  whichever  method  of  compu- 
tation we  suppose  the  law  of  England  to  use  ;  since  the  right 
of  representation,  of  the  parent  by  the  issue,  is  allowed  to 
prevail  in  injinitum  (12).  This  allowance  was  absolutely 
necessary,  else  there  would  have  frequently  been  many 
claimants  in  exactly  the  same  degree  of  kindred,  as  (for 
instance)  uncles  and  nephews  of  the  deceased ;  which  mul- 
tiplicity,  though  no  material  inconvenience  in  the  Roman 
law  of  partible  inheritances,  yet  would  have  been  productive 
of  endless  confusion  where  the  right  of  sole  succession,  as 
with  us,  is  established.  The  issue  or  descendants  .therefore 
of  John  Stiles's  brother  are  all  of  them  in  the  first  degree 
of  kindred  \^th  respect  to  inheritances,  those  of  his  uncle^ 

(12)  The  Editor  conceives  that  tlie  tme  and  only  way  of  ascertain- 
ing an  heir  at  law  in  any  line  or  branchy  la  by  tlic  representation  of 
brothers  or  sisters  in  each  generation,  and  that  the  introduction  of  the 
computation  of  kindred,  either  by  Uie  canon  or  civil  law,  into  a  treatise 
upon  descents,  may  perplex  and  can  never  assist ;  for  if  we  refer  this 
sixth  rule  eitlier  to  the  civil  or  canon  law,  it  will  in  many  instances  be 
erroneous.  It  is  certain  that  a  great-grandson  of  the  father's  brother 
will  inherit  before  a  son  of  the  grandfathers's  brother ;  yet  the  latter  is 
the  next  collateral  iintman  according  to  both  the  canon  and  civil  law  " 
computation  ;  for  the  former  is  in  tlie  fourth  degree  by  tlie  canon,  and 
the  sixth  by  tlie  civil  law ;  the  la.tter  is  in  the  tliird  by  the  canon,  and 
the  fiilh  by  the  civil ;  but  in  the  descent  of  real  property  the  former 
must  be  preferred. 
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in  the  second,  and  those  of  his  great  unde  in  the  third  ;  as 
their  respective  ancestors,  if  living,  would  have  been ;  and 
are  severally  called  to  the  succession  in  right  of  suchtheii* 
representative  proximity. 

The  right  of  representation  being  thus  established,  the 
former  part  of  the  present  rule  amounts  to  this ;  that,  on 
feilure  of  issue  of  the  person  last  seised,  the  inheritance 
shall  descend  to  the  other  si^sisting  issue  of  his  next  imme* 
diate  ancestor.  Thus,  if  John  Stiles  dies  without  issue, 
his  estate  shall  descend  to  Francis  his  brother,  or  his  repre- 
sentatives; he  being  lineally  descended  from  Geoffrey 
Stiles,  John's  next  immediate  ancestor,  or  Either.  On  fcdiurc 
of  brethren,  or  sisters,  and  their  issue,  it  shall  descend  to 
the  uncle  of  John  Stiles,  the  lineal  descendant  of  his  grand- 
&ther  George,  and  so  on  in  infinitum.  Very  similar  to  which 
was  the  law  of  inheritance  among  the  ancient  Germans,  our 
progenitors :  "  fiaerede^  succesaoresgucy  9ui  cuigue  liberie  et 
<*  nullum  teatamentum  :  at  liberi  non  aunty  firoximui  gradua  in 
^  fioaaeaaioney/ratrea^ /tatruij  avunculi^.** 

Now  here  it  must  be  observed,  that  the  lineal  [226] 
ancestors,  though  (according  to  the  first  rule)  inca- 
pable themselves  of  succeeding  to  the  estate,  because  it  is 
supposed  to  have  already  passed  them,  are  yet  the  common 
stocks  from  which  the  next  successor  must  spring.  And 
therefore  in  the  Jewish  law,  which  in  this  respect  entirely 
corresponds  with  ours",  the  father  or  other  lineal  ancestor 
is  himself  said  to  be  the  heir,  though  long  since  dead,  as 
being  represented  by  the  persons  of  his  issue;  who  arc  held 
to  succeed  not  in  their  own  rights,  as  brethren,  uncles,  b'c. 
but  in  right  of  representation,  as  the  offspring  of  the  father, 
p^ndfather,  ^c.  of  the  deceased  ^.  But,  though  the  common 
ancestor  be  thus  the  root  of  the  inheritance,  yet  with  us  it  is 
not  necessary  to  name  him  in  making  out  the  pedigree  or 
descent.     For  the  descent  between  two  brothers  is  held  to 

t  Tachus  if-  mor.  Oonn.  21.  u  Kunib.  e.  27,  m  Svlden.  dc  suce.  ^r.  c.  11. 
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be  an  immediate  descex^;  and  therefore  title  may  bemMk 
by  one  brother  or  his  representatives  io  or  rArot^lk  another, 
without  mentioning  their  common  father^.  If  Geoffref 
Stiles  hath  two  sons,  John  and  Francis,  Francis  may  ckin 
as  heir  to  John,  without  naming  their  Either  Geofirt^i 
and  so  the  son  of  Francis  may  claim  as  couaiu  and  heir  to 
Matthew  the  son  of  John,  without  naming  tbe  gp*andfiitheri 
'VIZ.  as  son  of  Francis,  who  was  the  brother  of  Johnt  wiio 
was  the' father  of  Matthew.  But  though  the  common  ances- 
tors are  not  named  in  deducing  the  pedigree^  yet  tbe  liw 
still  respects  them  as  the  fountains  of  inheritable  blood:  wd 
therefore,  in  order  to  ascertain  the  collateral  heir  of  John  SdkSr 
it  is  first  necessary  to  recur  to  his  ancestors  in  the  iirst  d^fret  ; 
•and  if  they  have  left  any  other  issue  besides  John,  thatisfoe 
will  be  his  heir.  On  default  of  such,  we  must  ascend  one  itep  i 
higher,  to  the  ancestors  in  the  second  deg^e,  and  then  to  thoR 
in  the  third,  and  fourth,  and  so  upwards  in  ififiintuTn  i  till  sone 
couple  of  ancestors  be  found,  who  hare  other  issue  desccndioi  1 
from  them  besides  the  deceased,  in  a  parallel  or  collateral  Uk  I 
From  these  ancestors  the  heir  of  John  Stiles  must  derive  te  I 

descent ;  and  in  such  derivation  ^he  same  rules  w^  1 
[227]     be  observed,  with  regard  to  the  sex,  primogenitm 

and  representation,  that  have  before  beep  hdddovE 
with  regard  to  lineal  descents  from  the  person*  of  the  lastpio- 
prietor. 

But,  secondly,  tlie  heir  need  not  be  the  nearest  kinsns 
absolutely,  but  only  auk  modo  ;  that  is,  he  must  be  the  neartst 
kinsman  of  the  vfhole  blood ;  for  if  there  be  a  much  ncam 
kinsman  of  the  hal/AAoodf  a  distant  kinsman  of  the  whok 
blood  shall  be  admitted,  and  the  other  entirely  excluded :  m^ 
the  jBstate  shall  escheat  to  the  lord,  sooner  than  the  half-blood 
shall  inherit. 

A  KINSMAN  of  the  whole  blood  is  he  that  is   derived  not 
oply  from  the  same  ancestor,  but  from  the  same  couj^e  of 

X  1  Sid.  196.   1  Vcatr.  4«:   1  Lev.  «0.   l^  Mod.  6l». 
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imcestors.  For,  as  every  nuoi's  own  blood  U  compounded 
a£  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
of  the  whole  or  entire  blood  with  another,  who  hath  {so  &r 
as  the  distance  of  degrees  will  permit)  all  the  same  ingre* 
dients  in  the  composition  of  his  blood  that  the  other  had. 
Thus,  the  blood  of  John  Stiles  being  composed  of  those  of^ 
GeoflVey  Stiles  his  father, ^and  Lucy  Baker  his  mother,  there-* 
fore  his  l^rother  Francis,  being  descended  from  both  the 
same  parents,  hath  entirely  the  same  blood  with  John  Stiles; 
or  he  is  his  brother  of  the  whole  blood.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  second 
husA^and,  Lewis  Gay,  and  hath  issue  by  him  ;  the  blood  of 
this  issue,  being  compounded  of  the  blood  of  Lucy  Baker 
(it  is  tr^ie)  on  the  oi\e  part,  but  that  of  Lewis  Gay  (in- 
stead of  Geoffrey  Stiles)  on  the  other  part,  it  hath  there- 
fore only  half  the  same  ingredients  with  that  of  John  Stiles; 
so  that  he  is  only  his  brother  of  the  half-blood,  and  for  that 
reason  they  shall  never  inherit  to  each  other.  So  also,  if 
the  father  has  two  sons,  A  and  B,  by  different  venters  or 
wives;  now  these  two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  shall  never  inherit  to  each  other, 
but  the  estate  shall  rather  escheat  to  the  Lord.  Nay,  even 
if  the  father  dies,  and  his  lands  descend  to  his  eldest  son 
A)  who  enters  thereon,  and  dies  seised  without  issue ;  still 
B  shall  not  be  heir  to  this  estate,  because  he  is  only  of  the 
half-blood  to  A,  the  person  last  seised :  but  it  shall  descend 
to  a  sister  (if  any)  of  the  whole  blood  to  A:  for  in  siich 
<:ases  the  maxim  is,  that  the  seisin  or  fiossessio  /rafria  facit 
sororem  ease  haeredem.  Yet,  had  A  died  without 
entry,  then  B  might  have  inherited;  not  as  heir  [228] 
to  A  his  half-brother,  but  as  heir  to  their  com- 
mon  father,  who  was  the  person  last  actually  seised t  (13). 

y  Hale.  H.C.L.  238. 

(13)  The  meaning  of  tlie  maxim  is,  that  the  possession  of  a  brother 
vrill  make  a  sister  of  the  whole  Uqod  bis  heir  in  preference  to  a  bro- 
ther of  the  half^hlpod. 


evidence  ;  an  auxiliary  rule)  to  carr^^ 
And  here  we  must  again  remembefi 
universal  principle  of  collateral  inbi4 
the  heir  to  a  feudum  antiquum  muil 
first  feudatory  or  purchasor,  that  isy^ 
scent  from  him  ;  it  was  originally  r«i 
tail  it  still  is,  to  make  out  the  pedigM 
first  donee  or  purchaser,  and  to  sl^ 
his  lineal  representative.     But  when^ 
a  long  course  of  descents,  it  came  (ii 
tered  ages)  to  be  forgotten  who  was 
tory  or  purchasor,  and  thereby  the  ] 
scent  from  him  became  impossible  ;  tl 
what  sip  Martin  Wright*  calls  a  rea. 
an  impOBnhle^  proof:  for  it  remits  the 
scent  from  the  first  purchasor ;  and  < 
it,  that  the  claimant  be  next  of  the  w 
son  last  in  possession ;  (or  derived  fn 

•I.  Tciitun>s  186. 


Of  s6me  inheritances  there  cannot  be  a  s< 
as  if  the  eldest  brother  dies  before  a  prcscr 
will  descend  to  the  hfdf-brother  as  heir  to  tl 
not  to  the  sister  of  tlie  whole  blood.  1  Bum 
remainders,  and  executory  devises,  there  ci 
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ancestors)  which  will  probably  answer  the  same  end  as  if  he 
could  trace  his  pedigree  in  ^  direct  line  from  the  fii'st  pur- 
chasor.  For  he  who  is  my  kinsman  of  the  whole  blood  can 
have  no  ancestors  beyond  or  higher  than  the  common  stocky 
but  what  are  equally  my-  ancestors  also ;  and  mine  are  vice 
v^r^a  his  :  he  therefore  is  v^ry  likely  to  be  derived  from 
that  unknown  ancestor  of  mine,  from  whom  the  inheritance 
descended.  But  a  kinsman  of  the  half-blood  hs^  but  one 
half  of  his  ancestors  above  the  common  stock  tho  same  as 
mine ;  and  therefore,  there  is  not  the  same  probability  of  that 
standing  requisite  in  the  law,  that^he  be. derived  from  the 
bk>od  of  the  first  purchaser. 

To  illustrate  this  by  example.  Let  tliere  be  John  [22 9  j 
Stiles^  and  Francis,  brothers,  by  the  same  father  and 
mother,  and  another  son  of  the  same  mother  by  Lewis  Gay 
a  second  husband.  Now,  if  John  dies  seised  of  lands,  but  it 
is  uncertain  whether  they  descended  to  him  from  his  father 
or  mother  ;  in  this  case  his  brother  Francis,  of  the  whole 
blood,  is  qualified  to  be  his  heir  ;  for  he  is  sure  to  be  in  the 
line  of  descent  from  the  first  purchaser,  whether  it  were  the 
line  of  the  fiither  or  the  mother.  But  if  Francis  should  die 
before  John,  without  issue,  the  mother's  son  by  Lewis  Gay 
(or  brother  of  the  half-blood)  is  utterly  incapable  of  being 
heir ;  for  he  cannot  prove  his  descent  from  the  first  purcha- 
ser, who  is  unknown,  nor  has  he  that  fair  probability  which 
the  law  admits  as  presumptive  evidence,  since  he  is  to  the 
full  as  likely  not  to  be  descended  from  the  line  of  the  first 
purchasor,  as  to  be  descended :  and  therefore  the  inherit- 
ance shall  go  to  the  nearest  relation  possessed  of  this  pre- 
sumptive proof,  the  whole  blood. 

And,  as  this  is  the  case  in  feudis  antiquisj  where  tliei*e' 
really  did  once  exist  a  purchasing  ancestor,  who  is  forgot- 
ten; it  is  also  the  case  infeudis  novi9  held  ut  antiguisy  where 
the  purchasing  ancestor  is  merely  ideal,  and  never  existed 
but  only  in  ficticm  of  law.  Of  this  nature  are  all  grants  of 
lands  in  fee-simple  at  this  day,  which  are  inheritable  as  if 
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they  descended  from  some  uncertain  indefinite  cince8tor,tDd 
therefore  any  of  the  collateral kindr^  of  the  real  modrai 
purchasor  (and  ndt  his  own  offspring  only)  may  inherit  then, 
prorided  they  be  of  the  whole  blood;  for  all  sudi  are,  k 
judgment  of  law>  likely  enough  to  be  derived  from  this  in- 
definite ancestor :  but  those  of  the  half-hlood  are  eitcludcd) 
for  want  of  the  same  probability.  Nor  should  this  be  thougiit 
hard,  that  a  brother  of  thepurchasor,  though  only  of  the  half- 
blood)  must  thus  be  disinherited,  and  a  more  remote  rekdoa 
of  the  whole  blood  admitted,  merely  upon  a  supposition  and 
fiction  of  law :  since  it  i^  only  upon  a  like  supposition  md 
fiction,  that  brethren  of  purchasors  (whether  of  the  whole  or 
half-blood)  ai*e  entitled  to  inherit  at  all:  for  -we  have  seen 
that  in  feud%9  stride  iiovis  neither  brethren  norsnf 
[230]  other  collaterals  were  admitted. '  As  therefott  is 
/eudi9  antiquia  we  have  seen  the  reasonableness  ol 
excluding  the  half-blood,  if  by  a  fiction  of  iavir  a  fttiim 
novum  be  made  descendible  to  collaterals  as  if  it  sreisfeudiim 
anttquuTfiyit  is  just  and  equitable  that  it  should  be  subject  to 
the  same  restrictions  as  well  as  the  same  latitude  of  descent 
Perhaps  by  this  titae  the  exclusion  of  the  half-blood  does 
not  appear  altogether  so  unreasonable  as  at  first  sight  it  b 
apt  to  do.  It  is  certainly  a  very  fine-spun  and  subtle  nicety: 
but,  considering  the  principles  upon  which  our  law  is  found' 
ed,  it  is  not  an  injustice,  nor  always  a  hardship  ;  since  ereo 
the  succession  of  the  whole  blood  was  originally  a  beneficial 
indulgence,  rather  than  the  strict  right  of  collaterals  :  ani 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  are  rarely  abridged  of  any  right  which  they  could 
possibly  have  enjoyed  before.  The  doctrine  of  the  whole 
blood  was  calculated  to  supply  the  frequent  impossibility  of 
proving  a  descent  from  the  first  purchasor,  without  some 
proof  of  which  (according  to  our  fundamental  maxim)  there 
can  be  no  inheritance  allowed' of.  And  this  purpose  it 
answers,  for  the  most  part,  effectually  enough.  I  speak 
with  these  restricdons,  because  it  does  not,  neither  can  any 
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other  method,  answer  tjus  purpose  entirely.    For  though 
all  the  ancestors  of  John*  Stiles,  above  the  common  stock,  al^c 
also  the  ancestors  of  his  collateral  kinsman  of  the  whole  blood ; 
yet,  unless  that  common  stock  be  in  the  first  degree,  (that  is, 
unless  they  have  the  same  &ther  and  mother,)  there  will  be 
intermediate  ancestors  below  the  common  stock,  that  belong 
to  either  of  them  respectively,  from  wbicli  the  other  is  not 
descended,  and  therefore  can.  have  none  of  their  blood.    Thust 
though  John  StUes  and  his  brother  of  the  whole  blood  can  each 
have  no  other  ancestors,  than  what  are  in  common  to  them 
both;  yet  with  regard  to  his  uncle,  where  the  common  stock  is 
removed  one  degree  higher,  (that  is,  the  grand&ther  and  grand* 
mother,)  one  half  of  John's  ancestors  will  not  be  the  ancestors 
of  his  uncle ;  his  patruu»y  or  father's  brother,  derives  not  his 
descent  from  John's  maternal  ancestors  ;  i|or  his  crvunculusy  or 
mother's  brother,  from  those  in  the  paternal  line.  Here 
then  the  supply  of  proof  is  deficient,  and  by  no  means     [23 1]] 
amounts  to  a  certainty  r  and  the  higher  the  comtnon 
stock  is  removed,  the  more  will  even  the  probability  decrease. 
But  it  must  be  observed,  that  (upon  the  same  principles  of  cal* 
culation)  the  half<-blood  have  always  a  much  less  chance  to  be 
descended  from  an  unknown  indefinite  ancestor  of  the  deceased} 
than  the  whole  blood  in  the  same  degree.     As,  in  the  first 
degree,  the  whole  brother  of  John  Stiles  is  sure  to  be  descended 
from  that  unknown  ancestor,  his  half  brother  has  only  an  even 
enhance,  for  half  John's  ancestors  are  not  his.    So,  in  the  second 
degree,  John's  uncle  of  the  whole  blood  has  an  even  chance ; 
but  the  chances  are  three  to  one  against  his  uncle  of  the  half- 
blood,  for  three-fourths  of  John's  ancestors  are  not  his.    In  like 
manner,  in  the  third  degree,  the  chances  are  only  three  to  one 
Against  John's  great  uncle  of  the  whole  blood,  but  they  are 
Seven  to  one  against  his  great  uncle  of  the  half-blood,  for  seven- 
eighths  of  John's  ancestors  have  no  connexion  in  blood  with 
him.     Therefore  the  much  less  probability  of  the  half-blood's 
descent  from  the  first  purchasor,  compared  with  that  of  the 
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whole  blood,  in  the  several  degrees,  has  dccafiioned  a  general 
exclusion  of  the  half-blood  in  all. 

But,  while  I  thus  illustrate  the  reason  of  excluding  the  half- 
blood  in  general,  I  must  be  impartial  enough  to  own,  that,  in 
some  instances,  the  practice  is  carried  &rther  than  the  principle 
upon  which  it  goes  will  warrant.  Particukrly^  when  a  kinsman 
of  the  whole  blood  in  a  remoter  degree,  as  the  uncle  or  great 
uncle,  is  preferred  to  one  of  the  half-blood  in  a  nearer  degree,  as 
the  brother ;  for  the  half  brother  hath  the  same  chance  of  being 
descended  from  the  purchasing  ancestor  as  the  uncle ;  and  a 
thrice  ( 1 4)  better  chance  than  the  great  uncle  or  kinsman  in  the 
third  degree.  It  is  also  more  especially  overstrained,  when  a  man 
has  two  sons  by  different  venters,  and  the  estate,  on  his  death 
descends  from  him  to  the  eldest,  who  enters,  and  dies  without 
issue ;  in  which  case  the  younger  son  cannot  inherit  this  estate, 
because  he  is  not  of  the  whole  blood  to  the  last  proprietor  '. 
This,  it  must  be  owned,  carries  a  hardship  with  it,  even  upon 

feodftl  principles :  for  the  rule  was  introduced  only  to  sup- 
[232]     ply  the  proof  of  a  descent  from  the  first  purchasor  j  but 

here,  as  this  estate  notoriously  descended  from  the 
father,  and  as  both  the  brothers  confessedly  sprung  from  him,  it 
is  demonstrable  that  the  half  brother  must  be  of  the  blood  of  the 
first  purchasor,  who  was  either  the  &ther  or  some  of  the  father's ' 
ancestors.  When  therefore  there  is  actual  demonstration  of 
the  thing  to  be  proved,  it  is  hard  to  exclude  a  man  by  a  rule 
substituted  to  supply  that  proof  when  deficient.     So  far  as  the 

2  A  ttill  bsnler  case  than  th'n  luippened  e«t  daughter  should  retain  niitf  her  original 

Af.  10  Eihv.  III.   On  the  death  of  a  maiit  iburth  part  of  their  common  father's  lands, 

who  had  three  daughters  by  a  first  wife^  and  (10  An.  27.)    And  j-et  it  was  clear  law  in  M, 

a  fourth  by  another,  hu  lands  descended  19  Edw,  1L  that,  where  lands  had  descended 

equally  td  all  four  as  eoparcenen.    After*  ta  two  sitters  of  the  half-blood,  as  c<^Mi«e- 

wards  the  two  eldest  died  witliout  issue ;  and  neit,  each  might  be  heir  of  those  luids  to  tfat 

it  was  hch\  that  the  third  daughter  akMie  other.   (Mayn.  Edw.  IL  628.   Fitzh.  tAr.  tit- 

should  inherit  their  diarrt,  as  being  their  quart  impaiit,  177. 
hehr  of  the  whole  blood ;  and  that  the  youngs 

04)  t* his  ongfht  to  be  twice ;  for  the  half  brother  lias  one  chance  in 
two,  the  g^eat  uncle  one  in  four ;  the  chance  of  the  half  brother  is 
therefore  twice  better  than  that  of  the  great  uncle. 
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inheritance  can  be  evidently  traced  backy  there  seems  no 
need  of  caHing  in  this  presumptive  proof,  this  rule  of  proba- 
bitity,  to  investigate  what  is  already  certain.  Had  the  elder 
brother  indeed  been  a  purchasor,  there  would  have  been  no 
hardship  at  all,  for  the  reasons  already  given :  or  had  the 
frater  utermus  only,  or  brother  by  the  mother's  side,  been 
excluded  from  an  inheritance  which  descended  from  the 
fitther,  it  had  been  highly  reasonable. 

I  NO  BED  it  is  this  very  instance,  of  excluding  2^  frater  con* 
9angmnru9y  or  brother  by  the  fether's  side,  from  an  inherit- 
ance which  descended  a  fiatre^  that  Craig  ^  has  singled  out, 
on  which  to  ground  his  strictures  on  the  English  law  of  half- 
blood.     And,  really,  it  should  seem  as  if  originally  the  cus- 
tom of  excluding  the  half-blood  in  Normandy  <^  extended  only 
to  exclude  ^frater  uterintis^  when  the  inheritance  descended 
a  fiatre^  and  vice  -uersa :  and  possibly  in  England  also ;  as 
even  with  us  it  remained  a  doubt,  in  the  time  of  Bracton*, 
and  of  Fleta  «,  whether  the  half-blood  on  the  father's  side  was 
excluded  from  the  inheritance  which  originally  descended 
from  the  common  father,  or  only  from  such  as  descended 
from  the  respective  mothers,  and  from  newly  purchased 
lands.     So  also  the  rule  of  law,  as  Isdd  down  by  our 
Fortescue^  extends  no   farther  than  this;  /rater    [233] 
Jratri  uterino  non  auccedet  in  haereditate  fiatema.    It 
is  moreover  worthy  of  observation,  that  by  our  law,  as  it 
now  stands,  the  crown  (which  is  the  highest  inheritance  in 
the  nation)  may  descend  to  the  half-blood  of  the  preceding 
sovereign  ?,  so  that  it  be  the  blood  of  the  first  monarch  pur- 
<:hasor,  (or  in  the  feodal  language)  conqueror  of  the  reigning 
family.     Thus  it  actually  did  descend  from  king  Edward  the 
isixth  to  queen  Mary,  and  from  her  to  queen  Elizabeth,  who 
were  respectively  of  the  half-blood  to  each  other.     For,  the 
Toyal  pedigree  being  always  a  matter  of  sufficient  notoriety, 

b  t.  2.  L 15.  KC.  14.  e  1.  fi.c  1.  sec.  14. 
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then  is  w>  eccwQikta  call  in  tlie  aid  of  thia  preni9tpti«nl« 
of  evidence,  to  render  probable  the  deKent  from  the  tojil 
%Uxk,  wtuch  was  fbrmerly  king  WilUam  the  NomuB)  ui 
IB  now  Oiy  act  of  parUuneDti>)  the  priacesa  Sophia  of  H» 
over.  Hence  aJao  it  ia*  that  in  eauiea-taiK  where  the  peA- 
gree  from  the  first  donee  must  be  suictljr  proved*  half-bloodil 
no  impediment  to  the  deacent':  becauae,  when  the  lineage  a 
clearljrmade  out,  there  is  no  need  of  this  auxiliary  pn]of()5j. 
How  Gar  it  might  be  desirable  for  the  legiaUture  to  givettficE; 
by  amending  the  law  of  descents  in  one  or  twe  iastancca,  md 
ordaining  that  the  half-blood  might  always  inherit,  where  tlia 
'  estate  notoriously  descended  from  its  own  proper  ancedw 
and,  in  cases  of  new-purchased  lands,  or  uncertain  desc«nt% 
should  never  be  excluded  bj  the  whole  Uood  in  a  ttaaeia 
degree ;  or  how  far  a  private  inconvenience  should  be  aU 
submitted  to,  rather  than  a  long-^stablisbed  rule  ahonUte 
shaken,  it  is  not  for  me  to  determine  (16). 


(15)  And  alio  in  t'lUes  of  honor  hilf-blood  i*  nt 
descent  i  but  a  title  can  onl;  be  tranimitted  to  those  who  are  descends  I 
from  the  tint  persoti  ennobled.  Co.  Lilt.  15.     Hulf-blood  is  alta  « 
obstruction  in  the  succession  to  perfonal  property.     Page  505,  ptit 

(16)  The  learned  Judge  hii  exerted  grttt  ability  and  ingviHii^ii 
apologiiingforthQeicluMonofthehilf-blood.  ButwhateverlearTung*   I 
eloquence  may  be  diiplayed  in  its  favor,  I  concuve  nothing  man  i 
effect  can  be  said  for  it  than  this,  eic.  that  if  the  half-blood  were  mi 
versklly  admitted  to  inherit,  an  estate  might  pasa  out  of  one  family  iol 
another,  between, whom  there  was  no  union  of  blood.     As  wherean 
inhcrita  an  eatatc  from  his  father,  and  his  mother  martie a  again  andbn   I 
m  child  by  her  second  hugband  ;  if  this  child  could  inherit  fynm  its  b^   I 
brother,  it  would  acquire  the  eatate  of  the  first  husband,  to  whom  it 
not  related  bj  blood;  and  in  order  to  avoid  thia  inconvenience,  the  half    I 
blood  is  universally  excluded.    But  surely  nothing  can  be  more  end 
or  contrary  to  our  notions  of  propriety  and  consistency,  than  to  ei**  ft' 
estate  to  a  distant  relation  otto  the  lord,  in  preference  to  a  half  brotbo, 
either  when  it  has  descended  from  the  coounon  pacent,  or  when  lie 
half  tnothei  has  himself  acquired  it. 
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Ths  rule  ^len^  together  with  ks  ilhistr^tkm,  amounts  to 
this:  that,  in  order  to  keep  the  estate  of  John  Stiles  as  nearly 
as  possible  in  the  line  of  his  purchasing  ancestor,  it  musjt 
descend  to  the  issue  of  the  nearest  couple  of  ancestors  thai 
haye  left  descendants  behind  them  $  because  the  descend- 
ants of  one  ancestor  only  are  not  so  likely  to  be  in  the  line  of 
that  purchasing  ancestor,  as  those  who  are  descended  from 
both. 

But  here  another  difficulty  arises.    In  the  second,     [234] 
third,  fourth,  and  every  superior  degree,  every  man 
has  many  couples  of  ancestors,  increasing  according  to  the  dis«- 


A  case*  was  determined  in  the  common  pleas,  tk  few  years  ago, 
under  the  following  circumstances :  A  father  died  intestate,  leaving 
two  daughters  by  his  first  wife,  and  his  second  wife  pregnant,  who  was 
delivered  of  a  son ;  this  infant  lived  only  a  few  weeks ;  and  it  was  held, 
that  as  the  mother  had  resided  upon  .one  of  the  father's  estates,  and 
had  received  rent  for  others  af^er  the  father's  death,  she  being  the 
guardian  in  socage  of  the  infant,  this  amounted  to  a  legal  seisin  in  him, 
and  of  consequence  his  two  sisters  could  not  inherit,  but  the  estate 
descended  perhaps  to  a  remote  relation.  3  WiU.  516.  And  in  a  late 
case,  where  a  father  died  leaving  two  daughters  by  different  mothers, 
the  mother,  of  the  youngest  entered  upon  the  premises,  and  the  eldest 
dau^ter  died,  it  was  held  that,  the  mother  being  guardian  in  socage 
to  the  youngest,  and  having  a  right  to  enter  for  her  own  daughter, 
the  entry  of  the  mother  was  also  an  entry  for  the  coparcenor  the  half 
sister,  which  created  a  seisin  in  her,  and  therefore  upon  her  death, 
her  moiety  descended  to  some  of  her  relations  of  the  whole  bloocL 
And  lord  Kenyon  held  generally  that  an  infant  may  consider  whoever 
enters  on  his  estate  as  entering  for  his  use.  And  he  referred  to  the 
distinction  laid  down  by  lord  Coke  (Co.  Litt.  15.  a)  viz,  that  if  the 
father  die,  his  estate  being  out  on  a  freehold  lease,  that  is  not  such 
a  possession  as  to  induce  a  potsettio /ratrh,  unless  the  elder  son  live  to 
receive  rent  after  the  expiration  of  the  lease,  but  if  the  father  die  leav. 
ing  his  estate  out  on  a  lease  for  years,  tlie  possession  of  the  tenant  is  so 
far  the  possession  of  the  eldest  son  as  to  constitute  a  poiteuio  fratrit. 
7  T.  ^.  39Q. 
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tanoes  in  k  geomeDicttl  prograsuon  upmrdsS  tbe  descoi^ati 
of  all  which  respective  coupics  are  (representatively}  related 
to  htm  in  (he  same  degree.  Thus  in  the  second  degree,  the 
issue  of  George  and  Cecilia  Stiks  and  of  Andrew  and  Eohtr 
Baker,  the  two  grandsireB  and  grandmothers  of  John  Stiio, 
are  each  in  the  same  degree  of  propinquitf  ;  ia  the  third 
degrae,  the  respective  issues  of  Walter  and  Ctiristiao  Stiles. 
of  Luke  and  Frances  Kempe,  of  Herbert  and  Haauak  BakcT) 
and  of  James  and  Emma  Thorpe,  are  (upon  the  extiQcdoa  of 
the  two  inferior  degrees)  all  equally  entitled  to  call  tbemsdra 
the  next  kindred  of  the  whole  blood  to  John  Sales.  To 
which  therefore  of  these  ancestors  must  we  first  resort,  ii 
order  to  find  out  descendants  to  be  preferably  called  to  ttie 
inheritance  ?  In  answer  to  this,  and  likewise  to  avoid  all  other 
confuuon  and  uncertainty  tliat  might  arise  between  the  sncnl 
stocks  wherein  the  purchasing  ancestor  may  be  sought  fcr, 
another  quali&cation  is  requisite,  besides  the  /^rojn'ntify  ai 
tnttreti/,  which  is  that  of  digmly  or  vmrlhineaa,  of  blood.    F* 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  ct^latenl 
inheritances  the  male  stocks  shall  be  preferred  to  the  femik; 
(that  is,  kindred  derived  from  the  blood  of  the  male  ancestm 
however  remote,  shall  be  admitted  before  those  from  the  tdqd 
of  the  female,  however  near,) — unless  where  the  lands  haTt,! 
&ct,  descended  from  a  female. 

Thus  the  relations  on  the  father's  side  are  admitted  in  af> 
mVum,  before  those  on  the  mothei-'s  ride  are  admitted  I 
alU  ;  and  the  relations  of  the  father's  father,  before  those  oi 
the  father's  mother;  and  so  on.  And  in  this  the  En^ 
law  ia  not  singular,  but  warranted  by  the  examples  of  thf 
Hebrew  and  Athenian  laws,  as  stated  by  Selden",  and  h- 
tit";  tlMugh  among  ihe  Greeks  in  the  time   of  Hesiod'- 
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when  a  man  died  without  wife  or  chUdreti^idl  his  kindred 
(without  any  distinction)  divided  his  estate  among  them.  It 
is  likewise  warranted  by  the  example  of  the  Roman  laws ; 
wherein  the  agnatic  or  relations  by  the  father,  were  preferred 
to  the  cognati^  or  relations  by  the  mother^  till  the  edict  of  the 
emperor  Justinian  p  abolished  all  distinction  between  them. 
It  is  also  conformable  to  the  customary  law  of  Normandy  4, 
which  indeed  in  most  respects  agrees  with  our  English  law  of 
inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our  laws 
does  not  owe  its  iqimedlate  original  to  any  view  of  conformity 
to  those  which  I  have  just  now  mentioned ;  but  was  esta- 
blished in  order  to  effectuate  and  carry  into  execution  the 
fifth  rule,  or  principal  canon  of  collateral  inheritance,  before 
laid  down ;  that  every  heir  must  be  of  the  blood  of  the  first 
purchaser.  For,  when  such  first  purchaser  was  not  easily  to* 
be  discovered  after  a  long  course  of  descents,  the  lawyers  not 
only  endeavoured  to  investigate  him  by  taking  the  next  rela- 
tion of  the  whole  blood  to  the  person  last  in  possession,  but 
also,  considering  that  a  preference  had  been  given  to  males 
(by  virtue  of  the  second  canon)  through  the  whole  course  of 
lineal  descent  from  the  first  purchaser  to  the  present  time, 
they  judged  it  more  likely  that  the  lands  should  have  de- 
scended to  the  last  tenant  from  his  male  than  from  his  female 
ancestors;  from  the  father  (for  instance)  rather  than  from 
the  mother ;  from  the  father's  father,  rather  than  from  the 

• 

father's  mother :  and  therefore  they  hunted  back  the  inherit- 
ance (if  I  may  be  allowed  the  expression)  through  the  male 
line  y  and  gave  it  to  the  next  relations  on  the  side  of  the  father, 
^e  Oather's  father,  and  so  upwards ;  imagining  with  reason 
that  this  was  the  most  probable  way  of  continuing  it  in  the 
iine  of  the  first  purchaser.  A  conduct  much  more  rational 
than  the  preference  of  the  agnatic  by  the  Roman  laws :  which, 
as  they  gave  no  advantage  to  the  males  in  the  first  instance  or 
direct  lineal  succession,  had  no  reason  for  preferring  them 

p  Kov.  128.  q  Gr.  CoHstuoi.  e.  25^ 
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in  the  tranvet^  coUateral  one ;  upon  which  account  this  pre- 
ference was  very  wisely  abolished  by  Justinian. 
[236]  That  this  was  the  true  foundation  of  the  pre- 
ference of  the  agnuti  or  male  stocksy  in  our  law,  wiU 
£mher  appear,  if  we  consideri  that,  whenever  the  lands  have 
notoriously  descended  to  a  man  from  his  mother's  side,  this 
rule  is  totally  reversed ;  and  no  relation  of  his  by  the  &ther*s 
side,  as  such,  can  ever  be  admitted  to  them :  because  he  can- 
not possibly  be  of  the  blood  of  the  first  purchasor.  And  so, 
e  conuerspy  if  the  lands  descended  from  the  Other's  side,  no 
relation  of  the  mother,  as  such,  shall  ever  inherit.  So  also, 
if  they  in  fact  descended  to  John  Stiles  from  his  frther*s 
mother  Cecilia  Kempe;  here  not  only  the  blood  of  Lucy 
Baker  his  mother,  but  also  of  George  Stiles  his  father's  father, 
is  perpetually  excluded.  And,  in  like  manner,  if  they  be 
linown  to  have  descended  from  Frances  Holland  the  mother 
of  Cecilia  Kempe,  the  line  not  only  of  Lucy  Baker,  and  of 
George  Stiles,  but  also  of  Luke  JLempe  the  father  of  Cecilia, 
is  excluded.  Whereas  when  the  side  from  which  they  de- 
scended is  forgotten,  or  never  known,  (as  in  the  case  of  an 
estate  newly  purchased  to  be  holden  ut  feudtun  antiguunijj 
here  the  right  of  inheritance  first  runs  up  all  the  father's  side, 
with  a  preference  to  the  male  stocks  in  every  instance ;  and, 
if  it  finds  no  heirs  there,  it  then,  and  then  only,  resorts  to  the 
mother's  side ;  leaving  no  place  untiied,  in  order  to  find  heirs 
that  may  by  possibility  be  derived  from  the  original  pur- 
chasor. The  greatest  probability  of  finding  such  was  among 
those  descended  from  the  male  ancestors ;  but,  upon  failure 
of  issue  there,  they  may  possibly  be  found  among  those 
derived  from  the  females. 

This  I  take  to  be  the  true  reason  of  the  constant  preference 
of  the  agnatic  succession,  or  issue  derived  from  the  male 
ancestors,  through  all  the  stages  of  collateral  inheritance ;  as 
the  ability  for  personal  service  was  the  reason  for  preferring 
the  males  at  first  in  the  direct  lineal  succession.  We  see 
clearly,  that  if  males  had  been  perpetually  admitted,  in 
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IHtep  exclusion  of  femal^s^  the  tracing  ih6  inheritance  back 
through  the  male  line  of  ancestors  must  at  last  have  inevi* 
tably  brought  us  up  to  the  first  purchasor:  but,  as 
males  have  not  been  fierfietudlfy  adtMttedy  but  only  [237] 
generally  pre/erred;  as  females  hare  not  been  utterly 
excluded,  but  only  generally  fiottfttmed  to  males ;  the  tracing 
the  inheritance  up  through  the  rttUle  stocks  will  not  give  us 
i^solute  demonstration,  but  only  a  strong  probability,  of 
arrinng  at  the  first  purchasor ;  which,  joined  with  the  other 
probability,  of  the  wholeness  or  entirety  of  blood,  will  fell 
little  sJhort  of  a  certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may 
not  be  amiss  to  exemplify  these  miles  by  a  short  sketch  of 
the  manner  in  which  we  must  search  for  the  heir  of  a  per- 
son, as  John  Sttleey  who  dies  seised  of  land  which  he 
acquired,  and  which  therefore  he  held  as  a  feud  of  indefinite 
antiquity  ' . 

In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles, 
or  his  issue:  (n®  1.)— .if  his  line  be  extinct,  then  Gilbert 
Stiles  and  the  other  sons,  respectively,  in  order  of  birth,  of 
their  issue  :  (n^  2.) — in  default  of  these,  ail  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  issue: 
(n®  3.)— On  feilure  of  the  descendants  of  John  Stiles  himself, 
the  issue  of  Geoffrey  and  Lucy  Stiles,  his  parents,  is  called 
in  :  viz,  first,  Francis  Stiles,  the  eldest  brother  of  the  whole 
blood,  or  his  issue :  (n®  4.) — then  Oliver  Stiles,  and  the 
other  whole  brothers,  respectively,  in  order  of  birth,  or 
their  issue  :  (n®  5.)— then  the  sisters  of  the  whole  blood  all 
together,  Bridget  and  Alice  Stiles,  or  their  issue  :  (no  6.)— . 
In  defect  of  these,  the  issue  of  George  and  Cecilia  Stiles, 
Ills  fether*8  parents ;  respect  being  still  had  to  their  age 
and  sex:  (n^  7.)— then  the  issue  of  Walter  and  Christian 
Sdles,  the  parents  of  his  paternal  grandfather :  (n®  8.)-^ 
then  the  issue  of  Richard  and  Ann  Stiles,  the  paneilts  of 
his  paternal  grandfather's  father :  (vP  9.)— -and  so  on  in  tho 

r  See  tbe  table  of  desoeattntidaJ* 
VOL.  II.  3r 


THE  RIGHTS 


BOOKQ. 


pKtenial  grandftther's  paternal  line)  or  blood  of  W«kH- 
Sdlcs,  in  injimittm.  In  defect  of  these,  the  issue  of  Wilfiim 
and  Jane  Smith,  the  parents  of  his  paternal  grandEuher'i 
mother;  (n"  10.)— and  so  on  in  the  paternal  grat)d£uher'9 
maternal  line,  or  blood  of  Christian  Smith,  itt  infixittm; 
UIl  both  the  immediate  bloods  of  George  Stiles,  the  prtenisl 

grandfather,  are  spent.  Then  we  must  reaoR  tt  the 
[338]     issue  of  Luke  and  Frances  Kempe,  the   parenti  of 

JoAn  Stitct'a  paternal  grandmother:  (n"  11.)— *hea 
to  the  issue  of  Thomas  and  Sarah  Kempe,  the  parentsoflu* 
paternal  grandmother's  father:  (n°  12.}— and  bo  on  in  the 
paternal  grandmother's  paternal  line,  or  blood  of  Lvke 
Kempe,  in  injinitum.  In  default  of  which,  'wc  must  call  ii 
the  issue  of  Charles  and  Mary  Holland,  the  parents  of  hii 
paternal  grandmother's  mother  :  (n°  13.) — and  soonintk 
paternal  grandmother's  maternal  line,  or  blood  of  Fraoct) 
Holland,  in  itifinicum ;  dll  both  the  immediate  bipods  of 
Cecilia  Kempe,  the  paternal  grandmother,  are.  also  spe» 
Whereby  the  paternal  blood  of  John  Stllea  entirely  failing 
recourse  must  then,  'and  not  before,  be  had  to  his  maternd 
reladons;  or  the  blood  of  the  Bakers,  (no  14,  15,  16.)  Wil- 
lis's, (n°  ir.)  Thorpe's,  (n"  18,  19.)  and  White's,  (n"  Saj 
in  the  same  regular  successive  order  as  in  the  paternal  ItK- 
The  student  should  howerer  be  informed,  that  the  clMk 
n"  10,  would  be  postponed  to  n°  1 1,  in  consequence  of  tte 
doctrine  laid  down,  arguendo,  by  jusdce  Manwoode,  in  the 
case  of  Clere  and  Brooke* ;  from  whence  it  is  adtqMed  bj 
lord  Bacons  i>nd  air  Matthew  Hale":  because,  it  is  sail 
that  all  the  female  ancestors  on  the  part  of  the  father  vt 
equally  worthy  of  blood ;  and  in  that  cose  proximity  shtU 
prevail.  And  yet,  notwithstanding  these  respectable  autbcr- 
rities,  the  compiler  of  this  table  hath  ventured  (in  pwnt  of 
theory,  for  the  case  never  yet  occurred  in  practice)  to 
give  the  preference,  to  n»  10  before  n'  1 1  ;  for  the  foUoir- 
ing  reasons:  I.  Because  this  point  was  not  the  piincipel 
■l'liMd.«a.  iaeiii.tL  n  H.C.l.s«.iu. 
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question  in  the  case  of  Clere  and  Brooke :  but  the  law  con- 
cerning it  is  delivered  obiter  only^  and  in  the  course  of  argu- 
ment, by  justice  Manwoode ;  though  afterwards  said  to  be 
confirmed  by  the  three  other  justices  in  separate,  extra- 
judicial^  conferences  with  the  reporter.  2.  Because  the  chief 
justicet  sir  James  Dyer,  in  reporting  the  resolution  of  the 
court  in  what  seems  to  be  the  same  case  ^,  takes  no  notice 
of  tiiis  doctrine.     3.  Because  it  appears  from   Plowd^n*s 
report)  that  very  itiany  gentlenten  of  the  law  were  dissatisfied 
with  this  position  of  justice  Manwoode ;  since  the 
blood  of  DP  10  was  derived  to  the  purchasor  through     [239] 
a  greater  number  of  males  than  the  blood  of  n^'  1 1, 
and  was  therefore  in  their  opinion  the  more  worthy  of  the 
two.     4.  Because  the  position  itself  destroys  the  otherwise 
entire  and  regular  symmetry  of  our  legal  course  of  descentSy 
as  is  manifest  by  inspecting  the  table  ;  wherein  n*'  16,  which 
is  analogous  in  the  maternal  line  to  n^*  10  in  the  paternal,  is 
preferred  to  n^  18,  which  is  analogous  to  n^'  11,  upon  the 
authority  of  the  eighth  rule  laid  down  by  Hale  himself: 
and  it  destroys  also  that  constant  preference  of  the  male 
stocks  in  the  law  of  inheritance,  for  which  an  additional 
reason  is  before  ^  given,  besides  the  mere  dignity  of  blood. 
5.  Because  it  intS'oduces  all  that  uncertainty  and  contradic- 
tion, which  is  pcAnted  out  by  an^higenious  author  y ;  and 
establishes  a  collateral  doctrine,  fviz.  the  preference  of  n^ 
11  to  n*>  10)  seemingly,  though  perhaps  not  strictly,  incom- 
patible with  the  priiicipal  point  resolved  in  the  case  of  Clere 
and  Brooke,  viz.  the  preference  of  n«  11  to  n^  14.     And, 
though  that  learned  writer  proposes  to  rescind  the  principal 
point  then  resolved,  in  order  to  cl^ar  this  difficulty  ;  it  is 
apprehended,  that  the  difficulty  may  be  better  cleared,  by 
rejecting  the  collateral  doctrine,  which  was  never  yet  re- 
solved at  all.     6.  Because  the  reason  that  is  given  for  this 
doctrine,  by  lord  Bacon,  (xfiz,  that  in  any  degree,  paramount 
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trent  names)  that  the  blood  of  t| 
dies)  shall  not  inherit  till  the,  blot|{ 
Fairfields)  fidl.   Now  the  blood  of  th| 
not  fail,  till  both  n^  9  and  n<*  10  are  I 
i  i  (being  the  blood  of  the  Kerapes)! 
then.  8.  Because  in  the  case^  Mich.  ^ 
relied  on  in  that  of  Clere  and  Bfool 
rule,  that  "  cestuyy  que  doit  inheriier  % 
^'Jita^r    And  so  sir  Mattlil 
[240]     «  though  the  law  excludes  tS 
^^  ing,  yet  it  substitutes  and  \ 
*^  it  should  have  been,  had  the  father  i 
settled,  by  the  resolution  in  Clere  ax 
should  have  inherited  before  n^  1 1  t< 
&ther,  had  he  been  the  person  last  seii 
10  ought  also  to  be  preferred  in  inhc 
the  son. 

l»  case  Jdim  SiiUs  was  not  himfelf  t 
estate  in  fact  came  to  him  by  descent 
tker,  or  any  higher  ancestor,  there  is 
the  blood  of  that  line  of  ancestors,  froi 
scend,  can  never  inherit :  as  was  form* 
And  the  like  rule,  as  there  exempli 
descents  from  any  other  ancestors. 

Thii  student  should  ako  bear  in  mj 
whole  iHx>cess,  John  SItiks  iA  ih^ij 
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order  of  succeftBuAiTAiist  be  obte^ed  upon  tlie dfsti)  of  such 
heir ;  since  he,  by  his  oM^n  seisin,  now  becomes  Mmself  an 
ancestor  or  atifieay  and  must  be  put  in  the  place  of  John 
Stiles.  The  figures  therefore  denote  the  order,  in  wluch 
the  several  classes  would  succeed  to  John  Stiles^  and  not  to 
each  other :  and  before  we  search  for  an  heir  in  any  of  the 
higher  figurel^,  (as  n°  8.)  we  must  be  first  assured  that  all 
the  lower  classes  (from  n®  1.  to  n*»  7.)  Were  extinct,  at  John 
^h'/^^'s  decease  (17.)  ' 


(17>  Some  prpfessional  gentlemen  have  not  been  satisfied  with  the 
laanied  Judge's  arguments  for  his  preference  of  n^  10  to  n^  11.  In  the 
jrear  1779  an  anonymous  pamphlet  waa  published^  entitled  <<  Remarks  oft 
"  the  Laws  of  Descent,"  in  which  these  arguments  were  very  fully 
considered  and  controverted.  The  late  learned  Vinerian  Professor  hat 
also  declared,  that  he  can  <<  by  no  means  accede  to  this  opinion  of  Sir 
"  William  Blackstone."  2  Woodd.  262.  But  from  the  consideration 
which  I  have  bestowed  upon  the  subject,  I  am  inclined  J^^ncur  with 
the  learned  Judge  in  giving  a  preference  to  n^  10  before  n^  11.  I  am 
ready  to  admit,  that  some  of  the  reasons  adduced  to  iMiintain  this 
doctrine,  cannot  be  supported;  but  it  does  not  follow  that  a  doctrine  is 
erroneous,  because  out  of  a  number  of  arguments  in  its  favor,  some  of 
them  are  not  unanswerable.  But  the  principal  grounds,  which  the  £4i<» 
tor  relies  upon,  are  the  following,  «f js.  that  the  rule  laid  down  by  the 
Jeamed  Judge,  is  part  of  a  consistent  and  certain  aystem,  by  which  we 
«sn  immediately  discover  the  heir  to  any  inheritance ;  if  wC;  deviate 
from  it,  we  are  soon  bewildered  in  uncertainty  and  confiisioa  \  when 
the  law  of  descents  is  not  called  in  to  make  a  provision  for  a  man*a 
family  and  his  near  relations,  in  which  both  our  reason  and  feelings, 
however  we  may  wish  to  divide  the  inheritance  mto  different  portions, 
correspond  with  the  law,  it  i»  then  entirely  juri*  poHtivi^  and  its  onljr 
4>l§ect  is  certainty,  by  Which  anxiety  and  litigation  among  a  number  of 
daimaiits  of  an  intestate'9  estate,  may  be  suppressed.    But  the  law  of 

"descents  is  established  beyond  all  possibility  of  controversy,  till  wt 
search  for  an  heir  among  great  uncles,  and  second  and  third  cousins. 
And  between  these,  and  still  more  remote  relations,  it  is  of  infinitely 
greater  concern  to  thepulic  to  fix  a  rule,  which  can  instantly  inform 

^Jttk  who  is  the  heir,  than  to  attend  to  any  petty  eonaiderationa  of  pro^ 


'ther  of  a  grandofoUitr  to  the  brother  of  a^l 
•ucoession.    If  the  >gfividftiother.  is  *>^4| 
because  related  hy  one  saafe  blo94»:apd.tli| 
grandmother,  as  ti  well  obsen-ed  by  the  i 
be  still  more  worthy^  being*  related  by  t 
principle,  which  operates  so  powerfully  as 
mother  to  the  grandmother,  ought  to  preljl 
earry  it  also  from  the  ^ndmothe^  to  the  gl 
they  are  hnmedtately  vbited  to  the  male  afl| 
no  other  role  among  heirs  through  femal(| 
proximity,  what  have  we  to  assist  and  g^ 
ccndants  of  a  number  of  female  ancestors 
ftmales  of  equal  proximity?  For  if  10  is  not  1 
principle  can  we  find  to  determine  between 
all  an  equa^cUim  by  proximity.  The  8upport< 
so  bold  as  to' say' that  they  shall  be  ooparcenc 
race,  and  Mde  ^shall  gain  the  estate  by  occ 
higher,  we  shall  find  the  descendants  of  the 
William  Smith,  Jane  King,  Thomas  Kcmpc 
Holland,  and  Mary  Wilson,  have  all  the  same 
easily  suppose  also  15,  31,  or  any  other  num 
•ny  clue  whatever  to  determine  the  priorit} 
according  to  the  rule  laid  down  by  the  lear 
can  possibly  be  produced,  but  we  can  dete 
tlie  prior  right  by  descent.  Moreover  xifeudt 
^.feudufn  antiquum,  or  a  feud  of  indefinite  am 
ally  descended,  which  we  may  suppose,  from 
then  the  heirs  by  their  wives,  and  the  wives  o\ 
aU  have  been  entirely  cut  ofl*;  and  therefore 
at  leasts  inconsistent  with  thatfitt|^HMHj»p»>>j 
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In  tractng  the  heir  downwards,  in  the  descending' line,  no  difficulty 
cim  ever  occur.  But  in  t^  scheme  annexed^  I  suppose  the  propositus 
to  die  without  issue,  and  witlioiit  brothers  or  sisters,  seised  of  an  estate 
by  purchase;  and  I  suppose  A,  B,  C,  D,  &c.  to  Z,  to  be  his  father, 
grandfather,  &c.  his  lineal  ancestors  of  the  same  name  ;  and  a,  b,  c,  d, 
— z,  to  be  their  wives  respectively,  who  arc  not  necessarily  related  to 
each  other.  To  find  then  Uie  heir  of  the  propositus,  we  must  inquire 
for  the  lineal  heir  or  representative  of^the  eldest  brother  of  A  the 
fatlier ;  then  for  the  representative  of  the  second,  third,  &c.  but  if  A 
had  no  brothers,  then  for  his  sisters  and  tlieir  representatives^  if  none 
can  bo  found,  we  must  in  like  manner  have  recoui'se  to  B,  and  so  on 
to  C ;  and  if  we  find  a  representative  of  III,  the  eldest  brother  of  C, 
he  is  the  heir  at  law  to  the  intestate,  and  will  inherit  before  the  uepre- 
sentatives  of  the  brothers  of  D,  E,  F,  &c.  And  thus  we  are  to  ga  back 
through  the  lineal  male  ancestors  of  the  intestiite ;  but^if  in  going  up.to 
Z,  or  to  any  indefinite  distance,  we  can  find  no  heir  issuing  from  the 
male  ancestors,  we  must  then  have  recourse  to  the  females  ;  but  in  this 
research  wc  must  begin  at  the  other  end,  and  pursue  a  diiTercnt  direc- 
tion. We  must  inquite  fii'st,  whether  z,  the  wife  of  one  of  the  remotest 
male  ancestors  of  the  propositus,  had  a  brotlier  or  sister  leaving  a 
representative  ;  for  if  so,  he  will  be  the  heir  of  the  propositus ;  if -wc 
suppose  24,  6,  3^  to  be  the  respective  brotliers  of  the  wives,  tlien  the 
descendants  of  24  will  inherit  before  those  of  6 ;  and  for  the  same  rea- 
son, those  of  6  before  those  of  3.  If  z  had  no  brother  or  sister  leaving 
issue,  but  has  collateral  relations  descending  0*om  her  ancestors,  one 
of  tliose  must  be  preferred  to  any  heir  on  the  part  off,  e,  d,  &c.  and  to 
discover  si^ch  an  heir  of  z,  we  must  put  z  in  the  place  of  tl>e  proposi* 
tus,  and  inquire  for  tlie  representative  of  the  brothers  and  sisters  of  her 
male  ancestors,  and  then  of  their  wives  as  before,  and  snch  an  heir  o( 
2  will  inherit  before  tlie  heir  of  d,  e,  b,  and  a;  and  for  the  same  reason 
their  heirs  respectively  will  have  a  preference  as  we  come  down  to  a. 
This  table,  the  Editor  conceives,  is  not  difficult  to  be  comprehended, 
and  will  determine  immediately  the  priority  of  relations  ever  so  remote, 
if  their  pedigrees  can  be  traced. 

It  must  be  remembered,  that  if  k  is  known  that  the  estate  has  de- 
scended from  E  to  the  propositus,  then  none  of  the  heirs  of  e,  d,  c,  b,  a, 
can  ever  be  admitted ;  and  if  it  has  descended  from  one  of  the  wives, 
VJ2.  f,  then,  as  before,  the  heirs  of  e,  d,  c,  b,  a,  are  excluded,  and  abo 
the  collaterals  of  the  male  ancestors  above  £ ;  and  IT  no  collateral  of  £, 
D,  &c.  f 's  descendants  can  be  found,  then  to  find  her  heir,'  she  must  be 
put  in  the  place  of  the  propositus  in  the  table.    The  student  must  also 


i 
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not  related  by  blood  to  F ; 
still  transmissible  to  the  lines  of  the  fe| 
would  be  related  by  blood,  or  will 
and  this  is  another  strong  argument  inj 
remoter  females  should  be  preferred! 
presumed  to  have  been  the  progress 
the  propositus.    When  also  it  passe 
line,  it  cannot  afterwards  pass  into  anj 
not  related  to  each  other  by  blood. 

The  preceding  part  of  this  note  is 
last  edition,  and  since  it  i^peared  a 
the  author  of  the  Remarks  on  the  Laii 
<*  marks  on  the  Inconsistency  of  tlie  Ts 
"  Mr.  Professor  Christian,  with  the  Dc 
*•  liam  Blackstone,  and  by  every  other  "W 
My  endeavour  In  the  former  part  of  this 
the  student  the  general  principles  upon  ^ 
considered,  and  by  which,  if  any  questioi 
the  courts,  it  would  probably  be  deten 
the  subject  are  almost  all  referred  to  in  t 
by  the  editor  of  the  English  edition  ol 
remarkable  that,  though  all  the  writers  a^ 
•f  blood  shall  be  the  heir,  or  the  next  of 
not  given  us  any  plan  by  which  in  the  as< 
tain  the  worthiest,  or  told  us,  whether,  ^ 
worthiest,  the  remotest  of  tlie  worthiest 
to  those,  who  are  nearer  of  the  less  wor 
all  that  the  remotest  relation  collateral  tc 
be  preferred  to  the  nearest  kinsman  bein 
Ahd  if  the  blood  of  a  more  remote  feroai 
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worthy  blood,  even  when  the  propositus  is  himself  the  purchasor.  And 
in  the  year-book  M.  12  Ed.  IV.  14.  ee»tuy,  que  doit  inheriier  dt  pert,  doit 
inheriter  aljitz,  is  cited  by  the  court  as  a  gfeneral  legal  maxim. 

Sir  William  Blackstone's  table  g^es  back  but  a  very  short  yray,  and 
a  few  generations  more  would  necessarily  make  it  diverge  over  an 
immense  space.  He  takes  for  granted  that  all  the  names  in  the  top  of 
the  table  have  no  collateral  relations,  for  if  they  had,  all  his  figures 
above  9  must  necessarily  have  been  placed  differently. 

The  author  of  the  Remarks  on  the  Inconsistency,  &c.  contends  that 
my  plan  of  descents  is  inconsistent  with  Sir  William  Blackstone's ;  but 
to  the  student  who  aeriously  attends  to  the  learned  Judge's  reasons  I 
need  not  say  more  than  that  his  preference  of  the  great-grandmother 
to  the  grandmother  ttnited  to  the  ascending  line  must  necessarily  have 
made  him  prefer  Anne  Godfrey  the  g^eat  great-grandmother  before 
Christian  Smith  tlie  great-grandmother,  and  if  he  had  supposed  thai 
Anne  Godfrey  had  had  a  brother  or  sister  leaving  descendants,  n**  10 
must  have  been  placed  collaterally  to  her  name.  And  I  still  think  that 
the  reason  g^ven  by  Mr.  Justice  Manwoode  for  his  preference  of  n®  11 
to  n**  10  must  produce  uncertainty  and  confusion }  viz,  **  For  such  heirs 
"  come  from  the  blood  of  the  female  sex,  from  which  the  purchaser's 
"father  issued;  and  where  they  arc  all  equally  wortljy,  the  next  of 
^*  blood  shall  always  be  preferred  4i8  heir."    Plonod.  448. 

If  proximity  refers  to  the  ancestor  or  person  from  whom  the  claim* 
'snt  derives  his  title,  then  we  may  have  many  claimants  equally  near 
and  equaHy  wortliy.  To  obviate  this  objection  the  author  of  the 
Remarks  on  the  Inconsistency,  &c.  wishes  to  give  a  sense  to  proximity* 
which  I  do  not  find  it  will  bear  in  any  of  the  authorities  relative  to  this 
subject,  viz.  that  proximity  is  not  to  be  referred  to  the  collateral  ances* 
tor  iniroduced  by  any  female,  but  to  the  female  as  connected  with  the 
male  branch. 

In  p.  23.  he  says,  <  Sir  Edward  Coke  in  liis  commentary  upon  the 
«  word  prochein  in  the  text  of  Littleton,  gives  us  the  legal  intei-preta- 
*  tion  of  proximity  :— 

"  Here  is  understood  a  division  of  next,  viz.  next  jure  representa- 
**  tionit  and  next  jure  propinquitati*,  that  is,  by  right  of  representation 
"  and  right  of  propinquity ;  and  Littleton  meaneth  of  the  right  of  rep- 
"  resentation;  for  legally,  in  course  of  descents,  he  is  the  next  of  )>lood 
"  inheritable."  Co.  Lift.  10. 

*The  principle  is  still  farther  explaihed  by  Sir  Matthew  Halei 
*'  Through  all  tlie  degrees  of  succession  by  tlie  right  of  representatioiv 
"  the  right  of  proximity  is  transferred  from  the  ropt  to  the  brancbcs^ 
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"  and  girei  them  the  ■•me  prelerence  m  the  iwxt  and  -wmthkttif 
•<  blood" '  Milt.  Com,  Lata,  S3r. 

■  Thit  authority  we  tiuit  will  ioItc  mil  difficulties.' 

I  isi  lony  to  differ  from  thit  leuned  writer  in  thinking'  tfaU  tlie  dif- 
ficulty ta  not  in  uiy  degree  lolved  by  thii  uithori^,  for  in  the  puuca 
above  cited  lord  Coke  and  lord  Hale  are  ccnaiderin;  proxisuty  jwt 
repreitntatiimit  in  the  descending'  linea  only,  la  tti  at  a.  grandaon  of  He 
older  brother  aball  be  preferred  to  the  wn  of  the  jrounger,  «r  to  tbe 
younger  himself,  a>  being  tbe  oest  and  wortbieat  of  blood. 

But  I  have  never  found  any  intimation  that  tbe  whole  of  the  blood  of 
b  tbe  grandmother  shall  inherit  beibre  any  of  the  blood  of  c  thepeit- 
grandmother.  Lord  Hale  sayi  that  the  most  part  of  his  rules  mq  bt 
collectedout  of  the  cue  in  Flundai;  but  the  question  between  10  ad 
11  was  not  then  decided  judicially  by  the  court,  thougb  I  am  readf  h 
confeaa  that  in  favor  of  n"  II  there  la  a  greater  number  of  high  lc(d 
opinions. 

Ifit  should  be  admitted  that  the  renoteat  of  the  blood  of  the  gnsi 
mother  b  shall  inherit  before  the  nearest  relation  of  the  great  giad- 
mother  c,  my  objection  to  the  uncertainty  from  proximity  in  the  loic, 
in  which  it  seems  liitherto  to  have  been  used,  is  removed.  And  I  <» 
not  think  that  any  court  can  ever  determine  that  the  brother  of  tbt 
grandmother  b  shall  take  before  the  taother  of  the  great-grandmotki 
c,  but  they  muat  also  determine  that  the  whole  of  the  blood  c^  b  itut 
fail,  before  any  of  the  blood  of  c  can  be  heir  to  the  propositua.  Upa 
that  supposition  1  conceive  the  table  I  have  proposed  will  be  founds 
he  equally  useful,  for  after  the  failure  of  all  (he  male  blood,  if  we  « 
to  have  recourse  to  the  blood  of  the  father's  mother  b,  then  to  find  tk 
heir  on  the  psrt  of  b,  we  must  lubttitute  b  in  the  place  of  the  pnqm- 
tu*,  as  I  before  described  in  finding  the  heir  of  7. 

In  djscussinjr  this  subject  my  wish  has  been  to  produce  from  suU» 
rity  snd  principles  an  universal  plan  of  descents,  that  when  the  pedi- 
grees of  any  two  relations  whatever  can  be  established,  the  priority  il 
their  claims  to  the  inheritance  may  be  instantly  and  uncontrovotiU; 
decided.  I  have  no  predilection  for  any  particular  aystem,  and  1  sbd 
be  glad  to  confess  my  errors  and  to  cancel  all  I  have  written  npoo  tlH 
subject,  when  a  more  correct  plan  is  sanctioned  by  legd  authori^,  « 
the  general  \-oice  of  tbe  pTofenion. 
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URCHASE,  ficrqutaitioy  taken  in  its  largest  and  most 
extensive  sense,  is  thus  defined  by  Littleton^;  the  possession 
of  lands  and  tenements^  which  a  man  hath  by  his  own  act  or 
agreement,  and  not  by  descent  from  any  of  his  ancestors  or 
kindred.  In  this  sense  it  is  contradistinguished  from  acqui- 
sition by  right  of  blood,  and  includes  every  other  method  of 
coming  to  an  estate,  but  merely  that  by  inheritance  :  wherein 
the  title  is  vested  in  a  person,  not  by  his  own  act  or  agree- 
ment, but  by  the  single  operation  of  law*'. 

PuRCHAse,  indeed,  in  its  vulgar  and  confined  accepta- 
tion, is  applied  only  to  such  acquisitions  of  land,  as  are 
obtained  by  way  of  bargain  and  sale,  for  money,  or  some 
other  valuable  consideration.  But  this  falls  far  short  of  the 
legal  idea  of  purchase :  for,  if  I  give  land  freely  to  another, 
he  is  in  the  eye  of  the  law  a  purchasor  ^ ;  and  falls  within  Lit- 
tleton^s  definition,  for  he  comes  to  the  estate  by  his  own  agree- 
ment,  that  is,  he  consents  to  the  gift.  A  man  who  has  his 
father's  estate  settled  upon  him  in  tail,  before  he  was  bom, 
is  also  a  purchasor ;  for  he  takes  quite  another  estate  than  the 
law  of  descents  would  have  given  him.  Nay  even  if  the 
ancestor  devises  his  estate  to  his  heir  at  law  by  will,  with 
other  limitations,  or  in  any  other  shape  than  the  course  of 
descents  would  direct,  such  heir  shall  take  by  purchase**  (1). 

a  KC.  12.  b  Co«  Litt.  18.  c  IbU.  d  Lori  RKpa.  7S8. 


(1)  A  man  having  two  daughters  his  heirs,  devises  his  lands  to  them 
4nd  their  heirs,  and  dies.  They  shall  take  by  purchase  as  joint-tenants  r 
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But  if  a  mail)  seised  in  fee,  deyises  his  whole  estate  to  his 
heir  at  law^  so  that  the  heir  takes  neither  a  greater  nor  a  less 
estate  by  the  devise  than  he  would  have  done  without  it,  he 
shall  be  adjudged  to  take  by  descent «,  even  though  it  be 
charged  with  incumbrances  ^ ;  this  being  for  the  benefit  of 
creditors^  and  others^  who  have  demands  on  the  estate  of 
the  ancestor.  If  a  remainder  be  limited  to  the  heirs  of. 
Sempronius,  here  Sempronius  himself  takes  nothing ;  but 
if  he  dies  during  the  continuance  of  the  particular  estate) 
his  heirs  shall  take  as  purchaaorss.  But}  if  an. estate  be 
made  to  A  for  life,  remainder  to  his  right  heirs  in  fee,  his 
heirs  shall  take  by  descent :  for  it  is  an  ancient  rule  of  law, 
that  wherever  the  ancestor  takes  an  estate  for  life,  the  heir 
cannot  by  the  same  conveyance  take  an  estate  in  fee  by  fiur^ 
chaacj  but  only  by  descent  K  And,  if  A  dies  before  entry, 
still  his  heir  shall  take  by  descent,  and  not  by  purchase ;  for, 
where  the  heir  takes  any  thing  that  might  have  vested  in  the 
ancestor,  he  takes  by  way  of  descent^.  The  ancestor,  during 
his  life,  beareth  in  himself  all  his  heirs  >^;  and  therefore, 
when  once  he  is  or  might  have  been  seised  of  the  lands^ 
the  inheritance  so  limited  to  his  heirs  vests  in  the  ancestor 
himself:  and  the  word  '^  heirs*'  in  this  case  is  not  esteemed 
a  word  of  fiurchaae^  but  a  word  of  limitation^  enuring  so  as 
to  increase  the  estate  of  the  ancestor  from  a  tenancy  for  life 
to  a  fee-simple  (2).  And,  had  it  been  otherwise,  had  the 
heir  (who  is  uncertain  till  the  death  of  the  ancestor)  been 
allowed  to  take  as  a  purchasor  originally  nominated  in  the 
deed,  as  must  have  been  the  case  if  the  remainder  had  been 
expressly  limited  to  Matthew  or  Thomas  by  name ;  then,  in 
the  times  of  strict  feodal  tenure,  the  lord  would  have  been 

c  1  Roll.  Abr.  626.  h  l.Bcp.  104.  9  Lev.  GO.  lUym.  334. 

f  SaOc.  S41.   Loid  Raym.  788.  i  1  JUi».  M. 

S  lBoU.Alir.6a7.  k  Co.Iitt.t2. 


for  the  estate  of  joint-tenants,  and  tenants  in  common,  is  different  iii 
its  nature  and  quality  from  that  of  coparceners.    Cro.  EUz.  431. 
(2)  See  anu,  p.  172.  n.  3. 
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defrauded  by  such  t  limiution  of  the  fruits  of  his  sigiuorj, 
arising  frmn  a  descent  to  the  heir. 

What  we  cell  {lurcHiue,  fierftdtUio,  the  fieiidists  calbd 
eotiquftt,  eortfumrHiit,  or  eoufuitilio  < :  both  denoting  ui j  man 
of  acquiring  an  eatale  out  of  the  common  course  of  ufauit- 
ance.  And  this  is  stitl  the  proper  phrase  in  ttie  law  of  Scot- 
land ■■>  as  it  was  among  the  Norman  jurittS)  wbo 
{^343]  Btjrled  the  first  purcbaaor  (that  is,  he  wbo  bnwgAl 
the  estate  into  the  family  which  at  present  owuitj 
the  conqueror  or  eonqueretcr'.  Which  seems  to  be  aDtht 
was  meant  by  the  appellation  which  was  g^vcn  to  Wil&a 
the  Norman,  when  his  manner  of  ascending  the  throned 
England  was,  in  his  own  and  his  successors'  charters,  and  if 
the  historians  of  the  times,  entitled  conquae*tu»,  and  hinudf 
con^uaetior  or  congutgitor'' ;  signifying  that  he  was  thefra 
of  his  bmily  who  acquired  the  crown  of  England,  and  (totD 
whom  therefore  all  future  claims  by  descent  must  be  deriitd: 
though  now,  from  our  disuse  of  the  feodal  sense  of  the  woi 
together  with  the  reflexion  on  his  forcible  method  of  acq*! 
ntion,  we  are  apt  to  annex  the  ideaof  vtXory  to  this  nanM< 
conguett  or  eonguirition :  a  title  which,  howerer  just  viii 
regard  to  the  erown,  the  conqueror  never  pretended  wii 
regard  to  the  realm  of  England  ;  nor,  in  fact,  ever  hadr. 

Tax  difference  in  effect,  between  the  acquisition  of  a 
estate  by  descent  and  by  purchase,  consists  principally  i< 
these.two  points.  l.That  by  purchase  the  estate  acquire 
a  new  inheritable  quality,  and  is  descendible  to  tlie  owncf't 
blood  in  general,  and  not  the  blood  only  of  some  particuli' 
ancestor.  For,  when  a  man  takes  an  estate  by  purchase,  ^ 
lakes  it  not  ui  feudum  fiatemum  or  matemum,  which  wooM 
descend  only  to  the  heirs  by  the  father's  or  the  mother's  sidt: 
but  he  takes  it  ut  feudum  aniiguum,  as  a  feud  of  indefiiuK 
antiquity ;  whereby  it  becomes  inheritable  to  his  heirs  gent- 
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ral,  first  of  the  patemal»  and  then/  of  the  maternal  line. 
2.  An  estate  taken  by  purchase  will  not  make  th6  heif 
answerable  for  the  acts  of  the  ance8t<n*y  as  an  estate  by  descent 
will.  For,  if  the  ancestor  by  any  deed,  obligation,  cove- 
nant, or  the  like,  bindeth  himself  and  his  heirs,  and  dieth ; 
this  deed,  obligation,  or  covenant,  shall  be  binding  upon 
the  heir,  so  hr  forth  only  as  he  (or  any  other  in  trust  for 
him«)  had  any  estate  of  inheritance  vested  in  him  by  descent 
from  (or  any  estate  fiur  outer  vie  coming  to  him  by  special 
occupancy,  as  heir  to')  that  ancestor,  sufficient  to 
answer  the.  charge^;  whether  he  remains  in  posses*  [244] 
sion,  or  hath  aliened  it  before  action  brought  < ;  which 
sufficient  estate  isjn  the  law  called  aaseta  ;  froip  the  French 
w6rd,  oMBeZi  enough  ».  Therefore  if  a  man  covenants,  for 
himself  and  his  heirs,  to  keep  my  house  in  repair,  I  can  then 
(and  then  only)  compel  his  heir  to  perform  this  covenant, 
when  he  has  an  estate  sufficient  for  this  purpose,  or  ataeUy  by 
descent  from  the  covenantor :  for  though  the  covenant  descends 
to  the  heir,  whether  he  inherits  any  estate  or  no,  it  lies  dor- 
mant, and  is  not  compulsory,  until  he  has  assets  by  descent^. 

This  is  the  legal  signification  of  the  word  fierqiUHtioy  or 
purchase;  and  in  this  sense  it  includes  the  five  following 
methods  of  acquiring  a  title  to  estates :  1.  Escheat.  2.  Occu<> 
pancy.  3.  Prescription.  4.  Forfeiture.  5.  Alienation.  Of 
all  these  in  their  order. 

I.  Escheat,  we  may  remember  v,  was  one  .of  the  fruits 
and  consequences  of  feodal  tenure.  The  word  itself  is  pri*- 
ginally  French  or  Norman «,  in  which  language  it  signifies 
chance  or  accident ;  and  with  us  it  denotes  an  obstruction  of 
the  course  of  descent,  and  a  consequent  determination  of  the 
tenure,  by  some  unforeseen  contingency :  in  which  case  the 
land  naturally  results  back,  by  a  kind  of  reversion,  to  the 
original  grantor  or  lord  of  the  fee  y. 


q  Sut.  89  Car.  IL  c.  S.  lec  10. 

r  Ibid.  we.  12. 

f  1  P.  Win*.  777. 

t  Siat.3a]Kl4  W.uidH.ekl4. 

n  FincK.  hw,  119. 


V  Finch.  Rep.  80. 
w  Seepftf^.  73. 

X  Eachet,  or  tchet,  fbrmed  from  the  verb  exhrnr 
or  fcAWr,  to  happen. 

▼  iFeu^80.    C«.|itti3. 
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Escheat  therefore  being  a  title  frequently  vested  in  the 
lord  by  inheritance,  as  being  the  frUit  of  a  signiory  to  which 
he  was  entitled  by  descent,  (for  which  reason  the  lands 
escheating  shall  attend  the  signiory,  and  be  inheritable  by 
such  only  of  his  heirs  as  are  capable  of  inheriting  the  other',) 
it  may  seem  in  such  cases  to  fall  more  properly  under  the 
former  general  head  of  acquiiing  title  to  estaites,  viz,  by 

descent,  (being  vested  in  him  by  act  of  law,  and  not 
p45]     by  his  own  act  or  agreement,)  than  under  the  present 

by  purchase.  But  it  must  be  remembered  that,  in 
order  to  complete  this  title  by  escheat,  it  is  necessary  that 
the  lord  perform  an  act  of  his  own,  by  entering  on  the  lands 
and  tenements  so  escheated,  or  suing  out  a  v>rit  of  escheat^: 
on  failure  of  which,  or  by  doing  any  act  that  amounts  to  an 
implied  waiver  of  his  right,  as  by  accepting  homage  or  rent 
of  a  stranger  who  usurps  the  possession,  his  title  by  escheat 
is  barred  ^.  It  is  therefore  in  some  respect  a  title  acquired 
by  his  own  act,  as  well  as  by  act  of  law.  Indeed  this  may  also 
be  said  of  descents  themselves,  in  which  an  entry  or  other 
seisin  is  required,  in  order  to  make  a  complete  title ;  and 
therefore  this' distribution  of  titles  by  our  legal  writers,  into 
those  by  descent  and  by  purchase,  seems  in  this  respect  rather 
inaccurate,  and  not  marked  with  sufficient  precision  :  for,  as 
escheats  must  follow  the  nature  of  the  signiory  to  which  they 
belong,  they  may  vest  by  either  purchase  or  descent,  accord- 
ing as  the  signiory  is  vested.  And,  though  sir  Edward  Coke 
considers  the  lord  by  escheat  as  in  some  respects  the  assignee 
of  the  last  tenant^ ,  and  therefore  taking  by  purchase ;  yet,  on 
the  other  hand,  the  lord  is  more  frequently  considered  as 
being  ultimua  haercBy  and  therefore  taking  by  descent  in  a 
kind  of  caducary  succession. 

The  law  of  escheats  is  founded  upon  this  single  principle, 
that  the  blood  of  the  person  last  seised  in  fee*simple  is,  by 
some  means  or  other,  utterly  extinct  and  gone :  and,  since 
none  can  inherit  his  estate  but  such  as  are  of  his  blood  and 


z  Co.  Litt.  13. 

a_Bri».  Mr,  tit.  etcfieaf*  96. 


b  Ibid,  tiL  Qcaplarut,  25,    Co.  Litt.  SM. 
e  Il9st.ai5. 
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conaangttintty,  h  follows  as  a  regular  conseq[uence,  that  wheii 
tttch  blood  is  extmct,  the  inheritaiice  itself  must  fail ;  the 
land  must  become  what  the  feodal  writers  denomiate/^tiJtfm 
afiertum  ;  and  must  result  back  again  to  the  lord  of  the  fee» 
hy  whom,  or  hy  those  whose  estate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  those  fircfiter  d^ec* 
turn  idnguinia,  and  those  ftrofiter  tUlictum  ttnentia  :  the  one 
sort,  if  th^  tem^t  dies  without  heirs ;  the  other,  if  his  blood 
be  attainted*^.  But  both  these  species  may  well  be 
comprehended  under  the  first  denomination  only ;  for  [246] 
he  that  is  attainted  suffers  an  extinction  of  his  blood, 
as  well  as  he  that  dies  without  relations.  The  inheritable 
quality  is  expunged  in  one  instance,  and  expires  iii  the  other; 
or,  as  the  doctrine  of  escheats  is  very  fully  expressed  in 
Fleta'^,  ^'  dominuM  cafiUalia  feodi  loco  haeredia  habetuvy  quotiea 
"  fier  defectum  vel  detictum  extinguitur  aanguia  tenentiaJ* 

Escheats  therefore  arising  merely  upon  the  deficiency  of 
the  blood,  whereby  the  descent  is  impeded,  their  doctrine 
will  be  better  illustrated  by  considering  the  several  cases 
wherein  hereditary  blood  may  be  defi^cient,  than  by  any  other 
method  whatsoever. 

1,  2,  3.  The  first  three  cases,  wherein  inheritable  blood 
is  we^nting,  may  be  collected  from  the  rules  of  descent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  little  illustration  or  comment.  First,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  his 
ancestors :  secondly,  when  he  dies  without  any  relations  on 
the  part  of  those  ancestors  from  whom  his  estate  descended : 
thirdly,  when  he  dies  without  any  relations  of  the  whole 
blood.  In  two  of  these  cases  the  blood  of  the  first  purchaser 
is  certainly,  in  the  other  it  is  probably,  at  an  end  ;  and  there- 
fore in  all  of  them  the  law  directs,  th^t  the  land  shall  escheat 
to  the  lord  of  the  fee :  for  the  lord  would  be  manifestly  pre- 
judiced, if,  contrary  to  the  inherent  condition  tacitly  annexed 

d  Co.Iitt.13.92.  eLO.ct; 
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tx>  all  feudS}  any  person  should  be  8u£fered  to  succeed  to  the 
lands,  who  is  not  of  the  blood  of  the  first  feudatory,  to  whom 
for  his  personal  merit  the  estate  is  supposed  to  have  been 
granted  (3). 

4.  A  MONSTER^  which  hath  not  the  shape  of  mankind,  but 
in  any  part  evidently  bears  the  res^blance  of  the  brute  crea* 
tion^  hath  no  inheritable  blood,  and  cannot  be  heir  to  any 
land,  albeit  it  be  brought  forth  in  marriage  :  but,  although  it 
hath  defonnity  in  any  part  of  its  body,  yet  if  it  hath 
[247]  human  shape,  it  may  be  heir  ^  This  is  a  very  an- 
cient rule  in  the  law  of  England  s ;  and  its  reason  is 
too  obvious,  and  too  shocking,  to  bear  a  minute  discussion. 
The  Roman  law  agrees  with  our  own  in  excluding  such  births 
from  successions  ^ :  yet  accounts  them,  however,  children  in 
some  respects,  where  the  parents,  or  at  least  the  father,  Could 
reap  any  advantage  thereby » :  (as  the  jus  trium  Uberorum^  and 
the  like)  esteeming  them  the  misfortune,  rather  than  the 
fault,  of  that  parent.  But  our  law  will  not  admit  a  birth  of 
this  kind  to  be  such  an  issue,  as  shall  entitle  the  husband  to 
be  tenant  by  the  curtesy  ^ ;  because  it  is  not  capable  of  inherit- 
ing. And  therefore,  if  there  appears  no  other  heir  than  such 
*  ^  prodigious  birth,  the  land  shall  escheat  to  the  lord. 

f  Co.  Litt.  7,  8.  debet  inter  liberos  connumerari ;  et,  si  mctn- 

K  Qui  contra  fomiain  luuxuni  generii  con-  bra  nnt  innlilia  mut  toroioaii,  mm  tameneit' 

T^nw  more  procreantur,  ut  ri  mulicr  mon-  partus  moiutroitis.    Biact.  L  1.  c.  &  et  L  5. 

ttrosiuu  vel  prodig^osum  enixa  sit,  inter  lihros  tr.  5.  c  30. 

non  computcntur.    Partus  uunen,  cui  natura  h  FT.  1. 5. 14. 

aliquantulum  addiderit  vel  diminuerit,  ut  si  i  FC  50. 16. 135.  Paul.  4.  sent  9,  sec  69. 

sex  vel  uuitom  quatuor  dighos  liabuerit,  bene  k  Co.  litL  St. 


(3)  In  the  g^at  case  of  Burgess  «.  Wheate,  lord  chancellor  North- 
ington  determined  contrary  to  tlie  learned  opinions  of  lord  Mansfield 
and  of  sir  Thomas  Clarke  master  of  the  rolls,  whose  assistance  he  had 
requested,  that  where  a  ce»tuy  que  trutt  dies  without  heirs^  the  trust  does 
not  escheat  to  the  crown,  so  that  the  lands  may  be  recovered  in  a  court 
•f  equity  by  the  king,  but  that  the  trustee  shall  hold  them  for  his  owb 
bcneat  X  Bl.  Rep  123. 
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5.  Bastards  aire  incapable  of  being  heirs.  Bastards,  by 
our  law,  are  such  children  as  are  not  bom  either  in  lawful 
wedlock)  or  within  a  competent  time  after  its  determination  >. 
Such  are  held  to  be  nuUiua  Jiiiif  the  sons  of  nobody ;  for  the 
maxim  of  law  is>  qui  ex  damnato  coitu  naacuntuvy  inter  libero9 
non  contfiutantur^^.  Being  thus  the  sons  of  nobody,  they  have 
no  blood  in  them,  at  least  no  inheritable  blood ;  consequently, 
none  of  the  blood  of  the  first  purchaser :  and  therefore,  if 
there  be  no  other  claimant  than  such  illegitimate  children, 
the  land  shall  escheat  to  the  lord^^.  The.  civil  law  differs 
from  ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an 
inheritance,  if  after  its  birth  the  mother  was  married  to  the 
&thero:  and  also,  if  the  father  had  no  lawful  wife  or  child, 
then,  even  if  the  concubine  was  never  married  to  the  father, 
yet  she  and  her  bastard  son  were  admitted  each  to  one  twelfth 
of  the  inheritance  p  :  and  a  bastard  was  likewise  capa- 
ble of  succeeding  to  the  whole  of  his  mother's  estate,  [248] 
although  she  was  never  married ;  the  mother  being 
sufficiently  certain,  though  the  father  is  not  4.  But  our  law, 
in  fayor  of  marriage,  is  much  less  indulgent  to  bastards. 

Thxrb  is  indeed  one  instance,  in  which  our  law  has  shewn 
them  some  little  regard ;  and  that  is  usually  termed  the  case 
of  bastard  eigne  and  muUer  fmiane.  This  happens  when  a 
man  has  a  bastard  son,  and  afterwards  marries  the  mother, 
and  by  her  has  a  legitimate  son,  who  in  the  language  of  the 
law  is  called  a  mulier^  or,  as  GlanviK  expresses  it  in  his  Latin, 
fiUtM  mulieratua;  the  woman  before  marriage  being  concubinoy 
and  afterwards  mulier.  Now  here  the  eldest  son  is  bastard, 
or  bastard  eigne  j  and  the  younger  son  is  legitimate,  or  mulier 
fiuisne.  If  then  the  father  dies,  and  the,  bastard  eigne  enter^ 
upon  his  land,  and  enjoys  it  to  hb  death,  and  dies  sc^ised 
thereof,  whereby  the  inheritance  descends  to  his  issue ;  in 
this  case  the  mulier  fiuisncj  and  all  other  heirs,  (though 

I  See  Book  I.  eh.  UL  plbld^c.  12. 

m  Co.  litt.  S.  q  Cod.  6.  S7.  5. 

n  Finch,  law.  117.  r  K  7.  c.  I. 
a.Vov.  89.  Cl» 
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inlnon,  fome  coverts,  or  unier  any  iac&pjLckj  whatioeru,) 
are  totally  barred  of  their  light*.  AimI  this,  1 .  As  ft 
ment  on  the  muUer  for  his  negligonce,  in  not  enteral^  dur- 
ing the  boatard't  life,  and  evicting  him.  9.  Becaaac  the  hr 
Till  not  suffer  a  man  to  be  baatardized  alter  bis  death,  «ht 
entered  as  heir  and  died  seised,  and  so  pasaed  Cor  legitim* 
in  his  lifetime.  3.  Becauae  the  canon  lair  (fbllowinf  tbt 
civil)  did  allow  such  battard  eigne  ta  be  legitinute,  aa  ife 
subsequent  marriage  of  his  motberc  and  therofiire  thctn* 
of  England  (though  they  would  not  admit  either  the  aA* 
canon  law  to  rule  the  inheritances  of  this  kingdoim  yet)  pii 
tuch  a  regard  to  a  person  thus  peculiariy  circumstanced,  W 
after  the  land  had  descended  to  his  isuie,  they  would  ii 
unravel  the  matter  again,  and  suffer  his  estate  to  be  liuto 
Bbt  this  indulgence  was  shewn  to  no  other  kind  of  ha«Wi 
for,  if  the  mother  was  never  married  to  the  &ther,  udbf 

tard  could  have  no  colorable  title  at  all '. 
^349]         As  bastards  catmot  he  heirs  themaelves,  so  note 

can  they  httve  any  heirs  but  those  of  their  own  bo^, 
For,  as  all  collateral  kindred  conaists  in  being  derived bn' 
the  same  common  ancestor,  and  as  a  bastard  has  nohp 
ancestors,  he  can  have  no  collateral  kindred;  and,  ca>» 
quently  can  have  no  legal  heirs,  but  such  aa  claim  by  aKMi 
descent  from  himself.  And  therefore  if  a  bastard  purcbtf 
land  and  dies  seised  thereof  without  issue,  and  inteatate,^ 
lajid  shall  escheat  to  the  lord  of  the  fee  ". 

6.  Aliens''  also  are  incapable  of  talcing^  by  deaceat,  a 
iitheriung  » :  for  they  ere  not  allowed  to  have  any  inheritaUi 
blood  in  them  ;  rather  indeed  upon  a  principle  of  national  a 
civil  policy,  than  upon  reasons  strictly  iendal.  Thougli,K 
lands  had  been  suffered  to  fall  into  iheir  hands  vho  o«e  m 
allegi.uice  to  the  crown  of  England,  the  design  of  introdoc' 
ing  our  feuds,  the  defence  of  the  kingdom,  would  have  bees 
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defeated*    Wherefore  if  a  man  leaves  no  other  relatiens  but 
aljwDS}  his  lands  shall  escheat  to  the  lord. 

As  aliens  cannot  inherit^  so  far  they  are  on  a  level  with  bas^ 
lards ;.  but  as  they  are  also  disabled  to  hold  by  purchase*,  they 
are  under  still  greater  disabilities.  And,  as  they  can  neither 
hold  by  purchase,  nor  by  inheritance,  it  is  almost  superfluous 
to  say  that  they  can  have  no  heirs,  since  they  can  have  nothing 
{or  an  heir  to  inherit ;  but  so  it  is  expressly  holdeny,  because 
they  have  not  in  them  any  inheritable  blood. 

And  &rther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchases  lands,  (which  the  law  aUowa 
■uch  a  one  to  do,)  his  son,  bom  before  his  denizadon,  shall  not 
(by  the  common  law)  inherit  those  lands ;  but  a  son  bom  after* 
wards,  may,  even  though  his  elder  brother  be  living ;  for  the 
father,  before  denization,  had  no  inheritable  blood  to 
communicate  to  his  eldest  son;  but  by  denization  it  [350] 
acquires  an  hereditary  quality,  which  will  be  transmit- 
ted to  h'ls  subsequent  posterity.  Yet  if  he  had  been  naturalized 
by  act  of  parliament,  such  eldest  son  might  then  have  inherited ; 
for  that  cancels  all  defects,  and  is  allowed  to  have  a  retrospective 
energy,  which  simple  denization  has  not*. 

Sir  Edward  Coke  >  also  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  issue  two  sons,  who  are  thereby 
natural-bom  subjects ;  and  one  of  them  purchases  land,  and 
dies ;  yet  neither  of  these  brethren  can  be  heir  to  the  other. 
For  the  commune  vinculum^  or  common  stock  of  their  consan- 
guinity, is  the  father ;  and  as  he  had  no  inheritable  blood  in  him, 
he  could  communicate  none  to  his  sons ;  and,  when  the  sons 
can  by  no  possibility  be  heirs  to  the  father,  the  one  of  them 
shall  not  be  heir  to  the  other.  And  this  opinion  of  his  seems 
founded  upon  solid  principles  of  the  ancient  law;  not  only 
from  the  rule  before  cited  ^^  that  cettut/j  que  dcit  inheriter  al 
fierey  doit  inheriter  aljitz;  but  also  because  we  have  seen  that 
the  only  feodal  foundation,  upon  which  newly  purchased  land 
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qui  pouiMf  descend  to  ■  brather,  b  die  lupponUaa  and  ficdoB 
of  lav,  that  il  descended  from  some  one  of  his  anceaton:  boi 
in  this  case  as  the  immedUte  ancestor  was  an  alien,  from  iriua 
it  could  by  no  ppssibilitj^  descend,  this  should  destrof  the  nip- 
position,  and  impede  the  descent,  and  the  land  should  be  isli^ 
rited  utfeuiwn  Uricte  imvutHi  that  is  by  none  but  the  liaol 
descendants  of  the  purcbasiog  brother;  and  on  failu^  orthetB, 
should'  escheat  to  the  lord  of  the  fee.  But  this  o^nioo  hot 
been  since  overruled ' :  and  it  is  now  held  for  law,  that  the  km 
of  an  alien  bori)  here,  may  inheiit  to  each  other  ;  the .  dcxA 
from  one  brother  to  another  bein^  an  immediate  descent'.  Aid 
reas(»uibly  enough  upon  the  whole ;  for,  as  (in  commoo  ym- 
chases)  the  whole  of  the  supposed  descent  from  indefiniK 
ancestors  is  but  fictitious,  the  law  may  as  well  suppose  the  rcqii- 

site  ancestor  as  suppose  the  requisite  descent. 
[351]  It  is  also  cnact«],  by  the  statute  11  and  IS  W.IO. 
c.  6.  th«  all  persons,  being  natural-born  subjon  i 
the  king,  may  inherit  and  make  their  titles  by  descuit  fras 
any  of  their  ancestors  lineal  or  collateral ;  although  their  ixi" 
or  mother,  or  other  ancestor,  by,  from,  through,  or  uada 
vhom  they  derive  their  pedigrees,  were  bom  out  of  the  king^ 
aUe^ance.  But  inconvbniences  were  aflerwarda  af^rehoidei 
n  case  persons  should  thereby  gain  a  future  capacity  to  inbtA 
who  did  not  exist  at  the  death  of  the  person  last  seised.  M' 
Francis  the  eldest  brother  of  John  Stiles  be  an  alien,  and  Olite 
the  younger  be  a  natural^wrn  subject,  upon  John's  cicath  ntb- 
out  issue  his  Isnds  will  descend  to  Olircr  the  younger  broths: 
now,  if  afterwards  Francis  has  a  child  bom  in  England,  it  n 
fcatfd  that,  under  the  statute  o(  king  William,  this  new-bon 
child  might  defeat  the  estate  of  his  uncle  Oliver.  WhcnGxt 
it  il  provided,  by  the  statute  25  Geo.  II.  c.  39.  that  no  right  of 
inheritance  shall  accrue  by  virtue  of  the  former  statute  to  mf 
persons  whatsoever,  unless  they  are  in  being  |  and  capaUe  n 
take  as  heirs  at  the  death  of  the  person  last  seised :  with  u 
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exception  however  to  the  case,  where  lands  shdl  descend  to 
the  daughter  of  an  alien ;  which  descent  shall  be  divested  in 
&vor  of  an  after-bom  brother,  or  the  inheritance  shall  be 
divided  with  an  after-bom  sister  br  sisters,  according  to  the 
usual  rule  ^  of  descents  by  the  common  law. 

7.  Bt  attainder  also,  for  treason  or  other  felony,  the  blood 
of  the  person  attainted  is  so  corrupted,  as  to  be  rendered  no 
kHiger  inheritable. 

Gbeat  care  must  be  taken  to  distinguish  between  for- 
feiture of  lands  to  the  king,  and  this  species  of  escheat  to  the 
lord ;  which,  by  reason  of  their  similitude  in  some  circum- 
stances, and  because  the  crown  is  very  frequently  the  imme- 
diate lord  of  the  fee  and  therefore  entitled  to  both,  have  been 
often  confounded  together^  Forfeiture  of  lands,  and 
of  whatever  else  the  offender  possessed,  was  the  doc-  [352] 
trine  of  the  old  Saxon  law  *,  as  a  part  of  punishment 
for  the  offence ;  and  does  not  at  all  relate  to  the  feodal  system, 
nor  is  the  consequence  of  any  signiory  or  lordship  para- 
mount f;  but,  being  a  prerogative  vested  in  the  crown,  was 
neither  superseded  nor  diminished  by  the  introduction  of  the 
Norman  tenures ;  a  fruit  and  consequence  of  which,  escheat 
must  undoubtedly  be  reckoned.  Escheat  therefore  operates 
in  subordination  to  this  more  ancient  and  superior  law  of  for- 
feiture. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  is 
this :  that  the  blood  of  the  tenant,  by  the  commission  of  any 
felony,  (under  which  denomination  all  treasons  were  formerly 
comprized  s,)  is  corrupted  and  stained,  and  the  original  do- 
nation  of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vasal  on  the  implied  condition  of  dum  bene  se 
ge^serii.  Upon  the  thorough  demonstration  of  which  guiltf 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  estate  instantly  falls  back 
from  the  offender  ta  the  lord  of  the  fee,  and  the  inheritable 
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quality  of  his  blood  is  exdnguished  and  bioUed  out  for  ewr^ 
In  this  situation  the  law  of  feodal  escheat  was  brought  into 
England  at  the  conquest :  and  in  general  superadded  to  the 
ancient  law  of  forfeiture.  In  consequence  of  which  corrupt* 
tion  and  extinction  of  hereditary  bloody  the  land  of  all  felons 
would  immediately  revest  in  the  lord,  but  that  the  superior 
law  of  forfeiture  intervenes^  and  intercepts  it  in  its  passage : 
in  case  of  treason,  for  ever ;  in  case  of  other  fekmy^  for  only 
a  year  and  a  day  ;  after  which  time  it  goes  to  the  lord  in  a 
regular  course  of  escheat^,  as  it  would  have  done  to  the  heir 
of  Uie  felon  in  case  the  feodal  tenures  had  never  been  intro- 
duced. And  that  this  is  the  true  operation  and  genuine  his- 
tory of  escheats  will  most  eridently  appear  from  this  incident 
to  gavelkind  lands,  (which  seems  to  be  the  old  Saxon  tenure,) 
that  they  are  in  no  case  subject  to  escheat  for  felony,  though 

they  are  liable  to  forfeiture  for  treason  ^ 
(]353]  As  a  consequence  of  this  doctrine  of  escheat,  all 
lands  of  inheritance  immediately  revesting  in  the 
lord,  the  wife  6f  the  felon  was  liable  to  lose  her  dower,  till 
the  statute  1  £dw.  VI.  c.  12.  enacted,  that  albeit  any  person 
be  attainted  of  misprision  of  treason,  murder,  or  felony,  yet 
his  wife  shall  enjoy  her  dower.  But  she  has  not  this  indul- 
gence where  the  ancient  law  of  forfeiture  operates,  for  it  is 
expressly  provided  by  the  statute  5  &  6  Edw.  VI.  c.  1 1.  that 
the  wife  of  one  attaint  of  high  treason  shall  not  be  endowed 
at  all. 

Hitherto  we  have  only  spoken  of  estates  vested  in  the 
offender,  at  the  time  of  his  offence  cr  attainder.  And  here 
the  law  of  forfeiture  stops  ;  but  the  law  of  escheat  pursues 
the  matter  still  farther.  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguished,  it  follows  not  only  that 
all  that  he  now  has  shall  escheat  from  him,  but  also  that  hb 
shall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farther  illustrate  the  distinction  between  forfeiture 
and  escheat.  If  therefore  a  father  be  seised  in  fee,  and  the 
son  commits  treason  and  is  attainted,  and  then  the  father 
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dies :  here  the  lands  shall  escheat  to  the  lord;  because  the 
son,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir^ 
and  there  can  be  no  other  heir  during  his  life :  but  nothing 
•hall  be  forfeited  to  the  king,  for  the  son  never  had  any  in- 
terest  in  the  lands  to  forfeit^.  In  this  case  the  escheat  ope- 
rates, and  not  the  forfeiture ;  but  in  the  following  instance 
the  forfeiture  works,  and  not  the  escheat.  As  where  a  new 
felony  is  created  by  act  of  parliament,  and  it  is  provided  (as 
is  frequently  the  case)  that  it  shall  not  extend  to  corruption 
of  blood ;  here  the  lands  of  the  felon  shall  not  escheat  to  tlie 
lord,  but  yet  the  profits  of  them  ehall  be  forfeited  to  the  king 
for  a  year  and  a  day^  and  so  long  after  as  the  offender  lives  ^ 

There  is  yet  a  farther  consequence  of  the  corruption  and 
•ictinction  of  hereditary  blood,  which  is  this :  that  s 
the  person  attainted  shall  not  only  be  incapable  him-     [2^4] 
self  of  inheriting,  or  trapsmitting  his  own  property  by 
heirship,  but  shall  also  obstruct  the  descent  of  lands  or  tene- 
ments to  his  posterity,  in  all  cases  where  they  are  obliged  to 
derive  their  title  through  him  from, any  remoter  ancestor. 
The  channel  which  conveyed  the  hereditary  blood  from  his 
ancestors  to  him,  is  not  only  exhausted  for  the  present,  but 
totally  dammed  i\p  and  rendered  impervious  for  the  future. 
This  is  a  refinen^ent  upon  the  ancient  law  of  feuds,  which 
allowed  that  the  grandson  might  be  heir  to  his  grandfathery 
'though  the  son  in  the  intermediate  generation  was  guilty  of 
lelony  °».     But,  by  the  law  of  England,  a  man's  blood  is  so 
tmiversally  corrupted  by  attainder,  that  his  sons  can  neither 
Inherit  to  him  nor  to  any  other  ancestor",  at  least  on  the  part 
«f  their  attainted  farther. 

This  corruption  of  blood  cannot  be  absolutely  removed  but 
iDy  authority  of  parliament.  The  king  may  excuse  the  pub- 
lic punishment  of  an  offender ;  but  cannot  abolish  the  private 
right,  which  has  accrued  or  may  accrue  to  individuals  as  a 
cionsequence  of  the  criminars  attainder.    He  may  remit  a 
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ibrluture,  in  which  tbe  interect  of  thm  crown  m  jfciK  n» 
cenie4 :  but  he  cannot  wipe  »ny  the  comiptioiii  of  tiaii 
for  th«reio  a  third  person  hath  an  intereat^  the  lord  *)» 
cUimt  bf  each«at.  If  thereibre  a  awn  bath  a  kkii  ui  ■ 
attainted,  and  aftervatds  pardoned  b^  the  king ;  this  «n  ca 
never  inherit  to  his  Citheri  or  fathor'a  ancestor ;  became  to 
paternal  blood)  being  once  thorougbljr  corrupted  bf  to 
father's  attainder,  must  continue  so :  but  if  the  acHi  W  beti 
bom  after  the  pardon,  he  mightinherit;  because  bj  Ok  par- 
don the  btfaer  is  made  a  new  maU)  and  may  conrer  vw  b- 
herit^le  blood  to  his  after-born  children  «. 

Hereim  there  is  however  a  difference  betveeo  alicBtatf 
persons  attainted.    Of  aliens,  who  could  never 'bjr  mj  pn*" 

bility  be  hein,  the  Uw  takes  no  Dolic«  :  and  tkS'- 
(^3333    fore  we  have  seen,  that  an  alien  elder  brothv  iW 

not  impede  the  descent  to  a  natural^min  jcmfit 
brother.  But  in  attainders  it  is  otherwiae  :  for  if  a  iMtM 
issue  a  son,  and  is  attdnted,  and  afterwards  pardoot^i' 
then  hath  issue  a  second  sout  and  dies ;  here  the  ccffiv|*>J 
of  blood  is  not  removed  from  the  eldeat,  and  therefore  be  9\ 
not  be  heir ;  neither  can  the  youngest  be  heir,  for  he 
elder  brother  living,  of  whom  the  law  takes  notice,  as  be* 
had  a  possibilit}'  of  being  heir:  and  therefore  the  jrooC 
brother  shall  not  inherit,  but  the  land  shall  escheat  ta* 
lord !  though  had  the  elder  died  without  issue  in  the  lifc< 
the  father,  the  younger  son  bom  after  the  pardon  might  •* 
have  inherited,  for  he-hath  no  corruption  ofbloodv.  8oii> 
man  hath  issue  two  sons,  and  the  elder  in  the  lifetime  <rf* 
bther  hath  issue,  and  then  is  attainted  and  executed)  ti 
afterwards  the  father  dies,  the  lands  of  the  father  shall  » 
descend  to  the  younger  son  :  for  the  issue  of  the  elder,  m^ 
had  once  a  possibility  to  inherit,  shall  impede  the  desceU 
the  younger,  and  the  land  shall  escheat  to  the  lord^.  S 
Edward  Coke  in  this  case  allows',  that  if  the  ancestoi  I 
auainted,  his  sona  bom  before  the  attainder  may  be  hein 


CitA]P.  1$.  OF  tHtNG$.  255 

each  other ;  and  distinguishes  it  from  the  case  of  the  sons 
of  an  alien,  because  in  this  case  the  blood  was  inheritable 
when  imparted  to  them  from  the  father :  but  he  makes  a 
doubt  (upon  the  principles  before  mentioned,  which  are  now 
overruled*)  whether  sons,  bom  after  the  attainder,  can  inherit 
to  each  other,  for  they  never  had  arty  inheritable  blood  in 
them. 

Upon  the  whole  it  appears,  that  a  person  attainted  is  ndther 
allowed  to  retain  his  former  estate,  nor  to  inherit  any  future 
one,  nor  to  transmit  any  inheritance  to  his  issue,  either  imme- 
diately from  himself,  or  mediately  through  himself  from  aiiy 
remoter  ancestor ;  for  his  inheritable  »blood,  which  is  necessary 
either  to  hold,  to  take,  or  to  transmit  any  feodal  property,  is 
blotted  out,  corinipted,  and  extinguished  for  ever  :  the  conse- 
quence of  which  is,  that  estates  thus  impeded  in  their  descent, 
result  back  and  escheat  to  the  lord. 

This  corruption  of  blood,  thus  arising  from  feodal     [256]. 
principles,  but  perhaps  extended  fattber  than  even  those 
principles  will  warrant,  has  been  long  looked  upon  aa  a  pecu- 
liar hai'dship :  because  the  oppressive  pans  of  the  feodal  tenures 
being  now  in  general  tlbolished,  it  seems  unreasonable  to 
reserve  one  of  their  most  inequitable  consequences ;  namely, 
that  the  children  should  not  only  be  reduced  to  present  poverty, 
(which,  however  severe,  is  sufficiendy  justified  upon  reasons 
of  public  policy,)  but  also  be  laid  under  future  difficulties  of 
inheritance,  on  account  of  the  guilt  of  their  ancestor?.    And 
therefore  in  most  (if  not  all)  of  the  new  felonies  created  by 
parliament  since  the  reign  of  Henry  the  eighth,  it  is  declared 
that  they  shall  not  extend  to  any  corruption  of  blood :  and  by 
the  statute  7  Ann.  c.  21.  (the  operation  of  which  is  postponed 
by  the  statute  17  Geo.  II.  c.  39.)  it  is  enacted,  that,  after  the 
death  of  the  late  pretender,  and  his  sons,  no  attainder  for  trea- 
son shall  extend  to  the  disinheriting  any  heir,  nor  the  preju- 
dice of i«ny  person,  other  than  the  offender  himself:  which 
provisions  have  indeed  carried  the  remedy  farther  than  was 
required  by  the  hardship  above  complained  of;  which  is 
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only  the"  future  obstruction  of  descents^  where  the  pedigree 
happens  to  be  deduced  through  the  blOod  of  an  attainted 
ancestor. 

Bkfore  I  conclude  this  head,  of  escheat,  I  must  mention 
one  singular  instance  in  which  lands  held  in  fee-simple  are 
not  liable  to  escheat  to  the  lord,  even  when  their  owner  is  no 
more,  and  hath  left  no  heirs  to  inherit  them.     And  this  is 
the  case  of  a  corporation ;  for  if  that  comes  by  any  accident,  to 
be  dissolved,  the  donor  or  his  heirs  shall  have  the  land  again^ 
in  reversion,  and  not  the  lord  by  escheat;  which  is  perhaps 
the  only  instance  where  a  reversion  can  be  expectant  on  a 
grant  in  fee-simple  absolute.    But  the  law,  we  are  toldS  doth 
tacitly  annex  a  condition  to  every  such  gift  or  grant,  that  if  the 
corporation  be  dissolved,  the  donor  or  grantor  shall  re-enter ; 
for  the  cause  of  the  gift  or  grant  faileth.     This  is 
[257]     indeed  founded  upon  the  self-same  principle  as  the  law 
of  escheat :  the  heirs  of  the  donor  being  only  substituted 
instead  of  the  chief  lord  of  the  fee  ;  which  was  formerly  very 
frequently  the  case  in  subinfeudations,  or  alienations  of  lands 
by  a  vasal  to  be  holden  as  of  himself ;  till  that  practice  was 
restrained  by  the  statute  of  gtiia  emfitorea^  18  Edw.  I.  st.  1.  to 
which  this  very  singular  instance  still  in  some  degree  remains 
an  exception. 

There  is  one  more  incapacity  of  taking  by  descent,  which, 
not  being  productive  of  any  escheat,  is  not  strictly  reducible  to 
this  head,  and  yet  must  not  be  passed  over  in  silence.  It  is 
enacted  by  the  statute  11  &  12  Will.  III.  c.  4.  (3)  that  every 

t  Co.  Litt  13. 


(3)  This  act  was  repealed  by  the  18  Geo.  III.  c.  6.  so  far  as  to 
peripit  such  Roman  catholics  to  inherit  real  property,  as  would  take 
the  oath  of  allegiance  prescribed  in  the  statute  %  which  is  the  same 
oath  that  is  directed  to  be  taken  by  the  31  Geo.  III.  c.  32. ;  which  has 
repealed  all  the  other  odious  restrictions  upon  those  who  pro^Mb  the  Ro- 
man catholic  religion. 
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papist  who  shall  not  abjure  the  errors  of  his  reBg^on  by  taking 
the  oaths  to  the  govemmenti  and  making  the  deqlaration 
ag^ainst  transubstantiation,  within  six  months  after  he  has 
attained  the  age  of  eighteen  years>  shall  be  incapable  of  inherit- 
ing, or  taking,  by  descent,  as  well  as  purchase,  any  real  estates 
whatsoever ;  and  his  next  of  kin  being  a  protestant,  shall  hold 
them  to  his  own  use  till  such  time  as  he  complies  with  the 
terms  imposed  by  the  act.  This  incapacity  is  merely  personal ; 
it  affects  himself  only,  and  does  not  destroy  the  inheritable 
quality  of  his  blood,  so  as  to  impede  the  descent  to  others  of  his 
kindred.  In  like  manner  as,  even  in  the  times  of  popery,  one 
who  entered  into  religion  and  became  a  monk  professed  was 
incapable  of  inheriting  lands,  both  in  our  owni^  and  the  feodal 
law;  eo  quod  desiit  esse  miles  secuU  qtd /actus  est  Tidies  Christi; 
nee  benejicium  pertinet  ad  ettm  qui  non  debet  gerere  officium  ^. 
But  yet  he  was  accounted  only  civiUter  mortuusi  he  did  not 
impede  the  descent  to  others,  but  the  next  heir  was  entitled  to 
his  or  his  ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood,  recog- 
nised by  the  law  of  England ;  which,'  so  often  as  they  happen, 
occasion  lands  to  escheat  to  the  original  proprietary  or  lord. 

.  q  Co.  litX,  in.  w  2  Feml  SI. 
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OF  TITLE  BY  OCCUPANCY. 


Occupancy  is  the  taking  possession  of  those  6aDp 
which  before  belonged  to  nobody.  This  as  we  have  seei^' 
the  true  ground  and  foundation  of  all  property-,  or  of  kUI^ 
those  things  in  severalty,  which  by  the  law  of  nature|V|BK' 
fied  by  that  of  society,  were  common  to  all  mankind.  iKtt 
when  once  it  was  agreed  that  every  thing  capable  of  ofo^; 
ship  should  have  an  owneTi  natural  reason  suggested,  tiudtW 
who  could  first  declare  his  intention  of  appropriating  any  tiij 
to  his  own  use,  and,  in  consequence  of  such  intention,  acM 
took  it  into  possession,  should  thereby  gain  the  adMMhite  pit 
perty  of  it ;  according  to  that  rule  of  the  law  of  nations,  recflf 
nised  by  the  laws  of  Rome  i>,  fuod  nuLliu9  CMt,  id  ratume  noSf 
ali  occufianti  conceditur. 

This  right  of  occupancy,  so  &r  as  it  ccmcems  real  property 
(for  of  personal  chattels  I  am  not  in  this  place  to  speak,)  i^ 
been  confined  by  the  laws  of  England  within  a  very  narrow  o» 
pass ;  and  was  extended  only  to  a  single  instance :  namely,  wIkr 
a  man  was  tenant  ftur  outer  vicj  or  had  an  estate  gr^mted  tolas' 
self  only  (without  mentioning  his  heirs)  fi3r  the  life  of  anothtf 
man,  and  died  during, the  life  of  cestuy  que  -vicy  or  him  bf 
whose  life  it  was  holden :  in  this  case  he,  that  could  first  cour 
on  the  land,  might  lawfully  retain  the  possession  so  loog  ^ 
ce9tuy  que  vie  lived,  by  right  of  occupancy  c. 


«  See  pftg.  3  and  8. 
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T«W  «k«c^i|  %^  h«ivf^  bf  9^  recurring  to  ^at  princii 

oriUftg  to  th^  l%w  Qf  nat^ff  to  w^crt^w  U^e  prppcrt 

iMlds  wh^n  Wft  without  ^  Ifigfd  ^WV^er.    For  U  did  n< 

tp  tfee  gr{L9t9rs  tJte^gh  it  ftnrmwiy  «*  v»s  ^uppp.»ed  » 

for  }i«  }i«^  p^ed  Yf\\!^  fill  lus  int^i^sti  SQ  )opg  «»  cr 

7Vf>  lilted :  it  did  HQt  e3Gli^t  \^  the  lord  of  the  fee 

escheats  must  be  of  the  at>8olute  entire  (be)  and  no 

p^rticnUr  est^t^  pary^d  out  of  it :  inuch  lesa  of  so  % 

rimmant  as  this :  it  did  not  belong  to  the  grantee ;  fo 

de^:  it  did  DQt  descend  to  his  heirs;  for  there 

words  of  inh^ritai^pe  m  the  grant :  nor  could  it  vet 

executors;  for  i>o  executors  eould  succeed  to  a  f 

Belonging  therefore  to  nobody,  like  the  haercditaa  j 

the  Romanst  the  iaw  left  it  open  to  be  seised  and  appr 

hy  the  first  person  thut  could  enter  i^pon  it,  during  tl 

r98iuy  que  yie^  under  the  name  of  an  occupant.     B 

iYa»  no  right  of  opcupap^cy  allowed,  where  the  king 

reversion  of  the  lands ;  for  the  reversioner  hath  an  eqi 

^th  any  other  man  to  enter  upon  the  vacafiit  possess 

Hf  here  the  king*s  title  and  a  subject's  concur?  the  kin 

Vsi  always  preferred  i  against  the  king  therefore  the 

be  no  prior  occupant,  because  nttUvm  (cmfim  9ccurr 

Andy  even  in  the  case  of  a  subject,  had  the  estate  p 

-vie  been  granted  to  a  man  and  hi9  heirs  during  th 

ceetuy  que  vicy  there  the  heir  might,  and  still  may  e 

hold  possession,  and  is  called  in  law  a  sfiecial  occuj 

having  a  special  esclusive  right,  by  the  terms  of 

ginal  grant)  to  enter  upon  and  occupy  this  haeredita 

during  the  residue  of  the  estate  granted :  though  so 

thought  him  so  called  with  no  very  great  propriety  ^; 

such  estate  is  rather  a  descendible  freehold.    But  th 

common  occupancy  is  now  reduced  almost  to  nothin 

statutes :  the  one  29  Car.  II.  c.  3.  which  enacts  (a< 

to  the  ancient  rule  of  law  t)  that  where  there  is  nc 


d  Brtct.  1  3.  e.  9. 1 4.  tr.  3.  e.  0.  lec^  FIci. 
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occupant  (1))  in  whom  the  estate  may  vest,  the  tenant  pur 
outer  vie  may  devise  it  by  will^  or  it  shall  go  to  the  execu- 

tors  or  adjninistrators  and  be  assets  in  their  hands 
|[2603     for  payment  of  debts :  the  other  that  of  14  Geo.  XL 

c.  20.  which  enacts,  that  the  surplus  of  such  estate 
fiur  outer  viey  after  payment  of  debts,  shall  go  in  a  course  of 
distribution  like  a  chattel  interest. 

By  these  two  statutes  tlie  title  of  common  occupancy  is  ut- 
terly extinct  and  abolished :  though  that  of  «/ierta/ pccupancy 
by  the  heir  at  law,  continues  to  this  day ;  such  heir  being 
held  to  succeed  to  the  ancestor's  estate,  not  by  descent,  for 
then  he  must  take  an  estate  of  inheritance,  but  as  an  occu- 
pant specially  marked  out  and  appointed  by  the  original  grant. 
But,  as  before  the  statutes  there  could  no  common  occupancy 
be  had  of  incorporeal  i||preditaments,  as  of  rents,  tithes,  ad- 
Towsons,  common%  or  the  like  k,  (because,  with  respect  to 
them,  there  could  be  no  actual  entry  made,  or  corpdral  sei- 
sin had;  and  therefore  by  the  death  6f  the  grantee  /lur  outer 
vie  a  grant  of  such  hereditaments  was  entirely  determined,) 
so  now,  I  apprehend,  notwithstscnding  these  statutes,  such 
grant  would  be  determined  likewise ;  and  the  hereditaments 
would  not  be  devisable,  nor  vest  in  the  executors,  nor  go  in 
a  course  of  distribution.  For  these  statutes  must  not  be 
construed  so  as  to  create  any  new  estate,  or  keep  that  alive 
which  by  the  common  law  was  determined,  and  thereby  to 
defer  the  grantor's  reversion ;  but  merely  to  dispose  of  an 
interest  in  being,  to  which  by  law  there  was  no  owner,  and 

g  Co.  Litt  41.    VaiiRh.  201. 


(1)  The  meaning  of  tlie  statute  seems  to  be  this,  that  cyery  estade  fita^ 
outer  vie,  Mrhcthcr  diere  is  a  special  occupant,  or  not,  may  bc'devised 
like  other  estates  in  land,  by  a  will  attested  by  three  witnesses. 

If  not  devised,  and  tliere  is  a  special  occupant,  then  it  is  assets  by 
descent  in  the  hands  of  the  heir;  if  tliere  is  no  special  occupant,  then  H 
passes  like  personal  property  to  executors  and  udministrators,  and  shall 
be  assets  in  their  liands. 
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which  therefoi*e  was  left  open  to  the  first  occupant  (2).  When 
there  is  a  residue  left)  the  statutes  g^ve  it  to  the  executors  and 
administrators,  instead  of  the  first' occupant ;  but  they  will  not 
create  a  residue^  on  purpose  to  give  it  to  either  >^.  They  only 
meant  to  provide  an  appointed  instead  of  a  casual,  a  certain 
instead  of  an  uncertain,  owner  of  lands  which  before  were 
nobody's;  and  thereby  to  supply  this  canu  ominauay  and  render 
the  disposition  of  law  in  all  respects  entirely  uniform :  this  being 
the  only  instance  wherein  a  title  to  a  real  estate  could  ever  be 
acquired  by  occupancy. 

This,  I  say,  was  the  only  instance ;  for  I  think  there     [361] 
can  be  no  other  case  devised,  wherein  there  is  not  some 
owner  of  the  land  appointed  by  the  law.     In  the  case  of  a  sole 
corporation,  as  a  parson  of  a  church,  when  he  dies  or  resigns^ 
though  there  is  no  actiuU  owner  of  the  land  till  a  successor  bC; 

h  But  lee  now  the  sUrtote  S  Gea  III.  c  poreftl  hereditameati,  as  good  aad  eAbctnil 

17.whMinMk«latteiforoae,two,ortiiree  U aU iniaitt andpuiptta u hmam  of 

ftres  by  eedetkufied  penoDt  or  any  deem^  ceal  poMeNtoui. 
tynary  corpontkm  of  Uthes  or  other  incoi^ 


(3)  Loi^-keeper  Harcourt  has  declared,  there  is  no  difference  since 
the  29  Car.  II.  c.  3.  between  a  grant  of  corporeal  and  incorporeal 
hereditaments ^vr  outer  vie  s  for  by  that  statute  every  estate  pur  outer  vie 
is  made  devisable,  and  if  not  devised,  it  shall  be  assets  in  the  hands  of 
the  heir,  if  limited  to  the  heir ;  if  not  limited  to  the  heir,  it  shall  g« 
to  the  executors  or  administrators  of  the  grantee,  and  be  assets  in  their 
hands ;  and  the  statute  in  the  case  of  rents  and  other  incorporeal  here- 
ditaments, does  not  enlarge,  but  only  preserve  the  estate  of  the  grantee. 
3  P.  Wme.  264.  In  p.  113,  ante,  it  is  said,  that  an  estate  ^r  outer  vie 
cannot  be  entailed ;  yet  if  such  an  estate  be  limited  to  A  m  tail,  with 
remainder  to  B,  these  limitations  are  designations  of  the  persons  who 
shall  take  as  special  occupants ;  but  any  alienation  of  the  ^uoft  tenant  in 
tail  will  bar  the  interest  of  him  in  remainder.  See  3  Cbx  P.  Wms.  266. 
and  6  T.  H.  293.  where  it  appears  to  have  been  the  opinion  of  lord 
Northlngton  and  lord  Kenyon  that  the  tenant  in  tail  of  an  t$U^/hir 
outer  "vie  may  bar  the  remainders  over  by  his  wUl  alone- 
VOL.  II.  41  • 
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appointed,  yet  there  is  a  legale  fiotenUal  ownership,  subsisting 
'  in  contemplation  of  law;  and  when  the  successor  is  appointed, 
his  appointment  shall  have  a  retrospect  and  relation  backwards, 
so  as  to  entitle  him  to  all  the  profits  from  the  instant  that  the 
Tacancy  commenced.  And,  in  all  other  instances,  when  the 
tenant  dies  intestate,  and  no  other  owner  of  the  lands  is  to  foe 
found  in  the  common  course  of  descents,  there  the  law  vests  ail 
ownership  in  the  king,  or  in  the  subordinate  lord  of  the  fee,  by 
escheat. 

So  also  in  some  cases,  where  the  laws  of  other  nations  give 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rising 
of  an  island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or  dere 
liction  of  the  waters ;  in  these  instances  the  law  of  England 
assigns  them  an  immediate  owner.  For  Bracton  tells  us  ^  that 
if  an  island  arise  in  the  middle  of  a  rtvery  it  belongs  in  common 
to  those  who  have  lands  on  each  side  thereof;  but  if  it  be 
nearer  to  one  bank  than  the  other,  it  belongs  only  to  him»who 
1$  proprietor  of  the  nearest  shore  :  which  is  agreeable  to,  and 
probably  copied  from,  the  civil  law^.  Yet  this  seems  only  to 
be  reasonable,  where  the  soil  of  the  river  is  equally  divided 
between  the  owners  of  the  opposite  shores  :  for  if  the  whole 
Ml  is  the  freehold  of  any  one  man,  as  it  usually  is  whenever  a 
jieveral  fishery  is  claimed  i,  there  it  seems  just  (and  so  is  the 
constant  practice)  that  the  eyotts  or  little  islands,  arising  in  any 
j/jpart  of  the  river,  shall  be  the  property  of  him  who  owneth  the 
piscary  and  the  soil.  However,  in  case  a  new  island  rise  in 
the  seoj  though  the  civil  law  gives  it  to  the  first  occupant «, 
yet  ours  gives  it  to  the  king  n.  And  as  to  lands  gained 
[262]  from  the  sea,  either  by  alltcvicn^  by  the  washing  up 
of  sand  and  earth,  so  as  in  time  to  make  terra  Jirma; 
or  by  dereUctiony  as  when  the  sea  shrinks  back  below  the  usud 
watermark ;  in  these  cases  the  law  is  held  to  be,  that  if  this 
gain  be  by  little  and  little,  by  small  and  imperceptible  degrees, 

i  L  3.  c  2.  m  Iiut  2. 1. 18. 

k  Iiuua.  1. 22.  ^  «  Btnct  L  2.  c.  8.    CaUis  of  sewer*.  22r 

1  Salk.  «37.  Sec  pa;.  39. 
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it  shaU  go  to  the  owner  of  the  land  adjoining  o.  For  de  ndnhnU 
non  curat  lex :  andy  besides,  these  owners,  being  often  losers  by 
the  breaking  in  of  the  sea,  or  at  charges  to  keep  it  out,  this  pos* 
sible  gain  is  therefore  a  reciprocal  consideration  for  such  possi- 
ble charge  or  Iqes.  But,  if  the  aUuvion  or  dereliction  be  sudden 
and  considerable,  in  this  case  it  belongs  to  the  king ;  for,  as  the 
king  is  lord  of  the  sea,  and  so  owner  of  the  soil  while  it  is 
covered  ¥rith  water,  it  is  but  reasonable  he  should  have  the  soil, 
when  yie  water  has  left  it  dry  p.  So  that  the  quantity  of  eround 
gained,  and  the  time  during  which  it  is  gaining,  are  what  make 
it  either  the  king's,  or  the  subject's  property.  In  the  same 
manner  if  a  river,  running  between  ti^o  lordships,  by  degrees 
gains  upon  the  one,  and  thereby  leaves  the  other  dry ;  the 
owner  who  loses  his  ground  thus  imperceptibly  has  no  remedy; : 
but  if  the  course  of  the  river  be  changed  by  a  sudden  and  violent 
iiood,  or  other  hasty  means,  and  thereby  a  man  loses  his  ground, 
it  is  said  that  he  shall  have  what  the  river  has  left  in  any  pther 
place,  as  a  recompense  for  this  ^dden  loss  4.  And  this  law 
of  alluvions  and  derelictions,  with  regard  to  rivers^  is  nearly  the 
same  in  the  imperial  law  r ;  from  whence  indeed  those  our  deter* 
minations  seem  to  have  drawn  and  adopted  :  but  we  ourselves 
as  islanders,  have  applied  them  to  marine  increases  ;  and  have 
given  our  sovereign  the  prerog^ve  he  enjoys,  as  well  upon  the 
particular  reasons  before-mentioped,  as  upoii  this  other  general 
ground  of  prerogative,  which  was  formerly  remarked*,  that 
whatever  hath  no  other  owner  is  vested  by  the  law  in  the  king. 

«  9  Rdl.  Abr.  170.    Dyer.  380.  r  Imt.  S.  1.  SO,  SI,  S2, 2^  24. 

p  CalVu.  34.28.  V .        ^  See  Vol.  L  jpmg,  198^ 
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OF  TITLE  BY  PRESCRIPTION. 


A 


THIRD  method  of  acquiring  real  property,  by  purchase 
is  that  by  fireacrifition  ;  as  ivhen  a  man  can  shew  no  other  title 
to  what  he  claims,  than  that  he,  and  those  under  whom  he 
claims,  have  immemorially  used  to  enjoy  it.  Concerning 
customs,  or  immemorial  usages,  in  general,  with  the  seve- 
ral requisites  and  rules  to  be  observed,  in  order  to  prove 
their  existence  and  validity,  we  inquired  at  large  in  the  pre- 
ceding part  of  these  commentaries  *.  At  present  therefore  I 
shall  only,  first,  diuinguish  between  custom^  strictly  taken,  and 
prescrifitionj  and  then  shew,  what  sort  of  things  may  be  pre- 
scribed for. 

And,  first,  the  distinction  between  custom  and  prescription 
is  this  ;  that  custom  is  properly  a  local  usage,  and  not  annex- 
ed to  any  person;  such  as  a  custom  in  the  manor  of  Dale 
that  lands  shall  descend  to  the  youngest  son :  prescription  is 
merely  a  fiersonal  usage ;  as,  that  Sempronious  and  his  ances- 
tors, or  those  whose  estate  he  hath,  have  used  time  out  of 
mind  to  have  such  an  advantage  or  privilege  *>.  As  for  exam- 
ple ;  if  there  be  a  usage  in  the  parish  of  Dale,  that  all  the 
inhabitants  of  that  parish  may  dance  on  a  certain  close,  at 
all  times,  for^ their  recreation  (which  is  held®-  to  be  a  law- 
ful usage) ;  this  is  strictly  a  custom,  for  it  is  applied  to  the 
fUaee  in  genetal,  and  not  to  any  particular /^er«on«;  but  if  the 
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tenant)  who  is  seised  of  the  manor  of  Dale  in  fee,  alleges  that 
he  and  his  ancestors)  or  all  those  whose  estate  he  hath  in 
the  said  manor,  have  used  time  out  of  mind  to  have  common 
of  pasture  in  such  a  close,  this  is  properly  called  a  prescript 
tion ;  for  this  is  a  usage  annexed  to  the  /iere<m  of  the  owner  of 
thb  estate.  All  prescription  must  be  either  in  a  man  and 
his  ancestors,  or  in  a  man  and  those  whose  estate  he  hath  ^  i 
which  last  is  called  prescribing  in  a  que  eatate.  And  formerly 
a  man  might,  by  the  common  law,  have  prescribed  for  a  right 
which  had  been  enjoyed  by  his  ancestors  or  predecessors  at 
any  distance  of  time,  though  his  or  their  enjoyment  of  it  had 
been  suspended  *  for  an  indefinite  series  of  years.  But  by 
the  statute  pf  limitations,  33  Hen.  VIII.  c.  2.  it  is  enacted, 
that  no  person  shall  make  any  prescription  by  the  seisin  or 
possession  of  his  ancestor  or  predecessor,  unless  such  seisin 
or  possession  hath  been  within  threescore  years  next  before 
such  prescription  made ''. 

SxcoNOLT,  as  to  the  several  species  of  things  which  may, 
or  may  not,  be  prescribed  for :  we  may,  in  the  first  place, 
observe,  that  nothing  but  incorporeal  hereditaments  can  be 
dsdmed  by  prescription  ;  as  a  right  of  way,  a  common,  life, ; 
but  that  no  prescription  can  give  a  title  to  lands,  and  other 
corporeal  substances,  of  which  more  certain  evidence  may  be 
had  s.     For  a  man  shall  not  be  said  to  prescribe,  that  he  and 
Ills  ancestors  have  immemorially  used  to  hold  the  castle  of 
Arundel:  for  this  is  clearly  another  sort  of  title  ;  a  title  by 
corporal  seisin  and  inheritance,  which  is  more  permanent, 
and  therefore  more  capable  of  proof,  than  that  of  prescrip- 
tion.   But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe  ;  for  of  these  there  is  no  corporal 
seisin,  the  enjoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  th^m  can  depend  on  nothing  else 
but  immemorial  usage.     2.  A  prescription  must  always  be^ 

-    i  4  Rep.  33.  (Fd  41.  S.  3.)  to  ctHed  bceKwe  a  man,  that 

e  Co.  litt.  113.  gaiM  a  tide  by  pretoriptkm,  may  be  said  uau 

t  TUs  tide,  of  pveMriptioQ,  was  weNkBOwn  rtm  a^ere. 
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Ikt  will,  or  a  copyholder,  cannot  pre9cri|>e,  by  r^aj^qn  of  the  in- 
^ecility  of  their  e^tate^^^.     For,  as  prescription  \&  usage  beyaKl 
tiiTie  of- memory,  it  is  absurd  that  they  should  pretend  to  pR* 
fcribe  for  any  thing,  whose  estates  commeiiced  within  the  r* 
membrance  of  man.    And  therefore  the  cop|r)iolder  must  pre- 
scribe under  cover  of  his  lord's  estate,  and  the  tenant  Sx  life 
under  cover  of  the  tenant  in  fee-simple.    As,  if  tenant  for  life  o( 
a  manor  would  prescribe  for  a  right  of  commDn  as  apputaaot 
to  the  same,  he  must  prescribe  under  cover  of  the  tenant  in  ice- 
simple  ;  and  must  plead  that  John  Stiles  and  his  ancestors  bad 
immemorially  used  to  have  this  right  of  common,  appartenal 
to  the  said  manor,  and  that  John  Stiles  demised  the  sadd  mattV] 
with  its  appurtenances,  to  him  the  said  tenant  for  liie.  S.  A 
prescription  cannot  be  for  a  thing  which  cannot  benis^^ 
grant.    For  the  law  allows  prescription  only  in  suppty*^^ 
loss  of  a  grant,  and 'therefore  every  prescription  presof^ 
&  grant  to  have  existed.    Thus  the  lord  of  a  manor  cannot  pR'j 
scribe  (o  raise  a  tax  or  toll  upon  strangers ;  for,  as  such 
could  never  have  been  good  by  any  grant,  it  shall  not  be 
by  prescription  ^     4.  A  fourth  rule  is,  that  what  is  to  arise  H 
matter  of  record  cannot  be  prescribed  for,  but  must  be  daiitf 
by  grant,  entered  on  record;  such  as,  for  instance,  tbeitp 
franchises  of  deodands,  felons'  goods,  and  the  like.     These. li! 
I»cing  forfeited  till  the  matter  on  which  they  arise  is  founds 
the  inquisition  of  a  jury,  and  so  made  a  matter  of  record,  thtfr 
feiture  itself  cannot  be  claimed  by  an  inferior  title.    Buttkl 
franchises  of  treasure-trove,  waifs,  estrays,  and  the  like,  mays 
claimed  by  prescription;  for  they  arise  from  private  conting* 
cies,  and  not  from  any  matter  of  rtcord'^.      5.  Among  thfi^ 
incorporeal,  which  may  be  claimed  by  prescription,  a  distiucuos 
must  be  made  with  regard  to  the  manner  of  pre9cribing ;  thtis 
whether  a  man  shall  prescribe  in  a  gue  estatcj  or  in  himself  aD2 
his  ancestors.    For,  if  a  man  prescribes  in  a  gue  estate  (thatii 
in  himself  and  those  whose  estate  he  holds),  nothing  is  dwaik 
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by  this  prescription,  but  such  things  as  are  incident,  appendant, 
or  appurtenant  to  lands ;  for  it  would  be  absurd  to  claim  any 
thing  as  the  consequence,  or  appendix,  of  an  estate,  with  which 
the  thing  claimed  has  no  connexion :  but,  if  he  prescribes  in 
himself  and  his  ancestbt^  he  ihay  prescribe  for  any  thing 
whatsoever  that  lies  in  grant ;  not  only  things  that  are  appurte- 
nant, but  also  such  as  may  be  in  gross  ^.  Therefore  a  man  may 
prescribe,  that  he,  and  those  whose  estate  he  hath  in  the 
manor  of  Dale,  have  used  to  hold  the  advowson  of  Dale,  as 
afifiendctnt  to  that  manor :  but,  if  the  advowson  be  a  distinct 
inheritance,  and  not  appendant,  then  he  can  only  prescribe  in 
his  ancestors.  So  also  a  man  may  prescribe  in  a  que  estate  for 
a  common  apfiyirtenant  to  a  manor ;  but,  if  he  would  prescribe 
for  a  common  in  gross j  he  must  prescribe  in  himself  and  his 
Ancestors.  6.  Lastly,  we  may  observe,  that  estates  gained  by 
prescription  ate  not,  of  course,  descendible  to  the  heirs  general, 
like  other  purchased  estates,  but  are  an  exception  to  the  rule. 
For,  properly  speaking,  the  prescription  is  rather  to  be  con- 
sidered as  an  evid^Bice  of  a  former  acquisition,  than  as  an  acqui- 
sition de  novo :  and  therefore,  if  a  man  prescribes  for  a  right  of 
way  in  himself  and  his  ancestors,  it  will  descend  only  to  the 
blood  of  that  line  of  ancestors  in  whom  he  so  prescribes;  the 
prescription  in  this  ca^e  t>eing  indeed  a  species  of  descent. 
But,  if  he  prescribes  for  it  in  a  que  estate,  it  will  follow  the 
nature  of  that  estate  in  which  the  prescription  is  laid,  and  be 
inheritabk  in  the  same  manner,  whether  that  were  acquired  by 
descent  or  purchase ;  for  every  accessory  foUoweth  the  nature 
•fits  principal. 

% 
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OF  TITLE  BY  FORFEITURE. 


Jb  ORFEITURE  is  a  punishment  annexed  ky  law  to  some 
illegal  act,  or  neg^ligence,  in  the  owner  of  lands,  tenements,  or 
hereditaments :  whereby  he  loses  all  hb  interest  therein,  and 
they  go  to  the  party  injured,  as  a  recompense  for  the  wrong 
which  either  he  alone,  or  the  public  together  with  himself 
hath  sustained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited  in 
various  degrees  and  by  various  means :  1 .  By  crimes  and  mis* 
demesnors.  2.  By  alienation  contrary  to  law.  3.  By  non-pre« 
sentation  to  a  benefice,  when  the  forfeiture  is  denominated  a 
la/ise.  4.  By  simony.  5.  By  non-performance  of  conditions. 
6.  By  waste.  7.  By  breach  of  copyhold  customs.  8.  By  bank* 
niptcy. 

I.  The  foundation  and  justice  of  forfeitures  for  Crimea  and 
mUdememoray  and  the  several  degrees  of  those  forfeitures,  pro* 
portioned  to  the  several  offences,  have  been  hinted  at  in  the 
Ipeceding  volume »;  but  will  be  more  properly  consideredf 
and  more  at  large,  in  the  fourth  book  of  these  commentaries. 
At  present  I  shall  only  observe  in  general,  that  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
cro^vn  are  principally  the  following  six:  1.  Treason.  2.  Fe- 
lony. 3.  Misprision  of  treason.  4.  Praemunire,  5.  Drawing 
a  weapon  on  a  judge,  or  striking  any  one  in  the  presence  of 
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the  king's  principal  courts  of  justice.  6.  Popish  recusancyy 
or  non-observance  of  certain  laws  enacted  in  restraint  of 
papists.  But  at  what  time  they  severally  commence^  how  far 
they  extend)  and  how  long  they  endure,  will  with  greater 
propriety  be  reserved  as  the  object  of  our  future  inquiries. 

IL  Lands  and  tenements  may  be  f<M*feited  by  alienation^ 
or  conveying  them  to  another,  contrary  to  law.  This  is 
either  alienation  in  mortmain^  alienation  to  an  aHeuj  or  alien* 
ation  by  fiarticular  tenants  i  in  the  two  former  of  which  cases 
the  forfeiture  arises  from  the  incapacity  of  the  alienee  to  take, 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant. 

1.  Alibnation  in  mortmainy  in  mortua  manu^  is  an  aliena- 
tion of  lands  or  tenements  to  any  corporation,  sole  or  aggre- 
gate, ecclesiastical  or  temporal.  But  these  purchases  having 
been  chiefly  made  by  religious  houses,  in  consequenc^e 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occasioned  the  general  appellation  of  mort- 
main to  be  applied  to  such  alienations^,  and  .the  religious 
houses  themselves  to  be  principally  considered  in  forming  the 
statutes  of  mortmain ;  in  deducing  the  history  of  which  sta« 
tutes,  it  will  be  matter  of  curiosity  to  observe  the  great 
address  and  subtle  contrivance  of  the  ecclesiastics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
successive  parliaments  have  pursued  them  through  all  their 
finesses:  how  new  remedies  were  still  the.  parents  of  new 
evasions  ;  till  the  legislature  at  last,  though  with  difficultyi 
hath  obtained  a  decisive  victory. 

Bt  the  common  law  any  man  pmight  dispose  of  his  lands 
to  any  other  private  man  at  his  own  discretion,  especially 
when  the  feodal  restraints  of  alienation  were  worn  away. 
Yet  in  consequence  of  these  it  was  always,  and  is  stilly 
necessary^,  for  corporations  to  have  a  licehse  in  mortmain 
from  the  crown,  to  enable  them  to  purchase  lands ;  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not^ 
nnless  by  his  own  consent,  to  lose  his  privilege  of  escheats  andi 
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other  feodal  proiitS)  by  the  vesting  of  lands  in  tenants  that 
tan  never  be  attainted  or  die.  And  such  licenses  of  mortmain 
seem  to  have  been  necessary  among  the  Saxons,  above  sixty 
years  before  the  Norman  conquest  <^.  But,  besides  this  gen** 
eral  license  from  the  king,  as  lord  paramount  of  the  king- 
dom, it  was  also  requisite,  whenever  there  was  a  mesne  or 
intermediate  lord  between  the  king  and  the  alienor,  to  obtain 
his  license  also,  (upon  the  same  feodal  principles,)  for  the 
alienation  of  the  specific  land.  And  if  no  such  license  was 
obtained,  the  king  or  other  lord  might  respectively  enter  on 
the  lands  so  aliened  in  mortmain,  as  a  forfeiture.  The 
necessity  of  this  license  from  the  crown  was  acknowledged  by 
the  constitutions  of  Clarendon «,  in  respect  of  advowsons, 
which  the  monks  always  greatly  coveted,  as  being  the 
groundwork  of  subsequent  appropriations^.  Yet  such  were 
the  influence  and  ingenuity  of  the  clergy,  that  (nowithstand- 
ing  this  fundamental  principle)  we  find  that  the  largest  and 
most  considerable  dotations  of  religious  houses  happened 
within  less  than  two  centuries  after  the  conquest.  And 
(when  a  license  could  not  be  obtained)  their  contrivance 
seems  to  have  been  this :  that,  as  the  forfeiture  for  such  alien- 
ations  accrued  in  the  first  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate  first  conveyed  his  lands 
to  the  religious  house,  and  instantly  took  them'  back  again, 
to  hold  as  tenant  to  the  monastery  ;  which  kind  of  instanta- 
neous seisin  was  probably  held  not  to  occasion  any  forfeiture : 
and  then,  by  pretext  of  some  ot|)er  forfeiture,  surrender,  or 
escheat,  the  society  entered  into  those  lands  in  right  of  such 
their  newly -acquired  signiory,  as  immediate  lords  of  the  fee. 
But,  when  these  dotations  began  to  grow  numerous,  it  was 
observed  that  the  feodal  services,  ordained  for  the  defence  of 
the  kingdom,  were  every  dfey  visibly  withdrawn ;  that  the 
circulation  of  landed  property  from  man  to  man  began  to 
stagnate  ;  and  that  the  lords  were  curtailed  of  the  fruits  of 
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their  slgpiiories,  their  escheats,  wardships,  reliefs,  and  the- 
like  :  and  therefore,  in  order  to  prevent  this,  it  was  ordered 
by  the  second  of  king  Henry  IIFs  great  charters  s,  and  after- 
wards by  that  printed  in  our  common  statute*books,  that  all 
such  attempts  should  be  void,  and  the  land  forfeited  to  the 
lord  of  the  fee"*. 

But,  as  this  prohibition  extended  only  to  religious  houses ^ 
bishops  and  other  sole  corporations  were  not  included  therein ; 
and  the  aggregate  ecclesiastical  bodies,  (who,  sir  Edward 
Coke  observes  S  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counsel  the  best  learned  men  that  they  could' 
get)  found  many  means  to  creep  out  of  this  statute,  by  buying 
in  lands  that  were  bonajide  holden  of  themselves  as  lords  of 
the  fee,  and  thereby  evading  the  forfeiture ;  or  by  taking 
long  leases  for  years,  which  first  introduced  those  extensive 
terms,  for  a  thousand  or  more  years,  which  are  now  so  fre- 
quent in  conveyances.  This  produced  the  statute  de  religioaisy 
7  £dw.  I ;  wluch  provided,  that  no  fiersotiy  religious  or  other 
whatsoever,  should  buy,  or  sell,  or  receive,  under  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatsoever,  nor 
should  by  any  art  or  ingenuity  appropriate  to  himself,  any 
lands  or  tenements  in  mortmain ;  upon  pain  that  the  imme- 
diate lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might 
enter  thereon  as  a  forfeiture.. 

This  seemed  to  be  a  sufficient  security  against  all  aliena- 
tions in  mortmain :  but  as  these  statutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
houses  now  began  to  set  up  a  fictitious  title  to  the  land» 
which  it  was  intended  they  should  have,  and  to  bring  an 
action  to  recover  it  against  the  tenant ;  who,  by  fraud  and 

S  A.  D.  1217.  oap.  43.  edh.  Oxon.  recepU  tcnendam:  »i  quia  autem  de  caetero 
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collusion,  made  no  defence,  and  thereby  judgment  was  given 
for  the  religious  house,  which  then  recovered  the  land  hj  sen- 
tence of  law  upon  a  supposed  prior  title.  And  thus  they  had 
the  honor  of  inventing  those  fictitious  adjudications  of  right, 
which  are  since  become  the  great  assurance  of  the  kingdom, 
under  the  name  of  common  recoveries.  But  upon  this  the 
statute  of  Westminster  the  second,  1 3  £dw.  I.  c.  33.  enacted, 
that  in  such  cases  a  jury  shall  try  the  true  right  of  the  de- 
mandants or  plaintiffs  to  the  land,  and  if  the  religious  house 
or  corporation  be  found  to  have  it,  they  shall  still  recover 
seisin ;  otherwise  it  shall  be  forfeited  to  the  immediate  lord 
of  the  fee,  or  else  to  the  next  lord,  and  finally  to  the  king, 
upon  the  immediate  or  other  lord's  default.  And  the  like 
provision  was  made  by  the  succeeding  chapter  S  in  case  the 
tenants  set  up  crosses  upon  their  lands  (the  badges  of  knights 
templars  and  hospitallers)  in  order  to  protect  them  from  the 
feodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
those  religious  and  military  orders.  So  careful  indeed  was 
this  provident  prince  to  prevent  any  future  evasions,  that  when 
the  statute  of  quia  emfttoresy  18  £dw.  I.  abolished  all  sub- 
infeudations, and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord  \  a  proviso 
was  inserted  »  that  this  should  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afterwards  the 
method  of  obtaining  the  king's  license  by  writ  of  ad  quod 
damnum  was  marked  out,  by  the  statute  37  Edw.  I.  st.  2.  it 
was  farther  provided  by  statute  34  Edw.  I.  st.  3.  that  no  such 
license  should  be  effectual,  without  the  consent  of  the  mesne 
or  intermediate  lords. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesias- 
tical ingenuity ;  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devised  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themselves  directly,  but 
to  nominal  feoffees  to  the  use  of  the  religious  houses ;  thus 
distinguishing  between  the  fiosaeasion  and  the  use^  and  receiv- 
ing the  actual  profits,  while  the  seisin  of  the  lands  remained  in 

k  Mp.  33.  1  2  Inn.  501.  m  c»iv  3. 
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the  nominal  feoffee ;  who  was  held  bj  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  be  bound  in  conscience 
to  account  to  his  ceetuy  que  use  for  the  rents  and  emoluments 
of  the  estate.  And  it  b  to  these  inventions  that  our  practisers 
are  indebted  for  the  introduction  of  uses  and  trusts,  the  foun- 
dation of  modem  conveyancing.  But,  unfortunately  for  the 
inventors  themselves,  they  did  not  Iqng  enjoy  the  advantage 
of  their  new  device ;  for  the  statute  15  Ric.  II.  c.  5.  enacts 
that  the  lands  which  had  been  so  purchased  to  uses  should  be 
amortised  by  license  from  the  crown,  or  else  be  sold  to  pri- 
vate persons ;  and  that  for  the  future,  uses  shall  be  subject 
to  the  statutes  of  mortmain,  and  forfeitable  like  the  lands 
themselves.  And  whereas  the  statutes  had  been  eluded  by 
purchasing  large  tracts  of  land,  adjoining  to  churches,  and 
consecrating  them  by  the  name  of  church-yards,  such  subtle 
imagination  is  also  declared  to  be  within  the  compass  of  the 
statutes  of  mortmain*  And  civil  or  lay  corporations,  as  well 
as  ecclesiastical,  are  also  declared  to  be  within  the  mischief, 
and  of  course  within  the  remedy  provided  by  those  salutary 
laws.  And,  lastly,  as  during  the  times  of  popery  lands  were 
frequently  given  to  superstitious  uses,  though  not  to  any 
corporate  bodies ;  or  were  made  liable  in  the  hands  of  heirs 
and  devisees  to  the  charge  of  obits,  chaunteries,  and  the  like^ 
which  were  equally  pernicious  in  a  well-governed  state  as 
actual  alienations  in  mortmain ;  therefore,  at  the  dawn  of  the 
reformation,  the  sutute  33  Hen.  VIlI.  c.  10.  declares,  thai 
all  future  grants  of  lands ;  for  any  of  the  purposes  aforesaid,  if 
granted  for  any  longer  term  than  twenty  years,  shall  be  void. 
But,  during  all  this  time,  it  was  in  the  power  of  the 
crown,  by  granting  a  license  of  mortmain,  to  remit  the 
forfeiture,  so  far  as  related  to  its  own  rights  ;  and  to  enable 
any  spiritual  or  other  corporation  to  purchase  and  hold  any 
lands  or  tenements  in  perpetuity ;  which  prerogative  is 
declared  and  confirmed  by  the  statute  18  Edw.  III.  st.  3.  c.  3. 
But,  as  doubts  were  conceived  at  the  time  of  the  revolu- 
tion how  far  such  license  was  valid  °,  since  the  king  had  no 
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acquire  any  real  property ;  as  was  obsenred  in  the  preceding 
volume'. 

3.  Lastly^  alienations  ^  fiariicular  ttnantBy  when  they 
are  greater  than  the  law  entitles  them  to  make^  and  devest 
the  remainder  or  reversion  ^y  are  also  forfeitures  to  him  whose 
right  is  attacked  thereby.  As,  if  tenant  for  his  own  life 
alienes  by  feoffment  or  fine  for  the  life  of  another,  or  in  tail, 
or  in  fee ;  these  being  estates,  which  either  must  or  may  last 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconsistent  with  the  nature  of  his  interest, 
but  is  also  a  forfeiture  of  his  own  particular  estate  to  him  in 
remainder  or  reversion  <>.  For  which  there  seem  to  be  two 
reasons.  First,  because  such  alienation  amounts  to  a  renun- 
ciation of  the  feodal  connexion  and  dependence  ;  it  implies  a 

refusal  to  perform  the  due  renders  and  services  to  the 
[275]   lord  of  the  fee,  of  which  fealty  is  constantly  one ;  and 

it  tends  in  its  consequence  to  defeat  and  devest  the 
remainder  or  reversion  expectant:  as  therefore  that  is  put  in 
jeopardy,  by  such  act  of  the  particular  tenant,  it  is  but  just 
that,  upon  discovery,  the  particular  estate  should  be  forfeited 
and  taken  from  him,  who  has  shewn  so  manifest  an  inclination 
to  make  an  improper  use  of  it.  The  other  reason  is,  because 
the  particular  tenant,  by  granting  a  larger  estate  than  his 
own,  has  by  his  own  act  determined  and  put  an  entire  end 
to  his  own  original  interest ;  and  on  such  determination  the 
next  taker  is  entitled^to  enter  regularly,  as  in  his  remainder 
or  reversion.  The  same  law,  which  is  thus  laid  down  with 
regard  to  tenants  for  life,  holds  also  with  respect  to  all  ten- 
ants of  the  mere  freehold  or  of  chattel  interests ;  but  if  tenant 
in  tail  alienes  in  fee,  this  is  no  immediate  forfeiture  to  the 
remainder-man,  but  a  mere  di^coneinuance  (as  it  is  called^) 
of  the  estate-rtail,  which  the  issue  may  afterwards  ^avoid  by 
due  course  of  law  ^ :  for  he  in  remainder  or  reversion  hath 
only  a  very  remote  and  barely  possible  interest  therein, 

t  Book  L  pftg.  3T2.  tr  See  book  UL  eh.  10. 

r  Ca  UtL  iJl.  X  Utt.  sec.  595,  ^  7. 
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until  the  issue  in  tul  is  extinct.  But  in  case  of  such  forfeitures 
by  particular  tenants,  all  legal  estates  by  them  before  created, 
as  if  tenant  for  twenty  years  grants  a  lease  for  fifteen,  and  all 
charges  by  him  lawfully  made  on  the  lands,  shall  be  good  and 
available  in  lawy.  For  the  law  will  not  hurt  an  innocent  lessee 
for  the  &ult  of  his  lessor ;  nor  permit  the  lessor,  after  he  has 
granted  a  good  and  lawful  estate,  by  his  own  act  to  avoid  it, 
and  defeat  the  interest  which  he  himself  has  created. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an 
illegal  alienation  by  the  particular  tenant,  is  the  civil  crime  of 
disclaimer;  as  where  a  tenant,  who  holds  of  any  lord,  neglects 
to  render  him  the  due  services,  and,  upon  an  action  brought  to 
.  recover  them,  disclaims  to  hold  of  his  lord.  Which  disclaimer  of 
tenure  in  any  court  of  record  is  a  forfeiture  of  the  lands,  to  the 
lord  >,  upon  reasons  most  apparently  feodal.  And  so 
likewise,  if  in  any  court  of  record  the  particular  tenant  [27fir] 
does  any  act  which  amounts  to  a  virtual  disclaimer ;  if 
he  claims  any  greater  estate  than  was  granted  him  at  tlie  first 
infeodation,  or  takes  upon  himself  those  rights  which  belong 
only  to  tenants  of  a  superior  class*;  if  he  affirms  the  reversion 
to  be  in  a  stranger,  by  accepting  his  fine,  attorning  as  his  tenant^ 
collusive  pleading,  and  the  like  ^ ;  such  behaviour  amounts  to  a 
forfeiture  of  hi^  particular  estate. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of 
presentation  to  a  church  accrues  to  the  ordinary  by  neglect  of 
the  patron  to  present,  to  the  metropolitan  by  neglect  of  the 
ordinary,  and  to  the  king  by  neglect  of  the  metropolitan.  For 
it  being  for  the  interest  of  religion,  and  the  good  of  the  public, 
that  the  church  should  be  provided  with  an  officiating  ministeri 
the  law  has  therefore  given  this  right  of  lapse,  in  order  to 
quicken  the  patron;  who  might  otherwise,  by  suffi:ring  the 
church  to  remain  vacant,  avoid  paying  his  ecclesiastical  dues, 
and  frustrate  the  pious  intentions  of  lus  ancestors.    This  right 

y  Co.  Utt.  tM.  »  Co.  Litt.  252. 
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of  lapie  was  first  established  about  the  time  f  tkcmgh  not  bf 
the  authority  ^)  of  the  council  of  Lateran  d,  which  was  in  the 
?eign  of  our  Henry  the  second,  when  the  bishops  first  began  to 
exercise  universally  the  right  of  institution  to  churches  •.  And 
therefore^  where  there  is  no  right  of  institution,  there  is  no  right 
of  lapse :  so  that  no  donative  can  lapse  to  the  ordinary  ^y  unless 
it  hath  been  augmented  by  the  queen's  bounty  ir.  But  no  r^ht 
of  lapse  can  accrue,  when  the  original  presentation  is  in  the 
crown**  (3). 

The  term,  in  which  the  title  to  present  by  lapse  accrues  from 
the  one  to  the  other  successively,  is  six  calendar  months  s  (fol- 
lowing in  this  case  the  computation  of  the  church,  and 
[2773     not  the  usual  one  of  the  common  law,)  and  this  exclu* 
sive  of  the  day  of  the  avoidance^.     But,  if  the  bishop 
be  both  patron  and  ordinary,  he  shall  not  have  a  double  time 
allowed  him  to  collate  in^ ;  for  the  forfeiture  accrues  by  law, 
whenever  the  negligence  has  continued  six  months  in  the  same 
person.     And  also  if  the  bishop  doth  not  collate  his  own  ckri 
immediately  to  the  living,  and  the  patron  presents,  though 
after  the   six  months  are  lapsed,  yet  his  presentation  is  good, 
and  the  bishop  is  bound  to  institute  the  patron's  clerk ».    For 
as  the  law  only  gives  the  bishop  this  title  by  lapse,  to  puniih 
the  patron's  negligence,  there  is  no  reason  that,  if  the  bishop 
himself  be  guilty  of  equal  or  greater  negligence,  the  patron 
should  be  deprived  of  his  turn.     If  the  bishop  suffer  the  pit- 
sentation  to  lapse  to  the  metropolitan,  the  patron  also  has  the 
same  advantage  if  he  presents  before  the  archbishop  has  filkd 

c  2  Ron.  Abr.  336.  pi.  10.  h  Stat.  17  Edw.  II.  c.  8,    2  Inst-  m. 

d  Bmcton.  L  4.  tr.  3.  c  3.  r  6  Rep.  62.    RcgbC  4^ 

e  See  pag^.  23.  k  3  Inst.  361. 

f  Bro.  Abr.  Ut.  Quar.  Imped.  3  Cro.  Jac.  I  Gib<.  Cod.  79?. 

ns.  m  3  IiMt.  273. 
g  St.  1  Geo.  I.  St.  3.  c.  10. 


(3)  If  a  right  of  lapse  accrues  to  the  bishop  and  he  dies,  or  ia  tnns- 
lated  before  he  avails  himself  of  it,  the  rig^t  of  presentatiun  to  the  IsMed 
benefice  does  not  pass  to  the  king,  like  the  vacaiQt  patix>nage  of  tka  9tt, 
but  to  the  guardian  of  the  spiritualties.    Gib^.  TTO. 
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up  the  benefice ;  and  that  for  the  same  reason.  Yet  the 
ordinary  cannot)  after  lapse  to  the  metropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  archbishops.  For  he  had 
no  permanent  right  and  interest  in  the  advowson,  as  the 
^tron  hath)  but  merely  a  temporary  one ;  which  having  ne- 
glected to  make  use  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  presentation  lapses  to  the  king,  pre- 
rogative here  intervenes  and  makes  a  difference ;  and  the 
patron  shall  never  recover  his  right  till  the  king  has  satisfied 
his  turn  by  presentation:  for  milium  tem/nit  occurrit  regi^. 
And  therefore  it  may  seem,  as  if  the  church  might  continue 
void  for  ever,  unless  the  king  shall  be  pleased  to  present ;  and 
a  patron  thereby  be  absolutely  defeated  of  his  advowson.  But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power  in 
the  patron's  hands,  of  as  it  were  compelling  the  king  to  pre- 
sent. For  if,  during  the  delay  of  the  crown,  the  patron  him- 
self presents,  and  his  clerk  is  instituted,  the  king  indeed  by 
presenting  another  may  turn  out  the  patron's  clerk ;  or,  afteir 
induction,  may  remove  him  by  qnare  imfiedi^:  but  if  he  does 
not,  and  the  patron's  clerk  dies  incumbent,  or  is  canonical!^ 
deprived,  the  king  hath  lost  his  right,  which  was  only  to  the 
next  or  first  presentation  p. 

In  case  the  benefice  becomes  void  by  death,  or  [278] 
cession  through  plurality  of  benefices,  there  the 
patron  is  bound  to  take  notice  of  the  vacancy  at  his  own  peril ; 
tor  these  are  matters  of  equal  notoriety  to  the  patron  and 
ordinary :  but  in  case  of  a  vacancy  by  resignation,  or  canoni- 
cal deprivation,  or  if  a  clerk  presented  be  refused  for  insuffi** 
ciexicy,  these  being  matters  of  which  the  bishop  alone  is  pre- 
sumed to  be  cognizant,  here  the  law  requires  him  to  give 
notice  thereof  to  the  patron,  otherwise  he  can  take  no  advan- 
tage by  way  of  lapse  ^  (4).  Neither  shall  any  lapse  thereby 
accrue  to  the  metropolitan  or  to  the  king ;  for  it  is  univer- 

n  2  Roll.  Abr.  368.  p  7  Hep.  29.    Cro.  Eiiz.  44. 

o  DC  and  St.  d.  S.  o.  36.  Cto.  Cot.  355.  q  4  Rep.  7ff.    3  ImC.  032. 
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tally  truei  that  neither  the  archbishop  or  the  king  shall  eTer 
present  by  lapse^  but  where  the  immediate  ordinary  might 
have  collated  by  lapse,  within  the  six  months^  and  hath  ex- 
ceeded his  time :  for  the  first  step  or  beginning  &ileth,  et 
guod  non  habet  firinci/iium^  non  hahet  Jinem  i*.  If  the  bishop 
refuse  or  neglect  to  examine  and  admit  the  patron's  clerki 
without  good  reason  assigned  or  notice  given,  he  is  styled  a 
disturber  by  the  law,  and  shall  nothave  any  title  to  present  by 
lapse ;  for  no  man  shall  take  advantage  of  his  own  wrong*. 
Also  if  the  right  of  presentation  be  litigious  or  contested, 
and  an  action  be  brought  against  the  bishop  to  try  the  title, 
no  lapse  shall  incur  till  the  question  of  right  be  decided^ 

IV.  Bt  vimony^  the  right  of  presentation  to  a  livfaig  is  for- 
feited and  vested  pro  hac  vice  in  the  crown.  Simony  is  the 
x^orrupt  presentation  of  any  one  to  an  ecclesiastical  benefice 
for  money,  g^ft,  or  reward.  It  is  so  called  from  the  resem- 
blance it  is  said  to  bear  to  the  sin  of  Simon  Magus,  though 
the  purchasing  of  holy  orders  seems  to  approach  nearer  to 
his  offence.  I|  was  by  the  canon  law  a  very  grievous  crime: 
and  is  so  much  the  more  odious,  because,  as  sir  Edward  Coke 
observes  »,  it  is  ever  accompanied  with  perjury ;  for  the  pre- 
sentee is  sworn  to  have  committed  no  simony.  How- 
[279]  ever  it  was  not  an  offence  punishable  in  a  criminal 
way  at  the  common  law  ^'y  it  being  thought  sufi&ci«it 
to  leave  the  clerk  to  ecclesiastical  censures.  But  as  these  did 
not  affect  the  simoniacal  patron,  nor  were  efficacious  enough 
to  repel  the  notorious  practice  of  the*  thing,  divers  acts  of  p«^ 
liament  have  been  made  to  restrain  it  by  means  of  civil  for* 
feitures;  which  the  modem  prevailing  usage,  with  regaidto 
spiritual  preferments,  calls  aloud  to  be  put  in  execution.  I 
shall  briefly  consider  them  in  this  place,  because  they  devest 
the  corrupt  patron  of  the  right  of  presentation,  and  vest  a  new 
right  in  the  crown. 

By  the  statute  3 1  Eliz.  c.  6.  it  is  for  avoiding  of  simony  en- 
acted, that  if  any  patron  for  any  corrupt  consideraticm,  by  gift 

r  Co.  Litt.  344, 34J.  t  Co.  Litt.  344. 
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or  promise  (5)^  directly  or  indirectly,  shall  present  or  collate 
any  person  to  an  ecclesiastical  benefice  or  dignity ;  such  pre- 
sentation shall  be  void,  and  the  presentee  be  rendered  inca- 
pable  of  ever  enjoyilig  the  same  benefice :  and  the  crown  shall 
present  to  it  for  that  turn  only>.  But  if  the  presentee  dieSf 
without  being  codvicted  of  such  simony  in  his  life-time;  it  is 
enacted  by  hxai,  1  W.  Sc  M.  c.  16.  that  the  simoniacal  con- 
tract shall  not  prejudice  any  other  innocent  patron,  on  pre* 
tence  of  lapse  to  the  crown  or  otherwise.  Also  by  the  statute 
13  Ann.  stat.  2.  c.  13.  if  any  person  for  money  or  profit  shall 
procure,  in  his  own  name  or  the  name  of  any  other,  the  next 
presentation  to  any  living  ecclesiastical,  and  shall  be  pre- 
sented therdopon,  this  is  declared  to  be  a  simoniacal  con- 
tract ;  and  the  party  is  subjected  to  all  the  ecclesiastical  penal- 
ties of  simony,  is  disabled  from  holding  the  benefice,  and  the 
preftentation  devolves  to  the  crown. 

Upon  .these  statutes  many  questions  have  arisen,  with 
regard  to  what  is,  and  what  is  not  simony.  And,  among 
others,  these  points  seem  to  be  clearly  settled :  1 .  That  to 
purchase  a  presentation,  the  living  being  actually  vacant,  is 
open  and  notorious  simony  y  :  this  being  expressly  in  the  face 
of  the  statute  (6).  2.  That  for  a  clerk  to  bargain  for  the  next 
presentation,  the  incumbent  being  sick  and  about  to  die,  was 
simony,  even  before  the  statute  of  queen  Anne '  (7) :  and 

X  For  other  penaltioi  inflicted  by  this  statute,  j  Cro.  Eliz.  788.    Moor.  914. 

tee  book  IV.  eb.  4.  z  Hob.  165. 

(5)  The  words  of  the  statute  are  "  for  any  sum  of  money,  reward, 
^*  gifty  profit,  or  benefit ;  or  for  any  promise,  agreement,  grant,  bond, 
**  covenant  of  or  for  any  sum  of  money,  reward,  gift,  profit,  or  benefit." 

(6)  Lord  Hardwicke  was  of  opinion,  that  the  sale  of  an  acIvowsoB 
during  a  vacancy,  is  not  within  the  statute  of  simony,  as  the  sale  of  the 
next  presentation  is  ;  but  it  is  void  by  the  common  law.  Ai7i6.  268.  See 
p.  22.  ante,  n.  1. 

(7)  It  has  been  determined,  that  the  purchase  of  an  advowson  in  fee, 
when  the  incumbent  was  upon  his  death -bed,  without  any  privity  of  the 
clerk  who  was  afterwards  presented,  was  not  simoniacal,  and  would 
not  vacate  the  next  presentatioo.    2  Bl.  J^rg.  1052. 
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noWf  by  that  itetatei  to  purdusei  eith^  in  hiU  own  name  or 
another't)  the  next  prc^ntatioD)  and  be  theretipon 
[880]  presented  at  any  future  lime  to  the  living,  is  direct 
and  palpable  simony.  Bntt  3.  It  is  held  that  for  a 
&ther  to  purchase  such  a  presentation,  in  order  to  provide  for 
his  son,  is  not  simony :  for  the  son  is  not  concerned  in  the 
bargun,  and  the  &ther  is  by  nature  bound  to  make  a  pro?i- 
aion  for  him  K  4.  That  if  a  aimoniacai  contract  be  made  with 
the  patron,  the  clerk  not  being  privy  thereto,  the  presenta- 
tion for  that  turn  shall  indeed  devolve  to  the  crown,  as  a 
punishment  of  the  guilty  patron ;  but  the  clerk,  who  is  innch 
cent,  does  not  incur  any  disability  or  forfeiture^'.  5.  That 
bonds  given  to  pay  money  to  charitable  uses^  on  receiving  a 
presentation  to  a  living,  are  not  simoniacal  c,  provided  the 
patron  or  his  ^lations  be  not  benefited  thereby  ^ ;  for  this  ii 
no  corrupt  consideration,  moving  to  the  patron .  6 .  That  bonds 
of  resignation,  in  case  of  non-residence  or  taking  any  other 
living,  are  not  simoniacal^;  there  being  no  corrupt  conn- 
deration  herein,  but  such  only  as  is  for  the  good  of  the  pubtic. 
So  also  bonds  to  resign,  when  the  patron's  aon  comes  to 
canonical  age,  are  legal ;  upon  the  reason  before  given,  that 
the  father  is  bound  to  provide  for  his  son^.  7.  Lastly,  gene- 
ral bonds  to  resign  at  the  patron*s  request  are  held  to  be 
legal  K :  for  they  may  possibly  be  given  for  one  of  the  legal 
considerations  before  mentioned ;  and  where  there  is  a  possi- 
bility that  a  transaction  may  be  fair,  the  law  will  not  suppose  it 
iniquitous  without  proof  (  8 ) .    But,  if  the  party  can  prove  the 


A  Cro.  Eliz.  686.   Moor.  916. 
b  3  Inst.  154.    Cro.  Jac.  385. 
c  Noy.  142. 
A  SU'a.  534. 


e  Cm.  Car.  180. 

f  Cro.  Jac  248.  274. 

g  Cro.  Cw.  180.     Stta.  227. 


(8)  In  the  great  case  of  the  bishop  of  London  v.  Ffytche,  it  was  deter- 
mined by  the  house  of  lords,  that  a  general  bond  of  resignation  is  simoni- 
acal and  illegal.  The  circumstances  of  that  case  were  briefly  these: 
Mr.  Ffytche  tlie  patron  presented  Mr.  Ejtc  his  clerk,  to  the  bishop 
ef  London  for  institution.    The  bishop  refused  to  admit  the  presentt- 
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contract  to  have  been  a  corrupt  one,  such  proof  will  be  admit* 
ted,  in  order  to  shew  the  bond  simoniacal,  and  therefore  void. 


tion,  because  Mr.  Eyre  had  given  a  general  bond  of  resignation  ;  upon 
this,  Mr.  Ff)tche  brought  a  quarc  imptdit  against  the  bishop,  to  which 
the  bishop  pleaded  that  the  presentation. was  simoniacal  and  void,  by 
reason  of  the  bond  of  resignation ;  and  to  this  plea  Mr.  Ffytche  demur- 
fed.    From  a  series  of  judicial  decisions,  the  court  of  common  pleas 
thought  themselves  bound  to  determine  in  his  favor ;  and  that  judg- 
ment was  affirmed  by  the  court  of  king's  bench  ;  but  these  judgments 
were  afterwards  reversed  by  the  house  of  lords.    The  principal  ques- 
tion was  this,  viz.  whether  such  a  bond  was  a  revsardf  gift,  profit^  or 
benefit,  to  tlie  patron  under  the  31  Eliz.  c  6. :  if  it  were  so,  the  statute 
had  declared  the  presentation  to  be  simoniacal  and  void.    Such  a  bond 
is  so  mamflKstly  intended  by  the  parties^  to  be  a  benejit  to  the  patron, 
that  it  is  surprising  that  it  should  ever  have  been  argued  and  decided 
that  it  was  not  a  benefit  within  the  meaning  of  the  statute.    Yet  many 
learned  men  are  dissatisfied  with  this  determination  of  the  lords,  and  are 
of  opinion  that  their  judgment  would  be  different,  if  the  question  were 
brought  before  them  a  second  time.    But,  it  is  generally  understood 
that  the  lords,  from  a  regard  to  their  dignity,  and  to  presence  a  consist- 
ency in  their  judgments,  will  never  permit  a  question  which  they  have 
once  decided,  to  be  again  debated  in  their  house.    See  1  Bro,  28d. 
With  respect  to  the  inflaence  which  the  judgments  of  the  inferior 
courts  ought  to  have  upon  the  house  of  lords,  tlie  Editor  conceives  a 
distinction  may  be  suggested  between  cases  arising  merely  upon  the 
common  law,  and  cases  which  depend  upon  the  construction  of  a 
statute.    A  series  of  decisions  in  the  courts  are  the  best  evidence  we 
can  have  of  the  common  law ;  and  the  lords  cannot  find  any  adequate 
authority  to  oppose  to  these  decisions,  or  which  would  justify  their 
reversal :  but  upon  the  construction  of  a  statute,  where  we  have  no 
reason  to  suspect  any  variation  firom  the  original,  they  seem  as  fidly 
competent  to  determine  a  question,  after  any  number  of  decisions  upon 
it  in  the  courts  below,  as  afler  the  first ;  and  the  length  of  the  series  can 
operate  no  farther  than  as  an  object  of  general  convenience. 

In  this  riew  of  the  subject,  it  is  not  inconsistent  to  approve  of  the 
judgment  of  the  lords  in  the  case  of  resignation  bonds  ;  and  at  the  same 
time  to  condemn  their  judgment  in  the  case  of  Reeve  v.  Long,  (see  p. 
169,  ante,  n.  1.)  where  their  humanity  led  them  to  relax  the  severity  of 
the  law.  The  case  of  the  bishop  of  London  v.  Ffytdie  is  reported  at 
length  in  Cunninghaip's  (.aw  of  Simony,  p.  ^y, 
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Neither  will  the  patnm  be  suffered  to  make  an  ill  use  of  such 
a  general  bond  of  re8ig;nation;  as  by  extorting  a  compositioQ 
for  tithes,  procuring  an  annuity  for  his  relation,  or  by  demand- 
ing  a  resignation  wantonly  or  without  good  cause,  such  as  b 
approved  by  th^  law ;  as,  for  tiie  benefit  of  his  own  son,  or  on 
account  of  non-residence,  plurality  of  livings,  or  gross  immo- 

ralily  in  the  incumbent^  (9). 
{^28 1]  V.  The  next  kind  of  forfeitures  are  those  by  breach 

or  non -performance  of  a  condition  annexed  to  the  estate, 
either  expressly  by  deed  at  its  original  creation,  or  impliedly  by 
law  from  a  principle  of  natural  reason.  Both  which  we  con- 
sidered at  large  in  a  former  chapters 

VI.  I  THEREFORE  uow  procced  to  another  species  of  forfei- 
ture, viz,  by  waste.  Waste,  vaatuniy  is  a  spoil  Qt  destruction 
in  houses,  gardens,  trees,  or  other  corporeal  hereditaments,  to 
the  disherison  of  him  that  hath  the  remainder  or  reversion  in 
fee-simple  or  fee-tail  k. 

Waste  is  either  voluntary^  which  is  a  crime  of  commission, 
as  by  pulling  down  a  hou§e ;  or  it  is  /lemuMsivei  which  is  a 

h  1  Vera.  411.    1  Equ.  Cm.  Abr.  9^97.  i  See  chftp.  10.  ptg.  153. 

Stm.  534.  k  Co.  litL  IS. 


But  in  A  late  case,  where  a  bond  was  given  to  resign  a  rectory  when 
the  patron's  son  came  of  age,  and  before  that  time,  to  reside,  and  to 
keep  the  chancel  and  rectory  house  in  repair ;  as  this  case  differed  from 
the  former,  and  it  was  understood  that  it  was  intended  to  carry  it  up  to 
the  house  of  lords,  it  was  decided  by  the  court  of  king^s  bench  in  favor 
of  the  bond,  without  an  argument.  4  T,  H.  359.  and  78.  It  has  been 
decided,  though  with  a  difference  of  opinion,  that  a  bond  to  resign  a 
school  or  freehold  office,  at  the  request  of  the  patron,  is  valid.  1  Etuty 
391. 

(9)  In  an  action  by  the  incumbent  for  the  use  and  occupation  of  his 
glebe,  the  defendant  cannot  give  in  evidence  the  simoniacal  presentation 
of  the  plaintiff.  5  T.  R.  4.  But  it  may  be  given  in  evidence  by  a  de- 
fendant who  is  sued  for  the  tithes.    Hob.  168. 
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matter  of  omisslofn  only)  as  by  luffering  k  to  fiB  for  want  of 
necessary  reparations.  Whatever  does  a  lasUng  damage  to 
^e  freehold  or  kiheritance  is  wasted  Therefore  removing 
wainscot,  floors,  or  other  thiiigs  once  fixed  to  the  freehold  of 
a  house,  is  waste  "  (10).  If  a  house  be  destroyed  by  tempest, 
lightning,  or  tlie  like,  which  is  the  act  of  Providence,  it  is 
no  waste :  but  otherwise,  if  the  house  be  burnt  by  the  care- 
lessn64ls  or  negligence  of  the  lessee ;  though  now  by  the 
statute  6  Ann.  c.  31,  no  action  will  lie  against  a  tenant  for  an 

I  HetL  34.  m  4  Rep.  64. 


(10)  Bttwten  the  heir  and  executor  there  has  nfxt  been  any  relaza^ 
tioa  of  the  ancient  Uw  with  regard  to  fixtures,  &r  there  ia  no  reaaoo 
vhy  thfe  one  ahould  be  more  favored  than  the  other,  or  the  courts  would 
be  disposed  to  assist  the  heir,  and  to  prevent  the  inheritance  firom  being 
dismembered  and  disfigured.  1  Men.  Bl.  258. 

But  the  courts  are  more  favorable  to  an  executor  of  a  tenant  for  life 
against  a  person  in  remainder,  and  therefore  they  have  held  that  his 
executor  shaU  have  the  benefit  of  a  fire-engine  erected  by  a  tenant  for 
life.  3  Ati.  13. 

With  reg^ard  to  a  tenant  for  years,  what  fixtures  erected  by  himself 
he  may  afterwards  remove  before  the  expiration  of  his  lease,  is  a  ques- 
tion of  great  importance.  It  is  fully  established  he  may  take  down 
necessary  and  useful  erections  for  the  benefit  of  his  trade  or  mantifac* 
ture,  and  which  enable  him  to  carry  it  on  with  more  advantage. 

It  has  been  so  held  in  the  case  of  cyder-mills.  A  tenant  for  ytvn 
may  also  carry  away  ornamental  marble  chimney-pieces,  wainsco^ 
fixed  only  by  screws,  and  such  like.  But  erections  for  the  purposes  of 
farming  and  agriculture  do  not  come  under  the  exception  with  respect 
to  trade,  and  cannot  be  taken  down  again.  See  Elfoet  v.  Man,  3  Eattg 
53.  where  all  the  cases  upon  the  subject  are  fully  examined. 

Where  a  tenant  for  years  has  a  right  to  remove  erections  and  fixture^ 
during  his  lease,  and  omits  doing  it,  he  is  a  trespasser  afterwards  for 
going  upon  the  land,  but  not  a  trespasser  de  tonit  atfiortatit,  2Mait,  9$. 
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iccldcnt  of  this  kind  (11).     Waste  may  aUo  be  comnufitod 
in  pondS)  dove-houses,  warrens,  and  the  like ;  by  so  reducing 
the  number  of  the  creatures  therein,  that  there  will  not  be 
sufficient  for  the  reversioner  when  he  comes  to  the  inherit- 
ance •».    Timber  also  is  part  of  the  inheritance  ^  ( 12).    Such 
are  oak,  ash,  and  elm  in  all  places ;  and  in  some  particular 
coimtries,  by  local  custom,  where  other  trees  are  generally 
used  fpr  building,  they  are  for  that  reason  considered  as. tim- 
ber ;  and  to  cut  down  such  trees,  or  top  them,  or  do  any  olher 
act  whereby  the  timber  may  decay,  is  waste  p.    But 
[282]     underwood  the  tenant  may  cut  down  at  any  season- 
able time  that  he  pleases  <i ;  and  may  take  sufficient 
estovers  of  common   right  for  house-bote  and  cart4M>te', 
unless  restrained"  (which  is  usual)  by  particular  covenants 
or  exceptions  ^.    The  conversion  of  land  from  one  species  to 
another  is  waste.     To  convert  wood,  meadow,  or  pasture. 


B  Co.  Lift.  53. 
o  4  Rep.  03. 
p.  Oo^-Lilt.  SS. 


q  S  Roll.  Abr.  817. 
r  Co.Litt.4L 


(11)  But  if  a  lessee  coTCRants  to  pay  rent,  and  to  repair,  with  a 
express  exception  of  casualties  by  fire,  he  may  be  obliged  to  pay  rot 
during  the  whole  term,  though  the  premises  are  burnt  down  by  acci- 
dent, and  never  rebuilt  by  the  lessor.  1  T.  ^.  310.  Nor  can  he  be 
relieved  by  a  court  of  equity,  Arut.  687.  unless  perhaps  the  landlord  hi» 
received  the  value  of  his  premises  by  insuring.  Am6.  621.  And  if  be 
covenants  to  repair  generally  without  any  express  exceptions,  and  tk 
premises  are  burnt  dbwn,  he  is  bound  to  rebuild  thena.  6  T.  R.  650. 

(12)  Ifi  during  the  estate  of  a  mere  tenant  for  life,  timber  is  severed 
either  by  accident  or  by  wrong,  it  belongs  to  the  first  person  who  l» 
a  vested  estate  of  inheritance.  But  where  there  are  intermediate  cob- 
tingent  estates  of  inheritance,  and  the  timber  is  cut  down  by  a  comhini- 
tion  between  the  tenant  for  life  and  the  person  who  has  the  next  vested 
estate  of  inheritance ;  or  if  the  tenant  for  life  has  himself  such  estate 
•nd  fells  timber ;  in  these  cases  the  chancellor  will  order  it  to  be  pre- 
served for  him  who  has  the  first  contingent  estate  of  inheritance  umkr 
the  settlement,  3  Cox't  P.  Wrru,  267.    3  Wood(L  400. 
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into  arable ;  to  turn  aral)le9  meadow,  or  pasture)  into  Woodland ; 
or  to  turn  arable  or  woodland  into  meadow  or  pasture ;  are  all 
of  them  waste'.  For,  as  sir  Edward  Coke  observes k,  it  not 
only  changes  the  course  of  husbandry,  but  the  evidence  of  the 
estate ;  when  such  a  close,  which  is  conveyed  and  described 
as  pasture,  is  found  to  be  arable,  and  .e  converso.  And  the 
same  rule  is  observed,  for  the  same  reason,  with  regard  to  con- 
verting one  species  of  edifice  into  another,  even  though  it  is 
improved  in  its  valued.  To  open  the  land  to  search  for  mines 
of  metal,  coal,  is^c.  b  waste ;  for  that  is  a  detriment  to  the  inhe- 
ritance V :  but  if  the  pits  or  mines  were  open  before,  it  b  no 
waste  for  the  tenant  to  continue  digging  them  for  hb  own 
use^  ;  for  it  is  now  become  the  mere  annual  profit  of  the  land. 
These  three  are  the  general  heads  of  waste,  viz,  in  houses,  in 
timber,  and  in  land.  Though,  as  was  before  said,  whatever 
else  tends  to  the  destruction,  or  depreciating  the  value  of  the 
inheritance,  b  considered  by  the  law  as  waste. 

Let  us  next  see,  who  are  liable  to  be  punished  for  commit- 
ting waste.  And  by  the  feodal  law,  feuds  being  originally 
granted  for  life  only,  we  find  that  the  rule  was  general  for  all 
vasals  or  feudatories;  **«  vasallua  feudum  diaaifiaverit^  am 
"  inaigm  detrimento  deteriuB  fecerit^  firivabitur  x."  But  in  our 
ancient  common  law  the  rule  was  by  no  means  so  large  i  for 
not  only  he  that  was  seised  of  an  estate  of  inheritance  nUght 
do  as  he  pleased  with  it,  but  also  waste  was  not  punishable  in 
any  tenant,  save  only  in  three  persons ;  guardian  in  chi- 
valry, tenant  in  dower,  and  tenant  by  the  curtesy  r ;  r3B3j[. 
and  not  in  tenant  for  life  or  years  ».  *And  the  reason 
of  the  diversity  was,  that  the  estate  <Jf  the  three  former  waa 
created  by  the  act  of  the  law  itself,  which  therefore  gave  a 
remedy  against  them ;  but  tenant  for  life,  or  fpr  years,  came 

n  Hob.  390.  y  It  was  however  •  doubt  whether  wntte 

1 1  laiLSi'  w**  pwniihabic  tt  the  eommon  law  in  tenant 

a  1  Lev.  309.  bf  the  cuitety.   Regbt.  72.  Bio.  Aht^  tiU. 

V  B  VUef.  IS.  watte.  88.    %  Inst  301. 

w  Hob.  SOtf.  z  S  InsC  299. 
xWrighL4l. 
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WflBte  s  whevenpon  tiia  lord  may  seise  them  without  any  pre* 
•entment  by  the  homage  ^ ;  but  also  to  peculiar  forfeitures) 
tfinexed  to  diis  species  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  customs  of  all  copyholds,  or  the 
peculiar  local  customs  of  certain  particular  manors.  And  we 
may  observe  that,  as  these  tenements  were  originally  holden 
by  the  lowest  and  most  abject  vasals,  the  marks  of  feodal 
dominicm  continue  much  the  strongest  upon  this  mode  of 
property.  Most  of  the  offences,  which  occasioned  a  resump- 
tion  of  the  fief  by  the  feodal  law,  and  were  denominated 
feloniaey  fier  qwu  vasalbf  amitteret  feudum  i,  still  continue  to 
be  causes  of  forfeiture  in  many  of  our  modem  copyholds* 
As,  by  subtraction  of  suit  and  service  ™ ;  «i  dominum  deservire 
noiuerit » :  by  disclaiming  to  hold  of  the  lord,  or  swearing 
himself  not  his  copyholder^ ;  at  dominum  ejuravity  t.  e»  negavH 
$e  a  domino  Jetidum  habere  vi  by  neglect  to  be  admitted  tenant 
within  a  year  and  a  day  9  ;  si  fier  annum  et  diem  ceesaverit  in 
fietenda  inveetitura  r :  by  contumacy  in  not  appearing  in  court 
after  three  proclamations*  si  a  domino  ter  citatus  non  com* 
fiaruerit  < :  or  by  refusing,  when  sworn  of  the  homage,  to 

present  the  truth  according  to  his  oath » ;  si  fiares 
[285]     veritatem  noverinty  et  dicant  se  nescire^  cum  sciant^. 

In  these  and  a  variety  of  other  cases,  which  it  is  im- 
possible here  to  enumerate,  the  forfeiture  does  not  accrue  to 
the  lord  till  after  the  offences  are  presented  by  the  homage, 
or  jury  of  the  lord's  court  baron  « ;  fier  laudamentum  fiarium 
suorum  y :  or,  as  it  is  more  fully  expressed  in  another  place  S 
nemo  miles  adimatur  de  fiossessione  sui  beneficiij  nisi  convicta 
cuifiOy  quae  sit  laudanda^  fier  judicium  fiarium  suorum. 


kSVcntr.M.    Cro.  Eliz.  499. 
1  Fciid.l.S.t.9ft.ineale. 
m  3  Leon.  108.    Dyer.  211. 
41  Feud.  1. 1. 1.  SI. 
o  Co.  Co|iiyh.afe.ff7. 
p  Feod.  1. 1. 1. 34.  tod  t.  9A.  lec  3. 
4  Flowd.371. 
.  r  Fend.  L 1. 1.  S4« 
r  t  Rep.  99.    0».  Copyh.  ttc.  5T< 


t  Feud.  L  S.  t.  82. 
u  Co.  Copyfa.  tec.  57. 
w  Feud.  I.  2.  t.  58. 
X  Co.  Copyh.  tee.  58. 
y  Feud.  1. 1.  L  SU 
%  Ibid,  t  82. 

,a  I,  e»  cfhitrandttt  d^ninds* 
IV.  79^ 


th«'8tatutei « ( 14).  Neit)i^  dmn  to  aed^k  of  wMli  £•  yW 
the  debtor  against  tenant  by  statutSy  recogaiaancet  or  tie^i 
because  against  them  the  debtor  may  set  off  the  damage*  m 
account^ :  but  it  seems  reasonable  thitf  it  should  lie  f^r  th4 
reverntmevf  expectant  on  the  determination  of  the  debtor^e 
own  estate,  at  of  these  estates  derived  from  the  debtor  «• 

The  punishment  for  waste  committed  was»  by  common 
law  and  the  statute  of  MarlbridgCy  only  single  damages  ^  9 
except  in  the  case  of  a  guardiany  who  also  forfeited  his  ward« 
ship  e  by  the  provisions  of  the  {great  charter  ^ :  but  the  statute 
of  Glocester  directsy  that  the  other  four  species  of  te&anfa 
shall  lose  and  forfeit  the  place  wherein  the  waste  is  com^ 
mitted)  and  also  treble  damages^  to  him  that  hath  the  inherit* 
Mce.  The  expression  of  the  statute  iS)  ^*  he  shall  forfeit  the 
**  thing  which  he  hath  wasted ;"  and  it  hath  been  determined^ 
Ihat  under  these  words  the  fiiace  is  also  included  s.  And  if 
waste  be  done  sfiaraim^  or  here  and  there,  all  over  a  wood» 
the  whole  wood  shall  be  recovered ;  or  if  in  several 
rooms  of  a  house,  the  whole  house  shall  be  forfeited  ^ ;  [384] 
because  it  is  impracticable  for  the  reversioner  to 
enjoy  only  the  identical  places  wasted,  when  lying  inter- 
spersed with  the  other.  But  if  waste  be  done  only  in  on^ 
end  of  a  wood,  (or  perhaps  in  one  room  of  a  house,  if  that 
can  be  conveniently  separated  from  the  rest,)  that  part  only 
is  the  locu9  vaatattie^  or  thing  wasted,  and  that  only  shall  be 
Ibrfeited  to  the  reversioner  ^ 

VII.  A  SEVENTB  species  of  forfeiture  is  that  oi  eofiyhold 
estates,  by  breach  of  the  euMtama  of  the  manor.  Copyhold 
estates  are  not  only  liable  to  the  same  forfeitures  as  those 
which  are  held  in  socage,  for  treason,  felony,  alienation,  and 

a  Co.  Lift.  S7.  8  EoU.  Afar.  826.  819.  f  9  Hai.  III.  c.  4. 

b  Ca  Lht.  54.  K  2  but.  MS. 

c  F.  N.  B.  i8.  b  Co.  Utt.  54. 

d  2  Inst.  140.  i  2  Iwt.  304. 

c  Ibid.300. 


(14)  See  page  125.  n.  3.  ante. 
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iie  shall  be  seised  of  an  estate'^ail  in  possesuon,  remainder,  or 
reversion)  unless  the  remainder  or  reversion  thereof  shall  be  in 
tiie  crown ;  and  that  snch  sale  shall  be  good  against  all  such 
issues  in  tail)  remainder-men,  and  reversioners,  whom  the  bank« 
rapt  himself  might  have  barred  by  a  common  recovery,  or  other 
means,  and  that  all  equities  of  redemption  upon  mortgaged 
estates,  shdl  be  at  the  disposal  of  the  comnussioners ;  for  they 
idiall  have  power  to  redeem  the  same,  as  the  bankrupt  himself 
might  have  done,  and  after  redemption  to  sell  them.  And  also, 
by  this  and  a  former  acti>,  all  fraudulent  conveyances  to  defeat 
the  intent  of  these  statutes  are  declared  void ;  but  that  no  pur- 
chasor  botia  Jldcy  for  a  good  or  valuable  consideration,  shall  be 
aflfbcted  by  the  bankrupt  laws,  unless  the  commission  be  sued 
forth  within  five  years  after  tiie  act  of  bankruptcy  committed 
(15). 

Bt  virtue  of  these  statutes  a  bankrupt  may  lose  all  his  real 
estates ;  which  may  mt  once  be  transferred  by  hb  commissioners 
to  iheir  assignees,  without  lus  participation  or  consent. 

blJae.LclS. 


(15)  If  the  wife  of  a  bankrupt  his  lands  before  marriage,  unless  they 
are  settled  vipon  her  for  her  separate  use,  the  husband's  interest  in  them 
•hall  be  sold^  so  that  the  wife  can  have  no  farther  enjoyment  of  them 
until  she  survives  her  husband. 
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CHAPTER  THE  NINETEENTH. 

OF  TITLE  BY  ALIENATION. 

X  H  £  most  usual  and  universal  method  of  acquiring  a  title 
to  real  estates  is  that  of  alienation,  conveyance,  or  purchase 
in  its  limited  sense :  under  which  may  be  comprised  any 
method  wherein  estates  are  voluntarily  resigned  by  one  man, 
and  accepted  by  another:  whether  that  be  effected  by  sale, 
gift,  marriage,  settlement,  devise,  or  other  transmission  of 
property  by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates,  by  alienation,  is  not  of 
equal  antiquity  in  tlie  law  of  England  with  that  of  taking 
them  by  descent.  For  we  may  remember  that,  by  the  feodal 
law  *,  a  pure  and  genuine  feud  could  not  be  transferred  from 
one  feudatory  to  another  without  the  consent  of  tlie  lord ; 
lest  thereby  a  feeble  or  suspicious  tenant  mi^ht  have  been 
substituted  and  imposed  upon  him  to  perfor|n  the  feodal  ser- 
vices, instead  of  one  on  whose  abilities  and  fidelity  he  could  , 
depend.  Neither  could  the  feudatory  then  subject  thcj  land 
to  his  debts ;  for,  if  he  mi^ht,  the  feodal  restraint  of  aliena- 
tion would  have  been  easily  frustrated  and  evaded^..  And, 
as  he  could  not  aliens  it  ii>  his  life-time,  so  neither  could  he 
by  will  defeat  the  succe^ion,  hj  devising  his  feud  to  andther 
family  ;  nor  even  alter  the  course  of  it,  by  imposing  parti- 
cular limitations,  or  prescribing  an  unusual  path  of  descent. 
Nor,  in  short,  could  he  aliene  the  estate,  even  with  the  con- 
sent  of  the  lord,  unless  he  had  also  obtained  the  consent  of 
his  own  next  apparent,  or  presumptive  heir^^.  And  there- 
fore it  was  very  usual  in  ancient  feoffments  to  express,  that 

»  Sec  p«g.  47.       ,       ^  .   h  Feud.  I.  I.t.  27.  c  Co.  Litt.  91,   Wriglft.  16?. 

Vol.  II.  45     • 
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the  alienation  was  made  by  consent  of  the  heirs  of  the  feof* 
for :  or  sometimes  for  the  heir  apparent  Himself  to  join  with 
the  feoffor  in  the  grant  ^.  And,  on  the  other  hand,  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal,  the  'lord 
could  not  aliene  or  transfer  his  signiory  without  the  consent 
of  his  vasal :  for  it  was  esteemed  unreasonable  to  subject  a 
feudatory  to  a  new  superior,  with  whom  he  might  have  a 
deadly  enmity,  without  his  own  approbation;  or  even  to 
transfer  his  fealty,  without  his  being  thoroughly  apprized  of 
it,  that  he  might  know  with  certainty  to  whom  his  renders 
and  services  were  due,  and  be  able  to  distinguish  a  lawful  dis- 
tress for  rent  from  a  hostile  seising  of  his  cattle  by  the  lord 
of  a  neighbouring  clan*.  This  consent  of  the  vasal  was 
expressed  by  what  was  called  attorning^  or  professing  to 
become  the  tenant  of  the  new  lord :  which  doctrine  of  attorn- 
ment was  afterwards  extended  to  all  lessees  for  life  or  years. 
For  if  one  bought  an  estate  with  any  lease  for  life  or  years 
standing  out  thereon,  and  the  lessee  or  tenant  refused  to 
attorn  to  the  purchasor,  and  to  become  his  tenant,  the  grant 
or  contract  was  in  most  cases  void,  or  at  least  incompletes: 
which  was  also  an  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  severity  is  worn  off;  and  expe- 
rience hath  shewn,  that  property  best  answers  the  purposes 
'of' civil  life,  especially  inr  commercial  countries,  when  its 
transfer  and  circulation  are  totally  free  and  unrestrained.  The 
road  was  cleared  in  the  first  place  by  a  law  of  king  Henry  the 
first,  which  allowed  a  man  to  sell  and  dispose  of  lands  which 
he  himself  had  purchased;  for  over  these  he  was  thought  to 
have  a  more  extensive  power,  than  over  what  had  been  trans- 
mitted to  him  in  a  course  of  descent  ft'om  his  ancestors^: 


d  Madox,  Formul.  AngI,  n»  316. 319. 437. 

c  Gilb.  Ten.  75. 

f  The  tame  doctrine  and  the  wme  deno- 
minarion  prevaik<d  in  Breta^ne  — poMesao^ 
nv9  in  juriwlietionalibm  non  aliterapprebendi 
pinae,  quam  per  attoMmancet  et  aviniDoe>fiit 
loqtu  solcnt;  cum  Taadlus,  cyurato  prioria 
domini  ol»cquio  ct  fide,  novo  le  cftcninemo 


novo  item  domino  ioqirirentiobsinngriiat; 
klquejuaraauctoria.  n*Ari^entreAnti4.C«B- 
met.  Brit,  apud  Dufresi|e.  i^SVi,  S». 

r  Lite  tec.  55L 

-       < 

h  Emptjonos  xd  acquikitjoo^  soasdet  em 
niagis\-etit.  Teiram  intern  «|aamet  pa«i^ 
dedenmt»non  mittat  ettn  cftgnatiaKfft  nan. 
LL.  Hen.  1.  c  7».   * 


CHAP.  19.  OF  THINGS.  ^       289 

a  doctrine  which  is  countenanced  by  the  feodal  constitutions 
themselves' :  but  he  was  not  allowed  to  sell  the  whole  of  his 
own  acquirements,  so  as  totally  to  disinherit  his  children,  any 
more  than  he  was  at  liberty  to  aliene  his  paternal  estate  ^. 
Afterwards  a  man  seems  to  have  been  at  liberty  to  part  with 
all  his  own  acquisitions,  if  he  had  previously  purchased  to 
him  and  his  aa^igns  by  name  ;  but,  if  his  aesigiu  were  not 
specified  in  the  purchase  deed,  he  was  not  empowered  to 
aliened  and  also  he  might  part  with  one-fourth  of  the  inhe- 
ritance of  his  ancestors  without  the  consent  of  his  heir  °>. 
By  the  great  charter  of  Henry  III",  no  subinfeudation  was 
permitted  of  part  of  the  land,  unless  sufficient  was  left  to 
answer  the  services  due  to  the  superior  lord,  which  siifli- 
ciency  was  probably  interpreted  to  be  one  half  or  moiety  of 
the  land^.  But  these  restrictions  were  in  general  removed 
by  the  statute  of  guia  emfitorea  P,  whereby  all  persons,  except 
the  king's  tenants  in  cafUte^  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretional.  And 
even  these  tenants  in  cafntey  were  by  the  statute  1  £dw.  III. 
c.  12.  permitted  to  aliene,  on  paying  a  fine  to  the  king*'. 
By  the  temporary  statutes  7  Hen.  VII.  c.  3.  and  3  Hen.  VIII. 
c.  4.  all  persons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  license,  and  were  relieved  from 
other  feodal  burdens.  And,  lastly,  these  very  fines  for  alien- 
ations  were,  in  all  cases  of  freehold  tenure,  entirely  abo- 
lished by  the  statute  12  Car.  II.  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced so  early  as  statute  Westm.  2.  which*  subjected  a  moiety 
of  the  tenant's  lands  to  executions,  for  debts  recovered  by 
law :  as  the  tvfiole  of  them  was  likewise  subjected  to  be 
pawned  in  a  statute  merchant  by  the  statute  de  mercatoribu9j 

i  Feod.  1. 8.  t.  39.  I  Mirr.  e.  1.  sec  3.    This  is  also  borrowed 

k  Si  questum  tantnm  halmerit  is,  qui  pftfw  fiom  the  feodal  law.   Feud.  1.  2.  t.  48. 

tern  leme  suae  donare  voluerit,  tune  quidem       m  >fitr.  ihUU  q  See  pag.  73. 91. 

hoe  el  lieet;  sed  ndn  totura  questum,  quia       n  9  Hen.  in.  c.  33.  ,r  8  Inst. 07. 

nan  potest  fitiom  taum  haa«dem  exbacre*  o  Dalrympleoflbuds.95.  %  l3Bdw.Le.l^. 
Olanvil.  I.  7.  e.  Y.  p  It  Edw.  J.  c.  J. 
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made  the  same  year,  and  in  a  statute  staple  by  statute  37  Edw. 
III.  c.  9.  and  in  other  similar  recognizances  by  statute  23  Hen. 
VIII.  c.  6.  And  now,  the  wh<ole  of  them  is  not  only  subject 
to  be  pawned  for  the  debts  of  the  owner,  but  likewise  to  be 
absolutely  sold  for  the  benefit  of  trade  and  commerce  by  the 
several  statutes  of  bankruptcy.  The  restraint  of  devinng 
lands  by  will,  except  in  some  places  by  particular  custom, 
lasted  longer ;  that  not  being  totally  removed,  till  the  aboli- 
tion of  the  military  tenures.  The  doctrine  of  attornment 
continued  still  later  than  any  of  the  rest,  and  became  ex- 
tremely troublesome,  though  many  methods  were  invented 
to  evade  them ;  till  at  last,  they  were  made  no  longer  neces* 
sary  to  complete  the  grant  or  conveyance,  by  statute  4  &  5 
Annf.  c.  16.  nor  shall,  by  statute  1 1  Geo.  II.  c.  19.  the  attorn- 
ment of  any  tenant  affect  the  possession  of  any  lands,  unless 
made  with  consent  of  the  landlord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice. 
In  examining  the  nature  of  alienation,  let  us  first  inquire^ 
briefly,  who  may  aliene,  and  to  whom  ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  several  modes  of  conveyance. 
.  I.  Who  may  aliene,  and  to  whom  :  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchasing.  And 
herein  we  must  consider  rather  the  incapacity,  than  capacity, 
of  the  several  parties  :  for  all  persons  in  fiosieMton  are  firima 
facie  capable  both  of  conveying  and  purchasing,  unless  the 
law  has  laid  them  under  any  particular  disabilities.  But,  if 
a  man  has  only  in  him  the  right  of  either  possession  or  pro- 
perty,  he  cannot  convey  it  to  any  other;  lest  pretended  titles 
might  be  granted  to  great  men,  whereby  justice  might  be 
trodden  down,  stnd  the  weak  oppressed ".  Yet  reversions  and 
vested  remainders  may  be  granted  ;  *  because  the  possession 
of  the  particular  tenant  is  the  possession  of  him  in  reversion 
or  remainder ;  but  contingenciesyznd  mere  fiOMbilitiesj  though 
they  may  be  released,  or  devised  by  will,  or  may  pass  to 
the  heir  or  executor,  yet  cannnot  (it  hath  been  said)  be 

s  Co.  Litt.  214. 
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assigned  to  a  stranger)  unless  coupled  with  some  present 
interest^  (I). 

Persons  attainted  of  treason^  felony,  and  firaemunirey  are 
incapable  of  conveying^  from  the  time  of  the  offence  com- 
mitted, provided  attainder  follows*^:  for  such  convey- 
ance  by  them  may  tend  to  defeat  the  long  of  his  for-  [291] 
feiture,  or  the  lord  of  his  escheat.  But  they  may 
purchase  for  the  benefit  of  the  crown,  or  the  lord  of  the  fee, 
though  they  are  disabled  to  hold:  the  lands  so  purchased,  if 
after  attainder,  being  subject  to  immediate  forfeiture;  if 
before,  to  escheat  as  well  as  forfeiture,  according  to  the 
nature  of  the  crime  ^.  So  also  corporations,  religious  or 
others,  may  purchase  lands ;  yet,  unless  they  have  a  license 
to  hold  in  mortmain,  they  cannot  retain  such  purchase ;  but 
it  shall  be  forfeited  to  the  lord  of  the  fee. 

Idiots  and  persons  of  ngnsane  memory,  infants,  and  per- 
sons under  duress,  are  not  totally  disabled  either  to  convey 
or  purchase,  but  mib  modo  only.  For  their  conveyances  and 
purchases  are  voidable,  but  not  actually  void.  The  king 
indeed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
acts^.  But  it  hath  been  said,  that  a  non  comfloa  himself, 
though  he  be  afterwards  brought  to  a  right  mind,  shall  not 
be  permitted  to  allege  his  own  insaiuty  in  order  to  avoid  such 
grant:  for  that  no  man  shall  be  allowed  to  stultify  himself, 
or  plead  his  own  disability.  The  progress  of  this  notion  is 
somewhat  curious.  In  the  time  of  Edward  I,  non  comfioa 
was  a  sufficient  plea  to  avoid  a  man's  own  bond  3^ :  and  there 
is  a  writ  in  the  register*  for  the  alienor  himself  to  recover 

t  Slieppard'4  touchitoiie.  838,  339.  323.  y  Britton.  e.  S8.  fol.  M. 

11  Mod.  152.  1  P.  Wnu.  574.  Stra.  132.  x  fbL  S88.  See  abo  Memonnd.  Seaech: 

II  CoiLitt.42.  S3  Edw.L(picfittd  to  BIsyiiMd's yearbook 

w  Ibid.  8.  Edw.  IL)  foL  33. 
z  Ibid.  347. 


(1)  A  covenant  for  a  valuable  conflideration  to  settle  or  convey  a  pos- 
sitiility,  when  it  arises,  will  be  enforced  in  equity.  FvnbL  Tr.  ofEq.  202. 
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lands  aliened  by  him  during  his  insanity  ;  dumfuit  mm  am- 
ji09  mentis  suae,  ut  dicity  is^c.  But  under  Edward  III.  a  scni- 
pie  began  to  arise,  whether  a  man  should  be  permitted  to 
blemish  himself)  by  pleading  his  own  insanity* :  and,  after- 
wards, a  defendant  in  assize  having  pleaded  a  release  by  the 
plaintiff  since  the  last  continuance,  to  which  the  plaintiff 
replied  (ore  tenuay  as  the  manner  then  was)  that  he  was  out  of 
his  mind  when  he  gave  it,  the*court  adjourned  the  assize ; 
doubting,  whether  as  the  plaintiff  was  sane  both  then  and  at 
the  commencement  of  the  suit,  he  should  be  permitted  to  plead 
an  intermediate  deprivation  of  reason ;  and  the  question  was 
asked,  how  he  came  to  remember  the  release,  if  out  of  his 

senses  when  he  gave  it*.  Under  Henry  VI.  this  way  of 
[292]   reasoning  (that  a  man  shall  not  be  allowed  to  disable 

himself,  by  pleading  his  own  incapacity,  because  he 
cannot  know  what  he  did  under  such  a  situation)  was  aeriou^y 
adopted  by  the  judges  in  argument^ ;  upon  a  question,  whether 
the  heir  was  barred  of  his  right  of  entry  by  the  feoffment  of  his 
insane  ancestor.  And  from  these  loose  authorities,  which  Fits- 
herbert  does  not  scniple  to  reject  as  being  contrary  to  rea- 
son S  the  maxim  that  a  man  shall  not  stultify  himself- bath - 
been  handed  down  as  settled  law^:  though  later  opinioosi 
feeling  the  inconvenience  of  the  rule,  have  in  many  points 
endeavoured  to  restrain  it«  (2).  And,  clearly,  the  next  heir^ 
or  other  person  interested,  may,  after  the  death  of  the  idkA 
or  non  com/iosy  take  advantage  of  his  incapacity  and  avoid  the 
grants  And  so  too,  if  he  purchases  under  this  disability, 
and  does  not  afterwards  upon  recovering  his  senses  agree  to 

z  5  Edw.  IIL  70.  223.  Jenk.  40. 

a  35  Assiz.  pi.  10.  G  Comb.  409.  S  Mod.  310, 311.  1 E^  en 

b  39  Hen.  VI.  43.  wbt.  979. 

CF.X.B.20S.  fPdEiLfaH.»e.«i:                                       ' 

<l  Litt.  lec  405.  Cro.  EXa.  398.  4  Rep. 


(2)  In  Cro.  Eliz.  398.  the  opinion  of  FiUherbert  is  denied  to  be  Itw, 
and  de  non  sane  memory  held  to  be  a  bad  plea  to  an  action  of  debt  upoa 
an  obligation.  See  much  learning  respecting  lunatics,  ooUected  in  J^- 
Fonblanqu^'s  edition  of  the  Treatise  of  Equity*  p.  40,  &  seq. 
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the  purchase,  his  heir  may  either  waive  or  accept  the  estate 
at  his  option  s.  In  like  manner,  an  infant  may  waive  such^ 
purchase  or  conveyance,  when  he  comes  to  full  age ;  or,  if 
be  does  not  then  actually  agree  to  it,  his  heirs  may  waive  it 
after  him  ^.  Persons  also,  who  purchase  or  convey  under 
duress,  may  affirm  or  avoid  such  transaction,  whenever  the 
duress  is  ceased  ^.  For  all  these  are  under  the  protection  of 
the  law ;  which  will  not  suffer  them  to  be  imposed  upon, 
through  the  imbecility  of  their  present  condition  ;  so  that 
Ifaeir  acts  are  only  binding,  in  case  they  be  afterwards  agreed 
to,  when  such  imbecility  ceases.  Yet  the  guardians  or  com* 
mittees  of  a  lunatic,  by  the  statute  of  1 1  Geo.  III.  c.  30.  are 
empowered  to  renew  in  his  right,  under  the  directions  of  the 
court  of  chancery,  any  lease  for  liyes  or  years,  and  apply  the 
profits  of  such  renewal  for  the  benefit  of  such  lunatic,  his 
heirs  or  executors. 

Thb  case  of  a  feme-covert  is  somewhat  different.  She 
may  fiurcka9e  an  estate  without  the  consent  of  her  husband^ 
and  the  conveyance  is  good  during  the  coverture, 
till  he  avoids  it  by  some  act  declaring  his  dissent*^.  [293^ 
And,  though  he  does  nothing  to  avoid  it,  or  even  if 
he  actually  consents,  the  feme-covert  herself  may,  after  the 
death  of  her  husband,  waive  or  disagree  to  the  same  :  nay, 
even  her  heirs  may  waive  it  after  her,  if  she  dies  before  her 
husband,  or  if  in  her  widowhood  she  does  nothing  to  ex- 
press her  consent  or  agreement  ^  But  the  conveyance  of 
other  contract  of  a  feme-covert  (except  by  some  matter  of 
record)  is  absolutely  void,  and  not  merely  voidable  ^ ;  and 
therefore  cannot  be  affirmed  or  made  good  by  any  subsequent 
agreement. 

The  case^f  an  alien  bom  is  also  peculiar.    For  he  may 

purchase  any  thing ;  but  after  purchase  he  can  hold  nothing 

'  except  a  lease  for  years  of  a  house  for  convenience  of  mer- 

g  Co.  Lht.  t.  k  Co  Litt.  9. 

hibid.  I  n^ 

i  3  Inst  49$,    i  Rep.  119.  m  Fcrkiiu.  wc  li4.  1  Sid.  ItO; 
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chandize  (3),  in  case  he  be  an  alien  fnend :  all  Other  pnrchues 
(when  found  bj  an  inquest  of  ofiice)  being  immettiateljr  tx- 
leited  to  the  king  ■>. 

Papists,  lastly,  and  persons  profesung  the  pojnsh  retigtoDi 
and  neglecting  to  take  the  oath  prescribed  by  statute  18  Ceo, 
III.  c.  60.  within  the  time  limited  for  that  purpose,  are  by 
sUtute  1 1  fc  13  W.  111.  c.  4.  disabled  to  purchase  any  lands, 
rents,  or  hereditaments  ;  and  all  estates  made  to  their  use, 
or  in  trust  for  them,  are  void<>. 

11.  Wk  are  next,  but  principally,  to  inquire,  how  amn 
may  aliene  or  convey ;  which  will  lead  ua  to  consider  the 
several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the  giv- 
ing a  separate  right  by  the  law  of  society  to  those  things 
which  by  the  law  of  nature  were  in  common,  there  was 
necessarily  some  means  to  be  devised,  wherdiy  that 
[394]  separate  right  or  exclusive  property  should  be  ori- 
ginally acquired  ;  which,  we  have  more  than  once 
observed,  was  that  of  occupancy  or  first  possesion.  But 
this  possession,  when  once  gained,  was  also  necessarily  to  be 
continued  ;  or  else,  upon  one  man's  dereliction  of  the  thing 
he  had  seised,  it  would  again  become  common,  and  alt  thoM 
mischiefs  and  contentions  would  ensue,  which  property  wis 
introduced  to  prevent.  For  this  purpose  therefore,  of  cm- 
tinuing  the  possession,  the  municipal  taw  has  establish^ 
ikacenli  and  alitnatioru  :  the  former  to  continue  the  pots«* 
sion  in  the  heirs  of  the  proprietor,  after  his  iavoluntary  it- 
reliction  of  it  by  his  death  ;  the  latter  to  continue  it  in  those 
persons,  to  whom  the  proprietor,  by  his  own  voluntary  id. 
shall  choose  to  relinquish  it  in  his  life-time.  A  translatioa, 
or  transfer,  of  property  being  thus  admitted  by  law,  it  became 


<3}  It  TCenu  that  he  has  not  even  this  exceptioii  in  hit  favor    Sn- 
Co.  Litt.  3. 
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necessary,  that  this  transfer  should  be  properly  evidenced : 
in  order  to  prevent  disputes,  either  about  the  fact,  as  whe- 
ther there  was  any  transfer  at  all :  or  concerning  the  pef* 
sons,  by  whom  and  to  whom  it  was  transferred ;  or  with 
regard  to  the  subject  matter,  as  what  the  thing  transferred 
consisted  of  ^  or,  lastly,  with  relation  to  the  mode  and  quality 
of  the  transfer,  as  for  what  period  of  time  (or,  in  other  words, 
for  what  estate  and  interest)  the  conveyance  was  made.  The 
legal  evidences  of  this  translation  of  property  are  called  the 
common  aaeurancca  of  the  kingdom  ;  whereby  every  man's 
estate  is  assured  to  him,  and  all  controversies,  doubts,  and 
difficulties  are  either  prevented  or  removed. 

These  common  assurances  are  of  four  kinds  :  1.  By  mat- 
ter infiaUy  or  deed ;  which  is  an  assurance  transacted  between 
two  or  more  private  persons  in  paUj  in  the  country ;  that  is 
(according  to  the  old  common  law)  upon  the  very  spot  to  be 
transferred.  2.  By  matter  ofrecordy  or  an  assurance  trans- 
acted only  in  the  king's  public  courts  of  record.  3.  By 
special  cuatom^  obtaining  in  some  particular  places,  and  relat- 
ing only  to  some  particular  species  of  property.  Which 
three  are  such  as  take  effect  during  the  life  of  the  party  con- 
veying or  assuring.  4.  The  fourth  takes  no  effect,  till  after 
his  death ;  and  that  is  by  deviacy  contained  in  his  last  will  and 
testament.    We  shall  treat  of  each  in  its  order. 
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OF  ALIENATION  BY  DEED. 


XN  treating  of  deeds  I  shall  consider,  first,  their  genera) 
nature  ;  and,  next,  the  several  sorts  or  kinds  of  deeds,  with 
their  respective  incidents.  And  in  explaining  the  former, 
I  shall  examine,  first,  what  a  deed  is ;  secondly,  its  requi- 
sites ;  and  thirdly,  how  it  may  be  avoided. 

I.  First  then,  a  deed  is  a  writing  sealed  and  delivered  by 
the  parties  >.  It  is  sometimes  called  a  charter,  rarra,  from 
its  materials ;  but  most  usually,  when  applied  to  the  transac- 
tions of  private  subjects,  it  is  called  a  deed,  in  L»SLtmJactumf 
futW  f{«x9*>  because  it  is  the  most  solemn  and  authentic  act 
that  a  man  can  possibly  perform,  with  relation  to  the  disposal 
of  his  property ;  and  therefore  a  man  shall  always  be  ettopfied 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradiction  to  what  he  has  once  so  solemnly  and  delibe- 
rately avowed  *».  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties,  and  each  should  be  cut  or  indented  (formerly  in  acute 
angles  instar  dentiumy  like  the  teeth  of  a  saw,  but  at  present  in 
a  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with 
the  other ;  which  deed,  so  made,  is  called  an  indenture.  For- 
merly, when  deeds  were  more  concise  than  at  present,  it  was 
usual  to  write  both  parts  on  the  same  piece  of  parchment,  with 
some  word  or  letters  of  the  alphabet  written  between  them : 
through  which  the  parchment  was  cut,  either  in  a  strait  or 

•Co.Lht.171.  bPla»tL434. 
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indented  line>  in  such  a  manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were  deno* 
mmated  syngrafiha  by  the  canonists  <^;  and  with  us  cA/roo 
grafihuy  or  hand«writings  ^^ ;  the  word  drografihum  or  cyro^ 
grafihum  being  usually  that  which  is  divided  in  making  the 
indenture :  and  this  custom  is  still  preserved  in  making  out 
the  indentures  of  a  fine^  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  use^  without  cutting  through 
any  letters  at  all ;  and  it  seems  at  present  to  serve  for  little 
other  purpose,  than  to  give  name  to  the  species  of  the  deed. 
When  the  several  parts  of  an  indenture  are  interchangeably 
executed  by  the  several  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  usually  called  the  originaly  and  the 
rest  are  counterfiarta :  though  of  late  it  is  most  frequent  for 
all  the  parties  to  execute  every  part ;  which  renders  them  all 
originals.  A  deed  made  by  one  party  only  is  not  indented, 
but  trolled  or  shaved  quite  even ;  and  therefore  called  a  deed' 
fioUy  or  a  single  deed^. 

II.  We  are  in  the  next  place  to  consider  the  reguiaUea  of 
a  deed.  The  first  of  which  is,  that  there  be  persons  able  to 
contract  and  be  contracted  Vith,  for  the  purposes  intended 
by  the  deed :  and  also  a  thing,  or  subject  matter  to  be  con- 
tracted for ;  all  which  must  be  expressed  by  sufficient  names  f. 
So  as  in  every  grant  there  must 'be  a  grantor,  a  grantee,  and 
a  thing  granted ;  in  every  lease  a  lessor,  a  lessee,  and  a  thing 
demised. 

Secondly;  the  deed  must  be  fotktided  upon  good  and 
sufficient  consideration.  Not  upon  an  usurious  contract^ ;  nor 
upon  fraud  or  collusion,  either  to  deceive  purchasers  dona 
Jide^j  or  just  and  lawful  creditors^ ;  any  of  which  bad  con- 
siderations will  vacate  the  deed,  and  subject  such  persons,  as 
put  the  same  in  ure,  to  forfeitures,  and  often  to  imprisonment. 
A  deed  also,  or  other  grant,  made  without  any  consideration, 
is,  as  it  were,  of  no  effect :  for  it  is  construed  to  inure,  or  to 

e  Lyndew.  1. 1. 1.  10.  c.  1.  f  Stat.  13  Elix.  e.  8. 

4  Minor,  e.  2.  tec  27.  h  Stat.  27  Eliz.  c  4. 

e  llwL  Litt.  sec.  371, 372.  «  Stat.  13  Eliz.  c.  5. 
rCaLitt.35.   . 
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be  effectual,  only  to  the  use  of  the  grantor  himself^  (1).  The 
consideration  may  be  either  a  good  or  a  valuable  one.  A  good 
consideration  is  such  as  that  of  bloodi  or  of  natural  love  and 
affection^  when  a  man  grants  an  estate  to  a  near  relation ; 
being  founded  on  motives  of  generosity,  prudence,  and  natu- 
ral duty ;  a  valuable  consideration  is  such  as  money,  mar* 
riage,  or  the  like,  which  the  law  esteems  an  equivalent  given 
for  the  grant  ^ ;  and  is  therefore  founded  in  motives  of  justice. 
Deeds  made  upon  good  consideration  only,  are  considered^as 
merely  voluntary,  and  are  frequently  set  aside  in  favor  of 
creditors,  and  bona  fide  purchasors. 

Thirdly;  the  deed  must  be  written^  or  I  presume 
printedy  for  it  may  be  in  any  character  or  any  language  ;  but 
it  must  be  upon  paper  or  parchment.  For  if  it  be  written 
on  stone,  board,  linen,  leather,  or  the  like,  it  is  no  deed". 
Wood  or  stone  may  be  more  durable,  and  linen  less  liable  to 

k  PcflL.  sec  533.  I  3  Rep.  83.  m  Co.  Utt  339.  F.  N.  B.  ISS. 


(1)  This  I  conceive  is  only  true  of  a  bargain  and  sale ;  for  **  herein 
**  it  is  said  to  differ  from  a  gift,  that  this  may  be  without  any  conside- 
**  ration  or  cause  at  all ;  and  that  hath  always  some  meritorious  cause 
**  moving  it,  and  cannot  be  witliout  it"  Shep.  Touch.  221.  But  other- 
wise a  voluntary  conversance  is  good  both  in  law  and  equity.  Tr.  of  Eq^ 
b.  1.  e.  5.  *.  2.  It  used  to  be  thought,  if  a  person  made  a  voluntaiy 
grant  of  lands,  although  he  could  not  resume  them  himself,  yet  if  he 
afterwards  made  another  conveyance  of  them  for  a  valuable  considera- 
tion, tliat  the  first  grant  would  be  void  with  regard  to  tliis  purchasor 
wider  the  27  Eliz.  c.  4.  But  it  was  determined  by  lord  Mansfield  and 
the  court,  that  there  must  be  some  circumstance  of  fraud  to  vacate  the 
first  conveyance,  the  want  of  consideration  alone  not  being  sufi&cient 
Covjp,  705. 

But  if  a  person  is  indebted  at  the  time  of  making  a  voluntary  grant, 
at  becomes  so  soon  afterwards,  it  will  be  considered  fraudulent  and 
void  with  respect  to  creditors,  under  the  13  Eliz.  c.  5. 

And  if  a  person  makes  a  voluntary  grant  and  afterwards  becomes 
bankrupt,  whether  he  was  indebted  or  not  at  the  time,  it  will  be  void 
by  1  Jac.  c.  15.;  and  the  estate  granted  may  be  conveyed  by  the  com- 
misiioners  to  the  assignees  for  the  benefit  of  the  cicdiiors.  1  JtA.  91 
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rasures ;  but  writing  on  paper  or  plut^hment  unites  in  itself 
more  perfectly  than  any  other  way^  both  those  desirable  qua- 
lities :  for  there  is  nothing  else  so  durable^and  at  the  same  time 
so  little  liable  to  alteration ;  nothing  so  secure  from  alteration^ 
that  is  at  the  same  time  so  durable.  It  must  also  have  the 
regular  stamps,  imposed  on  it  by  the  several  statutes  for  the 
increase  of  the  public  revenue  ;  else  it  cannot  be  given  in 
evidence.  Formerly  many  conveyances  were  made  by  parol) 
or  word  of  mouth  only,  without  writing  ;  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  statute  29  Car.  II.  c.  3. 
enacts,  that  no  lease  estate  or  interest  in  lands,  tenements^ 
or  hereditaments  made  by  livery  of  seisin,  or  by  parol  only^ 
(except  leases,  not  exceeding  three  years  from  the  makings 
and  whereon  the  reserved  rent  is  at  least  two-thirds  of  the 
real  value,)  shall  be  looked  upon  as  of  greater  foroe  than  a 
lease  or  estate  at  will ;  nor  shall  any  assignment,  grant,  or 
surrender  of  any  interest  in  any  freehold  hereditaments  be 
Taiid ;  unless  in  both  cases  the  same  be  put  in  writing,  and 
signed  by  the  party  granting,  or  his  agent  lawfully  autho- 
rized in  writing. 

Fourthly  ;  the  matter  written  must  be  legally  and  orderly 
set  forth  : '  that  is,  there  must  be  words  sufficient  to  specify 
the  agreement  and  bind  the  parties :  which  sufHciency 
must  be  left  to  the  courts  of  law  to  determine  ".  For  [298] 
it  is  not  absolutely  necessary  in  law,  to  have  all  the 
formal  parts  that  are  usually  drawn  out  in  deeds,  so  as  there 
be  sufficient  words  to  declare  clearly  and  legally  the  party's 
meaning.  But,  as  these  formal  and  orderly  parts  are  calculated 
to  convey  that  meaning  in  the  clearest,  distinctest^  and  most 
effectual  manner,  and  have  been  well  considered  and  settled 
by  the  wisdom  of  successive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reason  or  urgent  necessity ;  and 
therefore  I  will  here  mention  them  in  their  usual  °  order. 

1.  The  premises  may  be  used  to  set  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles.     They 

n  Co.  LItt  ns.  0  Ibid.  0. 
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also  contain  the  retital)  if  any,  of  8uch  deedfty  agreementSi 
or  matters  of  &ct,  as  are  necessary  to  explain  the  reaaoos 
Upon  which  the  present  transaction  is  founded :  and  herein 
also  is  set  down  the  consideration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  oi  the  grantor, 
grantee^  and  thing  granted  p. 

3,  3.  Next  come  the  habendum  and  tenendum^.  The  office 
of  the  habendum  is  properly  to  determine  what  estate  or  in* 
terest  is  granted  by  the  deed :  though  this  may  be  performed) 
and  sometimes  is  performed,  in  the  premises.  In  which 
case  the  habendum  may  lessen,  enlarge,  explain,  or  qualify, 
but  not  totally  contradict  or  be  repugnant  to,  the  estate 
granted  in  the  premises.  As  if  a  grant  be  ^^  to  A  and  the 
*<  heirs  of  his  body,*'  in  the  premises,  habendum  ^  to  him  and 
**  his  heirs  for  ever,"  or  vice  veraa  ;  here  A  has  an  estate- 
tail,  and  a  fee-simple  expectant  thereon ■*.  But,  had  it  been  in 
the  premises  ><  to  him  and  his  heirs,"  habendum  *^  to  Idm  for 
'<  life,"  the  habendum  would  be  utterl)^  void  •  ;  for  an  estate 
of  inheritance  is  vested  in  him  before  the  habendum  comes, 
and  shall  not  afterwards  be  taken  away,  or  devested,  by  it. 
The  tenendum  "  and  to  hold,"  is  now  of  very  little  use,  and 

is  only  kept  in  by  custom.  It  was  sometimes  for- 
[299]     merly  used  to  signify  the  tenure,  by  which  the  estate 

granted  was  to  be  holden ;  ifiz,  <^  tenendum  fter  serui' 
"  tium  militare^  in  burgagio^  in  libero  %ocagioj  is^c"  But,  all 
these  being  now  reduced  to  free  and  common  socage,  the 
tenure  is  never  specified.  Before  the  statute  of  quia  empto- 
resj  \i  Edw.  I.  it  was  also  sometimes  used  to  denote  the 
lord  of  whom  the  land  should  be  holden :  but  that  statute 
directing  all  future  purchasers  to  hold,  not  of  the  immediate 
grantor,  but  of  the  chief  lord  of  the  fee,  this  use  of  the 
tenendum  hath  been  also  antiquated  ;  though  for  a  long  time 
after  we  find  it  mentioned  in  ancient  charters,  that  the  tene- 
ments shall  be  holden  de  cafiitaiibus  jdominia  Jeodi^i  but  as 

p  S«e  appendix,  N«  tl.  aec  S.  pag.  v.  Jac.  476. 

q  IfaM.  •  2  Rep.  23.    8  Rep.  56. 

r  Co.  litt.  21.   3  Roll.  Rep.  19. 23.    Cro.  t  Append.  N*  I.  Madox.  FtrmuLpuaim. 
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this  expressed  nothiiig  more  Uuoi  the  statute  ksd  already 
provided  fof)  it  gradually  grew  out  of  use. 

4.  Nbxt  foUow  the  terms  of  stipulatiouy  if  any»  upon 
which  the  grant  is  made :  the  first  of  which  is  the  reddendum 
or  reservatioDy  whereby  the  grautor  doth  create  or  reserve 
some  new  thing  to  himself  out  of  what  he  had  before  granted. 
As ''  rendering  therefore  yeai^ly  the  sum  of  ten  shillings)  or 
<'  a  pepper  com,  or  two  days  ploughing/  or  the  like  »/* 
Under  the  pure  feodal  system,  this  render,  reditt^  return^ 
or  rent,  consisted  in  chivalry  principally  of  military  services, 
in  villenage,  of  the  most  slavish  offices ;  and  in  socage,  it 
usually  consbts  of  money,  though  it  may  still  conwt  of  ser-( 
vices,  or  of  any  other  certain  profit^.  To  mak^  a  reddendum 
£p)od,  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
reservation  must  be  to  the  grantors,  or  some,  or  one  of  them, 
snd  not  to  any  stranger  to  the  deed^.  But  if  it  be  of  ancient 
services  or  the  like,  annexed  to  the  land,  then  the  reservation 
may  be  to  the  lord  of  the  foe  x. 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition;,  which  is  a  clause  of  contingency,  on  the 
happening  of  which  the  estate  granted  may  be  defeated ;  as 
^^  provided  always,  that  if  the  mortgagor  shall  pay  the 

*<  mortgagee  500/.  upon  such  a  day,  the  whole  estate     [SOOJ 
^granted  shall  determine;*'  and  the  like*. 

6.  NxxT  may  follow,  the  clause  oi  warranty ;  whereby 
the  grantor  doth,  for  himself  and  his  heirs,  warrant  and  secure 
to  the  grantee  the  estate  so  granted*.  By  the  feodal  consti- 
tutipn,  if  the  vasal'fa  title  to  enjoy  the  feud  was  disputed,  he 
might  vouch,  or  call  the  lord  or  donor,  to  warrant  or  insure 
his  gift ;  which  if  he  foiled  to  do,  and  the  vasal  was  evicted, 
the  lord  was  bound  to  give  him  another  feud  of  equal  value 
in  recompense  ^.  And  so,  by  our  ancient  law,  if  before  the 
statute  of  quia  emfitorei  a  man  enfeoffed  another  in  fee,  by 
the  feodal  verb  dedi^  to  hold  of  himself  and  his  heirs  by 


u  Append.  N<>  II.  ice.  1.  pB|^.  iii. 
w  See  pQ^.  41. 
X  PlowfL  13.    8  Rep.  71. 
y  Append.mi,paf,l. 
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certain  services  ;  ike  law  annexed  a  warranty  to  ^s  grant) 
which  bound  the  feoffor  and  his  heirs,  to  whom  the  serrices 
(which  were  the  consideration  and  equivalent  for  the  gift) 
tirere  originally  stipulated  to  be  rendered  <^.  Or  if  a  man 
and  his  ancestors  had  immemorially  holden  land  of  another 
and  his  ancestors  by  the  service  of  homage,  (which  was  called 
homage  aunce9tral,J  this  also  bound  the  lord  to  warranty  ^ ; 
the  homage  being  an  evidence  of  such  a  feodai  grant.  And, 
upon  a  similar  principle,  in  case,  after  a  partition  or  exchange 
of  lands  of  inheritance,  either  party  or  his  heirs  be  evicted 
of  his  share,  the  other  and  his  heirs  are  bound  to  warranty  S 
because  they  enjoy  the  equivalent.  And  so,  even  at  this 
day,  upon  a  gift  in  tail  or  lease  for  life,  rendering  rent,  the 
donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  payable) 
are  bound  to  warrant  the  titled  But  in  a  feoffment  in  fee, 
by  the  verb  dcdi^  since  the  statute  of  quia  emfiiorety  the  feoffor 
only  is  bound  to  the  implied  warranty,  and  not  his  heirs  e ; 
because  it  is  a  mere  personal  contract  on  the  part  of  the 
feoffor,  the  tenure  (and  of  course  the  ancient  services)  result- 
ing back  to  the  superior  lord  of  the  fee.    And  in  other  forms 

of  alienation,  gradually  introduced  since  that  statute, 
[301]     no  warranty  whatsoever  is  implied^  ;  they  bearing 

no  sort  of  analogy  to  the  original  feodai  donation. 
And  therefore  in  such  cases  it  became  necessary  to  add  an 
express  clause  of  warranty  to  bind  the  grantor  and  his  heirs; 
which  is  a  kind  of  covenant  real,  and  can  only  be  created  by 
the  verb  warrantizo  or  warrant  ^ 

These  express  warranties  were  introduced,  even  prior  to 
the  statute  of  quia  emptoree^  in  order  to  evade  the  strictness  of 
the  feodai  doctrine  of  non-alienation  without  the  consent  of 
the  heir.  For,  though  he,  at  the  death  of  his  ancestor,  might 
have  entered  on  any  tenements  that  were  aliened  without 
his  concurrence,  yet,  if  a  clause  of  warranty  was  added  to 
the  ancestor's  grant,  this  covenant  descending  upon  the  heir 
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insured  the  grantee ;  not  so  much  by  confirming  his  title>  as 
by  obliging  such  heir  to  yield  him  a  recompense  in  lands  of 
equal  value :  the  lawy  in  £svor  of  alienations,  sjipposing  that 
no  ancestor  would  wantonly  disinherit  his  next  of  blood  ^ ;  and 
therefore  presuming  that  he  had  received  a  valuable  consider* 
ation,  either  in  land,  or  in  money>  which  had  purchased  land) 
and  that  this  equivalent  descended  to  the  heir  together  with 
the  ancestor's  warranty.  So  that  when  either  an  ancestorf 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  stranger  and  his  heirs^^r  released  the  right  in  fee-simple 
to  one  who  was  already  in  possession,  and  superadded  a  vtrar- 
ranty  to  his  deed,  it  was  held  that  such  warranty  not  only 
bound  the  warrantor  himself  to  protect  and  assure  the  title  of 
the  warrantee,  but  it  also  bound  his  heir :  and  this,  whether 
that  warranty  was  Uneal  or,  collateral  to  the  title  of  the  land. 
Lineal  warranty  was,  where  the  heir  derived,  or  might  by  pos- 
sibility have  derived,  his  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made  the  warranty :  as 
where  a  father,  or  an  elder  son  in  the  life  of  the  father,  re* 
leased  to  the  disseisor  of  either  themselves  or  tlie  grandfather, 
with  warranty,  this  was  lineal  to  the  younger  son  i.  CoU 
lateral  warranty  was  where  the  heir's  title  to  the  land  neither 
was,  nor  could  have  been,  derived  from  the  warrant- 
ing  ancestor ;  as  where  a  younger  brother  released  [SOSJ 
to  his  father's  disseisor,  with  warranty,  this  was  col- 
lateral to  the  elder  brother  °^.  But  where  the  very  convey- 
ance to  which  the  warranty  was  annexed,  immediately  fol- 
lowed a  desseisin,  or  operated  itself  as  such,  (as,  where  a  father 
tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened  in 
fee-simple  with  warranty,)  this,  being  in  its  original  mani- 
festly founded  on  the  tort  or  wrong  of  the  warrantor  himself^ 
was  called  a  warranty  commencing  by  di^Mein  ;  nndy  being  too 
palpably  injurious  to  be  supported,  was  not  binding  upon  any 
heir  for  such  tortious  warrantor^. 
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Ik  both  lineal  and  collateral  warrmtf,  the  obligation  of  the 
lieir  (in  case  the  warrantee  was  evicted^  to  yield  him  other 
lands  in  their  stead)  was  only  on  condition  that  he  had  other 
suflicient  lands  by  descent  from  the  warranting  ancestor®. 
But  though  without  assets,  he  was  not  bound  to  insure  the 
title  of  another  J  yet  in  case  of  lineal  warraiUy,  whether  assets 
descended  or  not,  the  heir  was  perpetually  barred  from  claim- 
ing the  land  Mmscffi  for^  if  he  could  succeed  in  such  claim, 
he  would  then  gain  assets  by  descent,  (if  he  had  them  not 
beforeO  and  must  fulfil  the  warranty  of  his  ancestor:  and  the 
same  rule  p  was  with  less  justice  adopted  also  in  respect  of 
collateral  warranties,  which  likewise  (though  no  assets  de- 
scended) barred  the  heir  of  the  warrantor  from  claiming  the 
land  by  any  collateral  title ;  upon  the  presumption  of  law  that 
he  might  hereafter  have  assets  by  descent  either  from  or 
through  the  same  ancestor.  The  inconvenience  of  this  latter 
branch  of  the  rule  was  felt  very  early,  when  tenants  by  the 
curtesy  took  upon  them  to  aliene  their  lands  with  warranty ; 
which  collateral  waiTanty  of  the  father  descending  upon  his 
sou  (who  was  the  heir  of  both  his  parents)  barred  him  from 
claiming  his  maternal  inheritance ;  to  remedy  which  the 
statute  of  Gloucester,  6  £dw.  I.  c.  3.  declared,  that  mich  war- 
ranty should  be  no  bar  to  the  son,  unless  assets  descended 
from  the  father.    It  was  afterwards  attempted  in  50  £dw.  III. 

to  make  the  same  provision  universal,  by  enacting 
[303]     that  no  collateral  warranty  should  be  a  bar,  unless 

where  assets  descended  from  the  same  ancestor^; 
but  it  then  proceeded  not  taefFect.  However,  by  the  statute 
1 1  Hen.  VII.  c.  20.  notwithstanding  any  alienation  with  war- 
ranty by  tenant  in  dower,  the  heir  of  the  husband  is  not  bar- 
red, though  he  be  also  heir  to  the  wife.  And  by  statute  4  k 
5  Ann.  c.  16.  all  warranties  by  any  tenant  for  life  shall  be  void 
against  those  in  remainder  or  reversion;  and^ all  cc^ateni 
warranties  by  any  ancestor  who  has  no  estate  of  inheritance 
in  possession  shall  be  void  ag^nst  his  heir.     By  the  wording 
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of  which  last  statute  it  should  seem,  that  the  legislature  meant 
to  allow,  that  the  collateral  warranty  of  tenant  install  in  pos- 
session,  desc;ending  (though  without  assets)  upon  a  remain-* 
der^man  or  reversioner,  should  stUl  bar  the  remainder  or 
reversion.  For  though  the  judges,  in  expounding  the  statute 
de  doni9y  held  that)  by  analogy  to  the  statute  of  Gloucester,  a 
lineal  warranty  by  the  tenant  in  tail  without  assets  should  not 
bar  the  issue  in  tail,  yet  they  held  such  Warranty  with  assets 
to  be  a  sufficient  bar^^:  which  was  therefore  formerly  menr 
tioned*  as  one  of  the  ways  whereby  an  estate-tail  might  be 
destroyed  \  it  being  indeed  nothing  more  in  effect,  than  ex- 
changing the  lands  entailed  for  others  of  equal  value.  They 
also  held,  that  collateral  warranty  was  not  within  the  statute 
de  doni9 ;  as  that  act  was  principally  intended  to  prevent  the 
tenant  in  tail  from  disinheriting  his  own  issue  ;  and  therefore 
collateral  warranty  (though  without  assets)  was  allowed  to  be» 
as  at  common  law,  a  sufficient  bar  of  the  estate-tail  and  all 
remsdnders  and  reversions  expectant  thereon  <.  And  so  it  still 
continues  to  be,  notwithstanding  the  statute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  possession :  who  therefore  may 
now,  without  the  forms  of  a  fine  or  recovery,  in  some  cases 
make  a  good  conveyance  in  fee-simple,  by  superadding  a  war- 
ranty to  his  grant ;  which,  if  accompanied  with  assets,  bars 
his  own  issue,  and  without  them  bars  such  of  his  heirs  as 
may  be  in  remainder  or  reversion. 

7.  After  warranty  usually  follow  covenants^  or  [304] 
conventions,  which  are  clauses  of  agreement  con- 
tained in  a  deed,  whereby  either  party  may  stipulate  for  the 
truth  of  certain  facts,  or  may  bind  himself  to  perform,  or  give, 
something  to  the  other.  Thus  the  grantor  may  covenant  that 
he  hath  a  right  to  convey  ;  or  for  the  grantee's  quiet  enjoy< 
ment ;  or  the  like ;  the  grantee  may  covenant  to  pay  his  rent, 
or  keep  the  premises  in  repair,  i!fc.^  If  the  covenantor 
covenants  for  himself  and  bis  Af/r«,  it  is  then  a  covenant  real; 
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tnd  descends  upon  the  heirs;  who  tm  botmd  to  pcTfarro  ic 
provided  tliey  have  assets  by  descent,  but  opt  otherwue:  if 
he  covenant!  also  for  his  rx-^tti/or*  aiidadini»i»tralort,\mftr- 
•onal  assets,  as  well  as  his  real,  are  likewi«e  pledged  for  the 
performance  of  the  covenant:  which  make*  such  covenants 
better  security  than  any  warranty  (S).  It  is  also  in  son* 
respects  a  less  security,  and  therefore  more  beneficial  to  the 
grantor;  who  usually  covenanu  only  for  the  acts  trf  Umielf 
and  his  ancestors,  whereas  a  gencnd  warranty  extends  to  sB 
mankind.  For  which  reasons  the  cevenant  has  in  moden 
practice  totally  superseded  the  other. 

8.  Lastlt,  comes  the  conr/iMioit,  which  mentions  Ae  exe- 
cution and  date  of  the  deed,  or  the  time  of  its  being  given  of 
executed,  either  expressly,,  or  by  reference  to  some  day  aii4 
year  before  mentioned".  Not  but  a  deed  is  go«>d,  although 
it  mention  no  date :  or  hath  a  folse  date ;  or  even  if  it  hsth 
an  impoBuble  date,  as  the  thirtieth  of  F^ruary ;  provided 
th«  real  day  of  its  being  dated  or  givcD)  that  ia  delivered)  caa 
be  proved"  (3). 

I  PBOCKED  now  to  the  JIftA  requisite  for  making  s  good 
deed ;  the  reading  of  it.  This  it  necessary,  wherever  any  of 
the  purties  deuce  it ;  and,  if  it  be  not  done  on  his  requcA, 
the  deed  is  void  aatohira.     Ifhecamhe  abould  readittun- 

w  Appund-N*  ILve-S.  pic;ilL  I  Ca.  Un.  40.     Dyer.  »■ 


(3)  The  executors  uid  admiiutrabm  are  bound  by  every  eoTtwt 
without  being  aimed,  unleu  it  is  lucA  ■  covenint  as  is  to  be  peribrDtri 
perionall^  by  the  coveouitor,  and  there  bat  been  no  breach  befiire  ia 
dcKth.    Cro.  Ells.  3J3. 

(3)  In  uicient  tlmei  the  date  of  the  deed  was  gvnerilty  omitted,  ml 
the  reuon  wu  this,  vie.  that  die  time  of  prescription  freqaend^ 
(Aianged,  and  a  deed  dued  before  the  time  of  prcacriptkn  wm  not 
pleadable,  but  a  deed  without  a  date  might  be  aUeg;«d  to  be  mad* 
within  ibc  time  ofprcacripUon.  Date*  began  to  be  added  in  the  rei(«< 
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self:  if  he  be  blind  or  Uliterate,  another  mutt  read  it  to  him. 
If  it  be  read  falsely,  it  will  be  void ;  at  least  for  so  much  as  is 
mis-recited :  unless  it  be  ag^ed  by  collusion  that  the  deed 
shall  be  read  fidse,  on  purpose  to  make  it  void  ;  for  in  such  case 
it  shall  bind  the  fraudulent  party  7. 

Sixthly,  it  is  requisite  that  the  party,  whose  deed  [SOS] 
it  is,  should  9eal,  aQd  npw  in  most  cases  I  apprehend 
•hould  mgn  it  klso.  The  use  of  seals^  as  a  mark  of  authenticity 
to  letters  and  other  instruments  in  writing,  is  extremely  ancient. 
We  read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 
most  sacred  records  of  history  *.  And  in  the  book  of  Jeremiah 
there  is  a  very  remarkable  instance,  not  only  of  an  attestation 
by  seal,  but  also  of  the  other  usual  formalities  attending  a  Jew- 
ish purchase*.  In  the  civil  law  alsoi>,  seals  were  the  evidence 
of  truth ;  and  were  required,  on  the  part  of  the  witnesses  at  least, 
at  the  attestation  of  every  testament.  But  in  the  times  of  our 
Saxon  ancestors,  they  were  not  much  in  use  in  England.  For 
Chough  sir  Edward  Coke^  relies  on  an  instance  of  king  Edwin's 
making  use  of  a  seal  about  an  hundred  years  before  the  con- 
quest, yet  it  does  not  follow  that  this  was  the  usage  among  the 
whole  nation:  and  perhaps  the. charter  he  mentions  may  be  of 
doubtful  authority,  from  this  very  circumstance,  of  being 
sealed ;  since  we  are  assured  by  all  our  ancient  historians,  that 
sealing  was  not  then  in  common  use«  The  method  of  the 
Saxons  was  for  such  as  could  write  to  subscribe  their  names, 
and,  whether  they  could  write  or  not,  to  affix  the  sign  of  the 
cross :  which  custom  our  illiterate  vulgar  do,  for  the  most  part, 
to  this  day  keep  up ;  by  signing  a  cross  for  their  mark,  when 
imable  to  write  their  names.    And  indeed  this  inability  to  write, 
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and  therefore  making  a  cross  in  its  stead,  is  hoiiesdy  avowed 
by  Caedwalla,  a  Saxon  king,  at  the  end  of  one  of  his  charters'. 
In  like  manner,  and  for  the  same  unsurmountaUe  reason,  the 
Normans,  a  brave  but  illiterate  nation,  at  their  first 
£306]  settlement  in  France,  used  the  practice  of  sealing  only, 
without  writing  their  names :  which  custom  continued, 
when  learning  made  its  way  among  them,  though  the  reason 
for  doing  it  had  ceased ;  and  hence  the  charter  of  Edward  the 
confessor,  to  Westminster-abbey,  himself  being  brought  up  in 
Normandy,  was  witnessed  only  by  hb  seal,  and  b  genersUy , 
thought  to  be  the  oldest  sealed  charter  of  any  authenticity  in 
England «.  At  the  conquest,  the  Norman  lords  brought  over 
into  this  kingdom  their  own  fashions ;  and  introduced  waxen 
seals  only,  ihstead  of  tlie  English  method  of  writing  their  names, 
and  signing  with  the  sign  of  the  cross  f.  And  in  the  reign  of 
Edward  I.  every  freeman,  and  even  such  of  the  more  substantial 
villeins  as  were  fit  to  be  put  upon  juries,  had  their  distinct  par- 
ticular seals  s.  The  impressions  of  these  seals  were  some- 
times a  knight  on  horseback,  sometimes  other  devices:  but 
coats  of  arms  were  not  introduced  into  seals,  nor  indeed  into 
any  other  use,  till  about  the  reign  of  Richard  the  first,  who 
brought  them  from  the  croisade  in  the  holy  land ;  where  they 
were  first  invented  and  painted  on  the  shields  of  the  knights,  to 
distinguish  the  variety  of  persons  of  every  christian  nation  who 
resorted  thither,  and  who  could  not,  when  clad  in  complete  steel, 
be  otherwise  known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authenti- 
dty  of  seals,  remained  very  long  among  us ;  for  it  was  held  in  sH 
our  books  that  sealing  alone  was  sufficient   to   authenticate 
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**  rum  agnum  naetae  crticn  expmu  et  iab>  f  *  Kornuuini  chirogniphonim  c«iifcc6a* 

"  teripsL*   SHd.  Jan.  Angl.  L 1.  kc  42.  And  «  nrra,  cum  cnidbni  atu^ ;  aJiiwrae  s^n. 

Chb  (accoi«liug  to  Procophtt)  the  enprror  '^cntis  aacrk,  in  Aagbi  fltnaui  Mittm  ta 

/uninmt]ieea<t,aiMlTlwodoriekingort]ie  **  caeram  impremm  imitaMJaMdanfaeaefi- 

OntbainIta]y,hadh«fhf«aatIiQriiedbytlirir  ^'beodi  Aaglkiunngieiant.**    Ii^ulpjL 

exunpl^,  on  ■caomat  of t]ieir  inaMnty  to  wtitp.        g  Stat.  Kmn.  14  Edw.  I. 

> 


CHAP.  29.  OF  THINGS  o06 

a  deed :  and  90  the  comihon  form  of  atteiting  deeds>  ^  sealed 
<<  and  delivered)"  continues  to  this  day  ;  notwithstanding  the 
statute  29  Car.  II.  c.  3.  before  mentioned  revives  the  Saxon 
custom^  and  expressly  directs  the  signing,  in  all  grants  of 
landsy  and  many  other  species  of  deeds :  in  #hich  therefore 
signing  seems  to  be  now  as  necessary  as  sealing,  diough  it 
hath  been  sometimes  held  that  the  one  includes  the  other  ^. 

A  SEVENTH  requisite  to  a  good  deed  is  that  it  be  delivered^ 
by  the  party  himself  or  his  certain  attorney,  which 
therefore  is  also  expressed  in  the  attestation  ;  <<  sealed  [307} 
"  and  delivered,**  A  deed  takes  effect  only  from  this  . 
tradition  or  delivery  ;  for  if  the  date  be  false  ok*  impossible, 
die  delivery  asceiPtains  the  time  of  it.  And  if  another  per- 
scHi  seals  the  deed,  yet  if  the  party  delivers  it  himself,  he 
thereby  adopts  the  sealing  S  and  by  a  parity  of  reason  the 
signing  also,  and  makes  them  both  his  own.  A  delivery  may 
be  either  absolute,  that  is,  to  the  party  or  grantee  himself; 
or  to  a  third  person,  to  hold  till  some  conditions  be  performed 
on  the  part  of  the  grantee :  in  which  last  case  it  is  not  deli- 
vered as  a  deedj  but  as  an  escrow  ;  that  is,  as  a  scrowl  or  writ- 
ing, which  is  not  to  take  effect  as  a  deed  till  the  conditions  be 
performed ;  and  then  it  is  a  deed  to  all  intents  and  purposes  J. 

The  last  requisite  to  the  validity  of  a  deed  is  the  attestation^ 
or  execution  of  it  in  t/ie  presence  of  witnesses  :  though  this  is 
necessary,  rather  for  the  preserving  the  evidence,  than  for 
constituting  the  essei^ce  of  the  deed.  Our  modem  deeds  are 
in  reality  nothing  more  than  an  improvement  or  amplification 
of  the  brevia  testata  mentioned  by  the  feodal  writers  ^ ;  which 
were  written  memorandums,  introduced  to  perpetuate  the 
tenor  of  the  conveyance  and  investiture,  when  grants  by  parol 
only  became  the  foundation  of  frequent  dispute  and  uncer- 
tainty. To  this  end  they  registered  in  the  deed  the  persons 
who  attended  as  witnesses,  which  was  formerly  done  without 
their  signing  their  names,  (that  not  being  always  in  their 
power,)  but  they  only  heard  the  deed  read ;  and  then  the  clerk 

Ji  3  Lpt.  1  Stia.  764.  j'  Co.  Lht.  30. 

4  Pel*,  lec.  130.  k  F^ud.  L  L  t.  4. 
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or  scribe  added  their  namesf  in  a  sort  of  menionaiduin ;  thus: 
<<  /uJ9  tCBtilnu  Johanne  Mowre^  Jacobo  Smilhj  et  aUU  ad  Hok 
<<  rem  convocathK*^  Tins,  like  all  other  solemn  transactioosi 
was  orig^inally  done  only  coram  paribua  ^^  and  frequently  when 
assembled  in  the  court  baron^  hundred^  or  county  court ;  which 
was  then  expressed  in  the  attestation^  tette  cotnitatuj  hui^ 
dredoj  is^c.  ^    Afterwards  the  attestation  of  other  witnesses 

was  allowed,  the  trial  in  case  of  a  dispute  bemg  still 
[308]     reserved  to  the  fiarcB  /  with  whom  the  witnesses  (if 

more  than  one)  were  associated  and  joined  in  the 
verdict  J ;  till  that  also  was  abrogated  by  the  statute  of  York, 
12  £dw.  II.  St.  1.  c.  2.  And  in  this  manner,  with  some  such 
clause  of  hija  teatibusy  are  all  old  deeds  and  charters,  pard* 
culurly  magna  carta^  witnessed.  And  in  -the  time  of  sir 
Edward  Coke,  creations  of  nobility  were  still  witnessed  in  the 
same  manner  p.  But  in  the  king's  common  charters,  writs, 
or  letters  patent,  the  style  is  now  altered :  for  at  present  the 
king  is  his  own  witness,  and  attests  his  letters  patent  thus : 
**  teste  mei/isoy  witness  ourself  at  Westminster,  tJ'c,"  a  form 
which  was  introduced  by  Richard  the  first  %  but  not  com* 
monly  used  till  about  the  beginning  of  the  fifteen  century ; 
nor  the  clause  of  /lijs  teatibtu  entirely  discontinued  till  the 
reign  of  Henry  the  eighth  ^ :  which  was  also  the  aera  of  dis- 
continuing it  in  the  deeds  of  subjects,  learning  being  then 
revived,  and  the  faculty  of  writing  more  general ;  and  there- 
fore ever  since  that  time  the  witnesses  have  usually  sub- 
scribed their  attestations,  either  at  the  bottom,  or  on  the  back 
of  the  deed*  (4). 

I  Co.  Lht.  7.  p  8  iBtt.  77.  • 

m  Feud.  1.  2.  t.  32.  q  Madox.  PoraniL  n*  sij. 

n  Spelm.  Gkus.  238.    Madox.  FonnnL  n*>  r  n«d.  DiMett.  fi»L  32. 

221.  333.  MO. 
o  Co.Litt.6w 
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(4)  From  the  few  laconic  deeds  of  antiqui^,  being  mostly  feoff- 
ments, which  I  have  had  an  opportunity  of  seeing,  I  have  observed 
that  in  the  reign  of  Edw.  4.  and  before  that  time,  they  were  neither 
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III.  We  are  next  to  consider,  how  a  deed  may  be  avoided, 
or  rendered  of  no  effect.  And  from  what  has  been  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  essential 
requisites  before  mentioned  ;  either,  1 .  Proper  parties,  and 
a  proper  subject-matter :  2.  A  good  and  sufficient  consider- 
ation :  3.  Writing,  on  paper  or  parchment,  duly  stamped  : 
4.  Sufficient  and  legal  words,  properly  disposed :  5.  Read- 
ing, if  desired,  before  the  execution :  6.  Sealing ;  and,  by 
the  statute,  in  most  cases  signing  also :  or,  7.  Delivery ;  it  is 
a  void  deed  ab  initio.  It  may  also  be  avoided  by  matter  ex 
fiOBt  facto :  as,  1 .  By  raaure,  interlining,  or  other  alteration 
in  any  material  part ;  unless  a  memorandum  be  made  thereof 
at  the  time  of  the  execution  and  attestation '  (5).  2.  Ey: 
breaking  off,  or  defacing  the  se^l ".  3.  By  delivering 
it  up  to  be  cancelled  ;  that  is,  to  have  lines  drawn  [309^ 
over  it  in  the  form  of  lattice-work  or  canceUi  ;  though 
the  phrase  is  now  used  figuratively  for  any  manner  of  oblite- 
Iration  or  defacing  it.  4.  By  the  disagreement  of  such,  whose 
concurrence  is  necessary,  in  order  for  the  deed  to  stand :  as 
the  husband,  where  a  feme-covert  is  concerned  ;  an  infianty 
or  person  under  duress,  when  those  disabilities  are  removed ; 
and  the  like.  5.  By  the  judgment  or  decree  of  a  court  of 
judicature.    This  was  anciently  the  province  of  the  court  of 

t  11  Rep.  27.  11  5  Rep.  23. 


sohscribed  by  the  parties  nor  witnesses.  But  they  conclude.  In  cujus 
ret  testinumium  huic  charts  ("vel  tcriptoj  nostra  Mtgilla  afipowitnus.  Hits 
tetttbu$,  &c.  But  afler  that  time  the  parties  began  to  write  their  names 
over  or  near  the  seal.  And  in  the  reign  of  Hen.  8.  in  general  they  are 
signed  by  the  parties,  but  not  by  the  witnesses ;  but  in  the  next  reign 
the  practice  commenced,  that  the  witnesses,  who  the  parties  intended 
should  afterwards  prove  the  execution  of  the  instrument,  should  also 
subscribe  their  names. 

(5)  Such  an  alteration  will  also  render  void  a  biU  of  exchange  or  pro- 
ijnissory  note.    4  T.  R.  330.  1  Avst.  225 
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staivchambery  and  now  of  the  chancery:  vrhen  it  appears 
that  the  deed  was  obtained  by  fraud)  force,  or  other  ifoul 
practice ;  or  is  proved  to  be  an  absolute  forgery  ^.  In  any 
of  tliese  cases  the  deed  may  be  voidedy  either  in  part  or 
totally,  according  as  the  cause  of  avoidance  is  more  or  less 
extensive. 

And,  having  thus  explained  the  general  nature  of  deeds^ 
we  are  next  to  consider  their  several  species,  together  with 
their  respective  incidents.  And  herein  I  shall  only  examine 
the  particulars  of  those,  which,  from  long  practice  and  expe- 
lience  of  their  efficacy,  are  generally  used  in  the  alienation  of 
real  estates :  for  it  would  be  tedious,  nay  infinite,  to  descant 
Upon  all  the  several  instruments  made  use  of  in  /i€r9<mal  con- 
cerns, but  which  i^l  under  our  general  definiti<m  of  a  deed; 
tliat  is,  a  writing  sealed  and  delivered.  The  former,  being 
principally  such  as  serve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated 
conveyances  :  which  are  either  conveyances  at  common  iawf 
or  such  as  receive  their  force  and  efficacy  by  virtue  of  tho 
statute  qfuMCM,^ 

I.  Of  conveyances  by  the  common  law,  some  may  be 
called  original^  or  firimary  ccmveyances ;  which  are  those  by 
means  whereof  the  benefit  or  estate  is  created  or  first  arises : 
others  are  derivative^  or  secondary ;  whereby  the  benefit  or 
estate,  originally  created,  is  enlarged,  restrained,  transferred, 

or  extinguished. 
[3103        Original   conveyances  are  the  following;    1. 
Feoffment;  2.  Gift;  3.  Grant;   4.  Lease;   5.  Ex- 
change ;  6.  Partition :  derivative  are,  7.  Release  ;  8.  Con- 
firmation; 9.  Surrender;  10.  Assignment ;  1 1 .  Defeazance. 

1.  A  FEOFFMENT,  fcoffomentumy  is  a  substantive  derived 
from  the  verb,  to  enfeoff,  y^q^r^  or  it\feudarej  to  give  one  a 
feud ;  and  therefore  feoffment  is  properly  donatio  feudi  >. 
It  is  the  most  ancient  method  of  conveyance,  the  most  solemn 
and  public,  and  therefore  the  most  easily  remembered  and 

w  Toth.  7ttoi>«.  24.  1  Vem.  S4t.  x  Co.  Litt.  9. 
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•proved.  And  it  may  properly  be  defined,  the  gift  of  any 
corporeal  kereditament  to  another.  He  that  6o  giTes,  cm* 
•enfeofTs,  is  called  the  fet^or  /  and  the  person  enfeoffed  is 
denominated  the  ftofftt. 

This  is  plainly  derived  fronif  or  is  indeed  itself  the  vei^ 
mode  of  the  ancient  feedal  donation ;  for  though  it  may  he 
performed  by  the  wordy  "  enfeoff**  or  "  graut,^'  yet  the  aptest 
word  of  feoffment  is^  ^  do  or  dedir"  And  it  is  still  directed 
and  governed  by  the  same  feodal  rules ;  insomuch  that  the 
principal  rule  relating  to  the  extent  and  effect  of  the  foodal 
-grant,  ^  tenor  tat  qui  legem  dat  feudoy*  is  in  other  words 
become  the  maxim  of  our  law  with  relation  to  feoffments, 
*f  modua  legem  dai  donatiom^**  And  therefore  as  in  pmre 
&odal  donations  the  lord,  from  whom  the  feud  moved,  must 
expressly  limit  and  declare  the  continuance  or  quantity  of 
oestate  which  he  meant  to  confer,  ^^  ne  quia  filus  donaeae 
^^  firaetumatuvy  quam  in  donaHone  exfiretaerit  ^ ;"  so,  if  one 
grants  by  feoffment  lands  or  tenements  to  another,  and 
limits  or  expresses  no  estate,  the  grantee  (due  ceremonies 
of  law  being  performed)  hath  barely  an  estate  for  life  ^.  For 
as  the  personal  abilities  of  the  feoffee  were  originally  pre- 
sumed to  be  the  immediate  or  principal  inducements  to  the 
feoffment,  the  feoffee's  estate  ought  to  be  confined  to  his 
person  and  subsist  only  for  his  life ;  unless  the  feof- 
for, by  express  provision  in  the  creation  and  consti-  [311] 
tution  of  the  estate,  hath  given  it  a  longer  continu- 
ance. These  express  provisions  are  indeed  generally  made ; 
for  this  was  for  ages  the  only  conveyance,  whereby  our  an- 
cestors were  wont  to  create  an  estate  in  fee-simple  c,  by  giv- 
ing the  land  to  the  feoffee,  to  hold  to  him  iuid  his  heirs  for 
ever ;  though  it  serves  equally  well  to  convey  any  other 
estate  or  freehold <i. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected,  there  remains  a  very  material  ceremony  to 

7  Co.  litt.  0.  »  pag.  IM.  c  See  Appendix.  N*  I. 

«  Wijehc  31.  b  Co.  IJtt.  4S.  At%,  litt.  9. 


estate  was  then  only  pertect,  when^^ 
expresses  it  in  our  law,  ^JitjurU  ed 

Investiturbs,  in  their  original^ 
tended  to  demonstrate  in  conquerl 
possession  of  tlie  lordi  and  that  he  I 
^ous  right,  which  the  soldier  was  il 
but  a  peaceable  and  firm  possession." 
writing  was  seldom  practised,  a  meri 
from  the  spot  that  was  .given,  was  not 
or  accurately  retained  in  the  memof 
were  very  little  interested  in  the  gt 
were  retained  as  a  public  and  notorio 
might  take  notice  of  and  testify  the 
and  that  such,  as  claimed  title  by  otb 
against  whom  to  bring  their  actions. 

Iv  all  well-gOTomed  nations  some 
has  been  ever  held  re()uisite, 
[312]     ascertain  the  property  of  land 
fUenum  dominium  was  not  s; 
where  a  man  had  both  the  right  and  ti 
which  possession  could  not  be  acqti 
actual  intention  to  possess,  and  an  acti 
the  premises,  or  part  of  them  in  die 
And  even  in  ecclesiastical  promotioi 
passes  to  the  person  promoted,  corpora] 


e  Litt.  !ice.  M, 

r  I.  3.  f>.  11    aM*    * 
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at  this  day)  to  vest  the  property  completely  in  the  new  pro- 
prietor ;  who,  according  to  the  distinction  of  the  canonists  ^t 
acquires  the  jtu  ad  renty  or  inchoate  and  imperfect  right,  hy 
nomination  and  institution  ;  hut  not  the  ju9  in  rr,  or  complete 
and  full  right,  unless  by  corporal  possession.  Therefore  in 
dignities  possession  is  given  by  instalment ;  in  rectories  and 
vicarages  by  induction,  without  which  no  temporal  righta 
accrue  to  the  minister,  though  every  ecclesiastical  power  is 
vested  in  him  by  institution.  So  also  even  in  descents  of  landa 
by  our  law,  which  are  cast  on  the  heir  by  act  of  the  law.  itself, 
the  heir  has  no/i  fiknum  dominium^  or  full  and  complete  owner- 
^up,  till  he  has  made  an  actual  corporal  entry  into  the  lands : 
for  if  he  dies  before  entry  made,  Af>  heir  shall  not  be  entitled 
to  take  the  possession,  but  the  heir  of  the  person  who  was 
last  actually  seised  ^.  It  is  not  therefore  only  a  mere  right 
to  enter,  but  the  actual  entry,  that,  makes  a  man  complete 
owner  ;  so  as  to  transmit  the  inheritance  to  his  own  heirs : 
nonjusj  9cd  9ei%ina^facit  aii/Utem  K 

Yet,  the  corporal  tradition  of  lands  being  sometimes  in* 
convenient,  a  symbolical  delivery  of  possession  was  in  many 
cases  anciently  allowed  ;  by  transferring  something  near  at 
hand,  in  the  presence  of  credible  witnesses,  which  by  agree* 
xnent  should  serve  to  represent  the  very  thing  de- 
signed to  be  conveyed;  and  an  occupancy  of  this  [313] 
sign  or  symbol  was  permitted  as  equivalent  to  occu- 
pancy of  the  land  itself.  Ampng  the  Jews  we  find  the  evi* 
dence  of  a  purchase  thus  defined  in  the  book  of  Ruth  °> : 
*<-now  thb  was  the  manner,  in  former  time  in  Israel,  con- 
^<  ceming  redeeming  and  conceming  changing,  for  to  con- 
^  firm  all  things :  a  man  plucked  off  his  shoe  and  gave  it  to 

0 

^  his  neighbour ;  and  this  was  a  testimony  in  Israel." 
Among  the  ancient  Goths  and  Swedes,  contracts  for  the 
sale  of  lands  were  made  in  the  presence  of  witnesses  who 
extended  the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 

i  necrttaL  1.  3.  t.  4.  e.  40.  I  Flet.  I.  A.  e.  2.  tec  9k 

k  See  pi«.  909. 8S7, SM.  mcik4.T.7^ 


0f  a  1^  or  Torgpe^  9md  tnea  from  i 
by  n^deliveiy  of  the  ^ame)  in  tU 

CoMTETAvcms  in  writing  were  ill 
ImfvoTement.  The  mere  deliver 
actual  or  sfnibQlicaly  depending  on  i 
remembcMice  of  (he  witnesses^  was 
viisrepreaentedy  and  became  freque 
Beaideay  the  new  occflLiiona  and  ne< 
the  advanceoMnt  of  oommerce,  requ 
of  charging  and  incumbering  estate 
liable  to  a  multitude  of  conditions  a 
ioK  the  purpoees  of  raiaing  mone^f 
of  the  land ;  and  aometimea  the  like 
4Meful  in  order  to  make  a  decent  and 
the  numerous  branches  of  a  fiusulfj 
-views.    None  of  which  oould  be  effe 

corporal  transfer  of  the  soil  i 
{3 1 4]    which  was  principally  ealci: 

absolute  unlimited  dominioc 
therefore  introduced^  in  order  to  spc 
peculiar  purposes  of  the  party  who 
a  very  long  series  of  years,  they  n 
but  in  company  with  the  more  ancle 
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In  KereditamentB  incofporekJ  it  is  iDnpossible  to  be  inadiB  ; 
for  thef  are  not  the  object  of  the  ^naies :  and  in  leases  for 
3iears>  or  other  chattel  interests}  it  is  not  necessary.  In 
leases  for  years  indeed  an  actual  entry  in  necessar/i  to  vese 
the  estate  in  the  lessee :  for  the  bare  lease  givies  hitia  tinlji^  » 
tight  to  entery  which  is  called  his  interest  in  the  term)  of 
inftrft  ttrmini:  and,. when  he  enters  in  jmrsuailee  of  that 
righti  he  is  then  ax^  not  before  in  possession  of  his  term^ 
and  eomplete^  tenants  for  years  f.  This  entry  by  the  teilant 
himself  serves  the  purpose  of  notoriety,  as  well  as  livery;  o£ 
sel^  from  the  g^raator  could  have  done ;  which  it  would 
have  been  improper  to  have  given  in  this  ease,  becauise  that 
sfdemnity  is  appropriated  to  the  cnnveyanoe  of  ai  freehold* 
And  this  is  one  reason  why  freeholds  cannot  be  made  td 
commence  in  Juturoj  because  they  canned  (at  the  common 
law)  be  made  but  by  livery  of  seisin ;  which  livery,  beings 
an  actual  manual  tradition  of  the  land,  must,  take  effect  iri 
firaeBinH^  or  not  all  <i. 

On  theereation  of  vi,  freehold  i^mainder,  at  one  and  the 
^me  time  withaiparticularfestate  for  years^we  have  before 
seen  that  at  the  comsaton  law-  livery  must  be  made  to  the 
particular  tenant^.  But  i|  such  a  reitiainder  be  created 
afterwards,  ei^iectant  on  a  lease  for  years  now  in  being,  the 
Itvery  must  not  be  made  to  the  lessee  for  years,  lor  then  k 
operates  nothing  s  ^^nam  qu$d  9emel  meum  estj  amfiUtH  ffieum 
<<  e§9e  nan  fiateBt* ;"  but  it  must  be  made  to  the  re- 
madnder-man  himseli^  by  consent  of  the  lessee  for  [3 1  s] 
years :  &r  without  his  consent  no  litery  of  the  pos** 
session  can  be  given  < ;  partly  because  such  forcible  livery 
would  be  an  ejectment  of  the  tenant  from  his  term,  and 
partly  for  the  reasons  befiore  ^ven  ^  for  introducing  the 
doctrine  of  attornments. 

p  Co.  Litt  46.  r  pa^.  167.  t  Co.  Litt  48. 
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made.     And  then  the  feoffory  if  itl 
to  the  feofTee,  all  other  persons  beill 
clod  or  turf,  ^or  a  twig  or  bough  thol 
to  this  effect ;  *<  I  deliver  thes^  to  y« 
*<  of  all  the  lands  and  tenements  ci 
But  if  it  be  of  a  house,  the  feoffor 
latch  of  the  door,  the  house  being  q 
it  to  the  feoffee  in  the  same  form  ;  ai 
enter  alone,  and  shut  to  the  door,  am 
in  the  others  ^.    If  the  conyeyance  o 
hmds,  lying  scattered  in  one  and  th 
the  feoffor's  possession,  livery  of  seis 
name  of  the  rest,  sufficeth  for  all^ ;  b 
counties,  there  mttst  be  as  many  livei 
ties.    For,  if  the  title  to  these  lands 
there  must  be  as  many  trials  as  ther 
jury  of  one  county  are  no  judges  of  tl 
another.  Besides,  anciently  this  seisin 
rered  coram  fiaribuB  de  vieineto^  before 
ers  of  the  neighbourhood,  who  attests 
body  or  on  the  back  of  the  deed  ;  ace 
the  feodal  law  3^,  fiarc9  detent  infer  em 

ntm  alii :  for  which  this  reas* 
[3 1 6]     because  the  peers  or  vasals  o 

by  their  oath  of  fealty,  will  tal 
committed  to  his  Dreiudicp.  wfcL 
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the  fiare9  was  held  unnecessaryy  and  liTery  might  be  made 
before  any  credible  witnesses,  yet  the  trial,  in  case  it  was  dis* 
puted,  (like  that  of  all  other  attestations',)  was  still  reserved 
to  the  piare9  or  jury  of  the  county  *.  Also,  if  the  lands  be  out 
on  lease,  though  all  lie  in  the  same  county,  there  must  be  as 
many  liveries  as  there  are  tenants :  because  no  livery  can  be 
made  in  this  case,  but  by  the  consent  of  the  particular  tenant ; 
and  the  consent  of  one  will  not  lund  the  rest**.  And  in  all 
these  cases  it  is  prudent,  and  usUal,  to  endorse  the  livery  of 
seisin  on  t)ie  back  of  the  deed,  specifying  the  manner,  placet 
«nd  time  of  making  it ;  together  with  the  names  of  the  wit* 
nesses  ^,    And  thus  much  for  livery  in  deed. 

Li  VERT  in  lavf  is  where  the  same  is  not  made  on  the  land 
but  in  tight  of  it  only  ;  the  feoffor  saying  to  the  feoffee,  *^  I 
'<  give  you  yonder  land,  enter  and  take  possession."  Here, 
if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
fivery,  but  not  otherwise ;  unless  he  dares  not  enter,  through 
ibar  of  his  life  or  bodily  harm  :  and  then  his  continual  claimi 
made  yearly,  in  due  form  of  law,  as  near  as  possible  to  the 
lands  (^,  will  suffice  without  an  entry «.  This  livery  in  law 
cannot  however  be  given  or  received  by  attorney,  but  only 
by  the  parties  themselves  ^ 

S.  The  conveyance  by  gift^  donatio^  is  properly  applied  to 
the  creation  of  an  estate-tail,  as  feoffment  is  to  that  of  an 
estate  in  fee,  and  lease  to  that  of  an  estate  for  life  or  years. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of  the 
estate  passing  by  it :  |[>r  the  operative  words  of  conveyance  in 
this  case  are  do  or  dcdiz ;  and  gifts  in  tail  are  equally  imper- 
fect without  livery  of  seisin,  as  feoffments  in  fee-simple  >*. 
And  this  is  the  only  distinction  that  Littleton  seems  to  take, 
when  he  says',  <<  it  is  to  be  understood  that  there  is  feoffor 

z  Sep  ]«g.  307.  e  Co.  Lift.  48. 

aGab.10.35.  flbkl.52. 

b  Dyer.  18.  %  Wett.  Symbol.  2^ 

c  See  Appendix.  N»T.  h  Litt.  tec.  5P. 

d  Utt.  aee.  481,  etc.  I  Soc  9f. 
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^  and  feoffee,  donor  and  donee,  lessor  and  lessee ;"  viz. 
feoffor  is  applied  to  a  feoffment  in  fee-simple,  donor  to  a  gift 
in  tail,  and  lessor  to  a  lease  for  life,  or  for  years,  or  at  will. 
In  common  acceptation  gifts  are  frequently  confounded  with 
the  next  species  of  deeds :  which  are, 

3.  Grants  conce^nones  ;  {he  regular  method  by  the  com- 
mon law  of  transferring  the  property  of  incorporeal  heredita- 
ments, or  such  things  whereof  no  livery  can  be  had  ^.  For 
which  reason  all  corporeal  hereditaments,  as  lands  and  houses 
are  said  to  lie  in  livery ;  and  the  others,  as  advowsons,  com- 
mons, rents,  reversions,  Istc.  to  lie  in  grant^.  And  the  rea- 
son is  given  by  Bracton  °» :  "  traditioj  or  livery,  nihil  aUud 
^^  eat  quam  rei  corfioralis  de  fieraona  in  fieraonam^  de  manu  in 
^^  manuniy  tranalatio  aut  in  fiOBacBnonem  indue tio  ;  aed  rea  incor^ 
"  fioraleaj  quae  aunt  i/iaum  jua  rei  vel  corfiori  inhaerena^  tra- 
<<  ditionem  non  /jatiuntur."  These  therefore  pass  merely  by 
the  delivery  of  the  deed.  And  in  signiories,  or  reversions  of 
lands,  such  grant,  together  with  the  attornment  of  the  tenant 
(while  attornments  were  requisite)  were  held  to  be  of  equal 
notoriety  with,  and  therefore  equivalent  to,  a  feoffment  and 
livery  of  lands  in  immediate  possession.  It  therefore  differs 
but  little  from  a  feoffment,  except  in  its  subject-matter:  for 
the  operative  words  therein  comnxonly  used  are  dedi  et  con* 
ceaaiy  "  have  given  and  granted." 

4.  A  LEASE  is  properly  a  conveyance  of  any  lands  or  tene- 
ments, (usually  in  consideration  of  rent  or  other  annual  re- 
compense,) made  for  life,  for  years,  oi|at  will,  but  always  for 
a  leaa  time  than  the  lessor  hath  in  the  premises  ;  for  if  it  be 
for  the  whole  interest^  it  is  more  properly  an  assignment  than 

a  lease.  The  usual  words  of  operati<m  in  it  are, 
[318]     «  demise,  grant,  and  to  farm  let;  dimiaij  conceaaty  ei 

"  ad  Jirmam  tradidi,**  Farm  of  feorme^  is  en  old 
Saxon  word  signifying  provisions  "  :  and  it  came  to  be  used 

k  Co.  Litt.Q.  m  I.  2.C18. 
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instead  of  rent  or  render,  because  anciently  the  greater  part  of 
rents  were  reserved  in  t>rovi8ions ;  in  com,  in  poultry,  and  the 
like ;  till  the  use  of  money  became  more  frequent.  So  that  a 
£u*mer,  Jirmariua^  was  one  who  held  his  lands  upon  payment 
of  a  rent  or  feorme :  though  at  present  by  a  gradual  departure 
iipom  the  original  sense,  the  word  farm  is  brought  to  signify 
the  very  estate  or  lands  so  held  upon  iiEurm  or  rent.  By  this 
conveyance  an  estate  for  kfe,  for  years,  or  at  will,  may  be  crea- 
ted, either  in  corporeal  or  incorporeal  hereditaments ;  though 
livery  of  seisin  is  indeed  incident  and  necessary  to  one  species 
of  leases,  viz.  leases  for  life  of  corporeal  hereditaments ;  but  to 
no  other. 

Whatever  restnclion,  by  the  severity  of  the  feodal  law^ 
might  in  times  of  very  high  antiquity  be  observed  with  regard 
to  leases ;  yet  by  the  common  law,  as  it  has  stood  for  many 
centuries,  all  persons  seised  of  any  estate  might  let  leases  to 
endure  so  long  as  their  own  interest  lasted,  but^io  longer. 
Therefore  tenant  in  fee-simple  might  let  leases  of  any  duration ; 
for  he  hath  the  whole  interest :  but  tenant  in  tail,  or  tenant 
for  Ufe,  could  make  no  leases  which  should  bind  the  issue  in 
tail  or  reversioner :  nor  could  a  husband,  seised  jure  uxoris, 
make  a  firm  or  valid  lease  for  any  longer  term  than  the  joint 
lives  of  himself  and  his  wife,  for  then  his  interest  expired.  Yet 
some  tenants  for  life,  where  the  fee-simple  was  in  abeyance, 
might  (with  the  concurrence  of  such  as  have  the  guardianship 
of  the  fee)  make  leases  of  equal  duration  with  those  granted  by 
tenants  in  fee-simple,  such  as  parsons  and  vicars  with  con- 
sent of  the  patron  and  ordinary  <>.  So  also  bishops,  and  deans, 
and  such  other  sole  ecclesiastical  corporations  as  are  seised  of 
the  fee-simple  of  lands  in  their  corporate  right,  might,  with  the 
concurrence  and  confirmation  of  such  persons  as  the  law  re- 
quires, have  made  leases  for  years,  or  for  life,  esUtes  in  tail, 
or  in  fee,  witliout  any  limiution  or  control.  And  corpora- 
tions aggregate  might  have  made  what  estates  they  pleased 

o  Co.  Litt.  44. 
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without  the  eonfirmation  of  any  other  penon  whatsoever. 
"Whereas  now,  by  several  statutes,  this  power  where  it  was 
unreasonable,  and  might  be  made  an  ill  use  of,  is  restrained  ; 
and,  where  in  the  other  cases  the  restraint  by  the  common  law 
seemed  too  hard,  it  is  in  some  measure  removed.  The  former 
statutes  are  called  the  restraining^  the  latter  the  enabling  statute. 
We  will  take  a  view  of  them  all,  in  order  of  time. 

And,  first,  the  cnakUng  statute,  33  Hen.  VIII.  c.  33.  em- 
powers three  manner  of  persons  to  make  leases,  to  endure  for 
three  lives  or  one-and-twenty  years;  which  could  not  do  so 
beibre.  As  first, -tenant  in  tail  may  by  such  leases  bind  hb 
issue  in  tail,  but  not  those  in  reminder  or  reversion.  Secondly) 
a  husband  seised  in  right  of  his  wife,  in  fee-simple  or  fee-lail, 
provided  the  wife  joins  in  such  lease,  may  bind  her  and  her 
heirs  thereby.  Lastly,  all  persons  seised  of  an  estate  of  fee* 
umple  i^  right  of  their  churches,  which  extends  not  to  parsons 
and  vicarsf  may  (without  the  concurrence  of  any  other  person) 
bind  their  successors.  But  then  there  must  many  requisites  be 
observed,  which  the  statute  specifies,  otherwise  such  leases  are 
not  binding  p.  1.  The  lease  must  be  by  indenture ;  and  not  by 
deed  poll,  or  by  parol.  3.  It  must  begin  from  the  making,  or 
day  of  the  making,  and  not  at  any  greater  distioice  of  time 
(6).    3.  If  there  be  any  old  lease  in  being,  it  must  be  first 

p  Co.  lite.  44. 


(6)  By  Tarioiis  acts  of  parliament,  and  also  frequently  by  private  set- 
tlements, a  power  is. granted  of  making  leases  in  possesion,  but  hot  in 
reversion,  for  a  certj^  term  ;  the  object  being  that  the  estate  may  not 
be  incumbered  by  the  act  of  the  party  beyond  a  specific  time.  Yet  per- 
sons, who  had  this  limited  power  of  making  leases  in  possession  only* 
had  fi-equently  demised  the  premises  to  hold  from  the  day  of  the  date  ,• 
and  the  courts  in  several  instances  had  determined  that  the  words^oiri 
the  dqy  of  the  date  excluded  the  day  of  making  the  deed ;  and  that  of 
consequence  these  were  leases  in  reversion,  and  void.  Bat  this  question 
having  been  brought  again  before  lord  MansfieldJ^d  the  court  of 
king's  bench,  that  learned  lord  proved,  with  his  usuid  ability,  that 
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absolutely  surrendered,  or  be  withiiii.a  year  of  expiring^.. 
4.  It  must  foe  either  for  tweniy-one  years,  or  three  lives,  and 
not  for  both.  5.  It  must  not  exceed  the  term  of  three  lives* 
or  tvrenty-one  years,  but  may  be  for  a  shorter  term.  6.  It  muat 
be  of  corporeal  hereditaments,  and  not  of  such  things  as  lift 
merely  in  grant ;  for  no  rent  can  be  reserved  thereout  by  the 
common  law,  as  the  lessor  cannot  resort  to  them  to  distreini^ 
7.  It  must  be  of  lands  and  tenements  most  cotnmonly 
ktten  for  twenty  years  past;  so  that  if  they  had  been  [320} 
let  for  abov€  half  the  time  (or  elev^i  years  out  of  the 
twenty)  either  for  life,  or  for  years,  at  will,  or  by  copy  of  court 
roll,  it  is  sufficient.  8.  The  most  usual  and  customary  feorm 
or  rent,  for  twenty  years  past,  must  be  reserved  yearly  on  sudi 
lease.  9.  Such  leases  must  not  be  made  without  impeachment 
of  waste.  These  are  the  guards,  imposed  by  the  statute  ( whicb 
was  avowedly  made  for  the  security  of  farmers  and  the  conse- 
<|aent  improvement  of  tillage)  to  prevent  unreasonable  abusesi 
in  prejudice  of  the  issue,  the  wife,  or  the  successor,  of  the 
reasonable  indulgence  here  given. 

Next  follows,  in  order  of  time,  the  diaabHng  or  re9traimng 
statute,  1  EUz.  c.  19.  (made  entirely  for  the  benefit  of  the  suc^ 
cessor)  which  enacts,  that  all  granta  by  archbishops  and  bisbopsi 
(which  include  even  those  confirmed  by  the  dean  and  chapter ; 
the  which,  however  long  or  unreasonable,  were  good  at  com« 
mon  law,)  other  than  for  the  term  of  one«and«twenty  years  or 
Uiree  lives  from  the  making,  or  without  reserving  the  usual 

q  Bnt  now  by  the  ttatute  5  Oeo.  m.  c.  17.  corpontS(m,aiidtbesaeoessorslMU  be  entitled 

ft  lease  of  tkhet  or  other  incorporeftl  heredi-  to  reepv«r  the  rent  bf  an  aoikm  of  debti 

taBKnti,ahMie»maybegianted  hfunjMAaf  which  (in  caie  of  a  rreefaold  leaae)  he  could 

or  any  iveh  eeelerfaitlcal  or  eleemosynary  not  hare  brought  at  the  cmniuon  law. 


from  the  day  might  either  be  inclusive  or  exclusive  of  the  day ;  and 
therefore  that  it  oUght  to  be  construed  so  as  to  effectuate  these 
important  deeds,  and  not  to  destroy  them.    Pugh  «.  Duke  of  Leeds^ 
Cmap.  714- 
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rent,  shall  be  void.  Confturrent  leases,  if  confirmed  by  the  dean 
and  chqiter,  are  held  to  be  within  the  exception  of  thb  statute, 
and  therefore  valid ;  provided  they  do  not  exceed  (together 
with  the  lease  in  being)  the  term  permitted  by  the  act  ^ 
But,  by  a  saving  expressly  made,  this  statute  of  1  £liz.  did  not 
extend  to  grants  made  by  any  bishop  to  the  crown ;  by  which 
means  queen  Elizabeth  procured  many. fair  possessions  to  be 
made  over  to  her  by  the  prelates,  either  for  her  own  use,  or 
Irith  intent  to  be  granted  out  again  to  her  favorites,  whom  she 
thus  gratified  without  any  expense  to  herself.  To  prevent 
which  •  for  the  future,  the  statute  1  Jac.  I.,  c.  3.  extends  the 
prohibition  to  grants  and  leases  made  to  the  king,  as  well  as  to^ 
any  of  his  subjects. 

Next  comes  the  statute  13  Eliz.  c.  10.  explained  and  en£in;-^ 
ed  by  the  statutes  14  Eliz.  c.  11  and   14.  18  Eliz.  c.  11.  and 

43  Eliz.  c.  29.  which  extend  the  restrictions  laid  by 
[331]     the  last«mentioned  statute  on  bishops,  to  certain  other 

inferior  corporations,  both  sole  and  aggregate.  From 
laying  all  which  together  we  may  collect,  that  all  colleges, 
cathedrals,  and  other  ecclesiastical,  or  eleemosynary  coipora- 
tions,  and  all  parsons  and  vicars,  are  restrained  from  making 
any  leases  of  their  lands,  tmless  under  the  following  regula- 
tions: 1.  They  must  not  exceed  twenty-one  years,  or  three 
lives,  from  the  making.  2.  The  accustomed  rent,  or  more, 
must  be  yearly  reserved  thereon.  3.  Houses  in  corporadoos, 
or  market  towns,  may  be  let  for  forty  years  ;  provided  they  be 
not  the  mansion-houses  of  the  lessors,  nor  have  above  ten  acres 
of  g^und  belonging  to.  them ;  and  provided  the  lessee  be  bound 
to  keep  them  in  repair :  and  they  may  also  be  aliened  in  fee- 
simple  for  lands  of  equal  value  in  recompense.  4.  Where 
there  is  an  old  lease  in  being,  no  concurrent  lease  shall  be 
made,  unless  where  the  old  one  will  expire  within  three  years. 
5.  No  lease  (by  the  equity  of  the  statute)  shall  be  made  with- 
out impeachment  of  wasted     6.  All  bonds  and  covenants  tend- 

r  Co.  Lttt  45.  s  11  Rep.  7L  t  Co.  Xitt.  45. 
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ing  to  frustrate  the  provisions  of  the  statutes  of  13  8c  18  Eliz*  ' 
shall  be  void. 

CoNcsRNiNa  these  restrictive  statutes  there  are  two  obser- 
vations to  be  made.  First,  that  they  do  not  by  any  construc- 
tion, enable  any  persons  to  make  such  leases  as  they  were 
by  common  law  disabled  to  make.  Therefore  a  parson,  or 
vicar,  though  he  b  restrained  from  making  longer  leases 
than  for  twenty -one  years,  or  three  lives,  even  with  the  con- 
sent of  patron  and  ordinary,  yet  is  not  enabled  to  make  any 
lease  at  all,  so  as  to  bind  his  successor,  vnthout  obtaining  such 
consent ».  Secondly,  that  though  leases  contrary  to  these 
acts  are  declared  void,  yet  they  are  good  against  the  lessor 
during  his  life,  if  he  be  a  sole  corporation  ;  and  are  also  good 
against  an  aggregate  corporation  so  long  as  the  head  of  it 
lives,  who  is  presumed  to  be  the  most  concerned  in  interest. 
For  the  act  was  intended  for  the  benefit  of  the  successor  only ; 
and  no  man  shall  make  an  advantage  of  his  own  wrongs. 

There  is  yet  another  restriction  with  regard  to  [322^ 
college  leases,  by  statute  18  Eliz.  c.  6.  which  directs, 
that  one  third  of  the  old  rent,  then  paid,  should  for  the  future 
be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat 
for  each  6«.  8rf.  or  a  quarter  of  malt  for  every  Sa, ;  or  that 
the  lessees  should  pay  for  the  same  according  to  the  price 
that  wheat  and  malt  should  be  sold  for,  in  the  market  next 
adjoining  to  the  respective  colleges  on  the  market-day  before 
the  rent  becomes  due.  This  is  said  ^  to  have  been  an  inven- 
tion of  lord  treasurer  Burleigh,  and  sir  Thomas  Smith,  then 
principal  secretary  of  sta^e ;  who,  observing  how  greatly  the 
value  of  money  had  sunk,  and  the  price  of  all  provisions  risen, 
by  the  quantity  of  bullion  imported  from  the  new  found 
Indies,  (which  effects  were  likely  to  increase  to  a  greater 
degree,)  devised  this  method  for  upholding  the  revenues iqf 
colleges.    Their  foresight  and  penetration  has  in  this  respect 

■a  Go.  Litt  44.  w  Jbii.  4f.  ;k  Sirjrpc*t  vaait  •f  Etit. 


14  JbJis.  c.  11.  18  Ehz.  c.  11.  and  N 
direct,  that  if  any  beneficed  clergymai 
cure  above  fourscore  days  in  any  one  fi 
forfeit  one  year's  profit  of  his  benefic 
among  the  poor  of  the  parish ;  but  tfai 
him,  of  the  profits  of  such  benefice,  m 
agreements  of  like  nature,  shall  cease  an 


(7)  The  price  of  a  quarter  of  wheat  being  i 
the  colleges  receiving  a  quarter  of  wheat,  or  ita 
which  they  are  paid  in  money,  it  follows  that 
proportion  to  the  money  rent  nearly  as  four  to  < 

But  both  these  rents  united  are  very  far  £ 
Colleges  therefore,  in  order  to  obtain  the  full  ▼ 
fine  upon  the  renewal  of  their  leases.  It  was  a 
to  restrain  those  in  possession  from  making  long 
ing  their  successors  by  receiving  the  whole^vali 
at  the  commencement  of  tlie  term. 

The  com  rent  has  made  the  old  rent  approaci 
to  its  present  value ;  otherwise  it  should  seem  t 
of  a  com  rent  is  to  secure  tlie  lessor  from  the  efl 
of  com. 

(8)  In  a  late  case  it  was  determined,  where  a 
his  rectory,  and  had  been  afterwards  absent  for 
in  a  year,  that  his  tenant  could  not  maintain 
stranger  who  had  gQt  into  possession  without 
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in  the  case  of  libbnsed^  phiralistiB,  ^ho  are  allowed  to  demise 
file  living,  on  which  they  are  non-^resident,  to  tH^ir  curates  only ; 
provided  such  curates  do^not  absent  themselves  above 
forty  days  in  any  one  year  (9).    And  thus  much  for     [323] 
leasesy'with  their  several  enlargements  and  restrictions  r, 

5.  An  tacchange  is  a  mutual  grant  of  equal  interests>  the 
one  in  consecration  of  the  other.  The  word  **  exchange''  is 
sv  inllividually  requisite  and  appropriated  by  law  to  this  case^ 
that  it  cannot  be  supplied  by  any  other  word  or  expressed  by  any 
circumlocution  >.  The  estates  exchanged  must  be  equal  in 
quantity  »  ;  not  ofvaiue^  for  that  is  immaterial,  but  oiinterest ; 
as  fee-simple  for  fee-simple,  a  lease  for  twenty  years  for  a  lease 
for  twenty  years,  and  the  like.  And  the  exchange  may  be  of 
things  that  lie  either  in  grant  or  in  livery  *».  But  no  livery  of 
seisin,  even  in  exchanges  of  freehold,  is  necessary  to  perfect 
the  conveyance « :  for  each  party  stands  in  the  place  of  the 
other  and  occupies,  his  right,  and  each  of  them  hath  already 
had  corporal  possession  of  his  own  land.  But  entry  must  be 
made  on  botli  sides ;  for,  if  either  party  die  before  entry,  the 
exchange  is  void,  for  want  of  sufficient  notoriety  d.  And  so  also, 
if  two  parsons,  by  consent  of  patron  and  ordinary,  exchange 
their  preferments ;  and  the  one  is  presented,  instituted,  and 
inducted^  and  the  other  is  presented,  and  instituted,  but  dies 

^  For  the  other  leaming  relating  to  leases,  from  a  mantucript  of  lAx  Geoffrey  Gflbert. 

which  is  Tcry  curious  and  diffiuhre,  I  must  a  Co.  Litt.  5Q,  51. 

iKfer  the  student  to  3  Bac  abridg.  295.  (tiiJc,  a  Litt.  sec  64, 65. 

has€9  and  tfrms  for  years%  \s\kerz  the  sub-  b  Co.  Litt.  51. 

Ject  is  treated  in  a  per)|iiciious  and  masterly  c  Litt.  tec  03. 

■Banna*;  being  suppo«d  to  be  eitraeted  d  Co.  Litt.  50. 


A  rector  or  vicar  cannot  render  void  a  composition  for  tithes  by  non- 
residence.    Antt.  67. 

(9)  If  the  curate  leases  over,  the  lease  will  become  void  by  his 
absence ;  but  not  by  the  absence  of  the  incumbent.    Gik*.  740. 

VOL.  II.  5© 
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before  induction;  the  former  shall  not  keep  his^new  beneficCf 
because  the  excltange  wa^not  completed,  and  therefore  he  shaH 
return  back  to  his  own*.  For  if,  after  an  exchange  of  land^ 
or  other  hereditaments,  either  party  be  evicted  of  those  which 
were  taken  by  him  in  exchange,  through  defect  of  the  other's 
title;  he  shall  return  back  to ^ the  possession  of  his  own,  by 
virtue  of  the  implied  warranty  contained  in  all  exchanges  C. 

0.  A  PARTITION,  is  when  two  or  more  joint-tenaj^ts, 
coparcener^,  or  tenants  in  common,  agree  to  divvle 
[324]  the  lands  so  held  among  them  in  severalty,  each  taking 
a  distinct  part.  Here,  as  in  some  instances,  there  is  » 
unity  of  interest,  and  in  all  a  unity  of  possession,  it  is  necessary 
that  they  all  mutually  convey  and  assure  to  each  other  the 
several  estates,  which  they  are  to  take  and  enjoy  separately. 
By  the  common  law  coparceners,  being  compellable  to  make 
partition,  might  have  made  it  by  parole  only ;  but  joint-tenants 
and  tenants  in  common  must  have  done  it  by  deed :  and  in  both 
cases  the  conveyance  must  have  been  perfected  by  livery  of 
seisins.  And  tl>e  statutes  of  31  Hen.  VIII.  c.  1.  and  32  Hen. 
VIII.  c.  32.  made  no  alteration  in  this  point.  But  the  statute 
of  frauds  29  Car.  11.  c.  3.  hath  now  abolished  tills  distinction^ 
and  made  a  deed  in  all  cases  necessary. 

These  are  the  several  species  oi  firitnary  or  original  con- 
veyances. Those  which  remain  are  of  the  secondary^  or  deri^ 
vative  sort ;  which  presuppose  some  other  conveyance  prece- 
dent, and  only  serve  to  enlarge,  confirm,  alter,  restrain,  restore, 
or  transfer  the  interest  granted  by  such  original  conveyance. 
As, 

7.  Releases:  which  are  a  discharge  or  conveyance  of  a 
tnan's  right  in  lands  or  tenements,  to  another  that  hath  some 
former  estate  in  possession.   The  words  generally  used  therein 

e  Petk.JEee.28a.  fpa(.300.  gLitUtBCa^.    Co.Iitt.lG9. 
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are  "  remised,  released,  anil  for  ever  quh-claittledk."  And 
these  releases  may  enure  either,  1 .  By  way  of  enlarging  an 
estate^  or  enlarger  I*e8tate :  as  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  estate  in  fee ».  But  in  this  case  the  relessce 
must  be  in  fiossession  of  some  estate,  for  the  release  to  work 
upon ;  for  if  there  be  lessee  for  years,  and  before  he  enters 
and  is  in  possession,  the  lessor  releases  to  him  all  his  right 
in  the  reversion,  such  release  is  void  for  want  of  possession 
in  the  relessee^.  2.  By  way  o£  fiaaaing  an  estate^  or  mi  tier 
restate:  as  when  one  of  two  coparceners  releaseth 
all  her  right  to  the  other,  this  passeth  the  fee-simple  [325] 
of  the  whole*.  And  in  both  these  cases  there  must 
be  a  privity  of  estate  between  the  rclessor  and  relessee™; 
that  is,  one  of  their  estates  must  be  so  related  to  the  other, 
as  to  make  but  cftie  and  the  same  estate  in  law.  3.  By  wajr 
of  fiassing  a  rights  or  mitter  le  droit:  as  if  a  man  be  disseised, 
and  releaseth  to  his  disseisor  iall  his  right;  hereby  the  dis- 
seisor acquires  a  new  right,  which  changes  the  quality  of  his 
estate,  and  renders  that  lawful  which  before  was  tortious  or 
wrongful ".  4.  By  way  of  extinguishment :  as  if  my  tenant  for 
'Ufe  makes  a  lease  to  A  for  Ufe,  remainder  to  B  and  his  heirs, 
and  I  release  to  A;  this  extinguishes  my  right  to. the  rever- 
sion, and  shall  .enure,  to  the  advantage  of  B's  remainder  as 
well  as  of  A's  particular  estate  <».  5;  By  way  of  entry  and 
Jbejpnent :  as  if  there  be  two'  joint  disseisors,  and  the  disseisee 
releases  to  one  of  them,  he  shall  be  sole  seised,  and  shall  keep 
out  his  former  companion ;  which  is  the  same  in  efiect  as  if 
the  disseisee  had  entered,  and  thereby  t>Ut  an  end  to  the  di$«* 
seisin,  and  afterwards  had  enfeoffed  one  of  the  disseisors  in 
fee  P.    And  hereupon  we  itiay  observe,  that  when  a  man  has 

h  LUt.  sec.  445.  -                                                 m  Ibid.  272, 273. 

I  Ibid.  tec.  46$.  ^                                         n  LUt.  %ee.  466. 

k  Ibid.  iiec.  450.  o  Ibid.  k*c.  470. 

iCaUtt^??^  p  Co.  Uitv27^^ 
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Hi  himself  the  possession  of  lands,  he  nriist  at  thti  comtauRi 
law  convey  the  freehold  by  feoffment  andli^ry  |  wiadtmakos 
a  notoriety  in  the  country :  but  if  a  man  has  only,  a  right  at 
a  future  interest,  he  may  convey  thai  right  or  interest  by  g 
mere  release  to  him  that  is  in  possession  of  the  iand ;  fisr  the 
occupancy  of  the  releasee  is  a  matter  of  sufficient  notoriet|F 
already.  v 

8.  A  CONFIRMATION  is  of  anatui*e  nearly  allied  to  a  release. 
Sir  Edward  Coke  defines  It^  to  be  a  conveyance  of  an  estate 
or  right  in  eaacy  whereby  a  voidable  estate  is  made  sure  zsA 
unavoidable,  or  whereby  a  particular  estate  is  increased:  and 
the  words  of  making  it  are  these,  ^'  have  given,  granted^ 
ratified,  approved,  and  confirmed  «".*•  An  instance  of  the  first 
branch  of  the  definition  is,  if  tenant  for  life  leaseth  for.  fijHy 
years,  and  dieth  during  that  term;  here  the  lease  for  years 

is  voidable  by  him  in  reversion  :  yet,  if  he  hath  oon^ 
|]326]     firmed  the  estate  of  the  lessee  for  years,  before  the 

death  of  tenant  for  life,  it  is  no  longer  voidable  but 
sure '.  The  latter  branchy  or  that  which  tends  to  the  increase 
of  a  particular  estate,  is  the  >  same  in  all  respects  with  that 
species  of  release,  which  operates  by  way  of  enlargement.   ' 

9.  A  SURRENDER,  sursuntreddUio^  or  rendering  up,  is  of  a 
nature  directly  opposite  to  a  release  ;  ^r,  a&  that  operatesbf 
the  greater  estate's  desceifcling  i^)on  the  less^  a  surrender  .is 
the  felliog  of  a  less^  estate  into  a  greater.  It  <is  defi&ed  V  • 
yielding  up  of  an  estate  for  life  of  years  to  Mm  that  hath  the 
immediate  reversion  or  reminder,  ^herein  the  particular 
estate  may  merge  or  drown,  by  mutuaL  agreement  between 
them.  It  is  done  by  these  words,  ^^  hath  surrendered,  granted* 
and  yielded  up.''  The  surrenderor  must  be  in  possession^ 
and  the  surrenderee  must  have  a  higher  estate,  in  which  the 
estate  surrendered  may  merge:  therefore  tenant  for  life  can* 
not  surrender  to  him  in  remainder  for  years  ^.    In  a  sur- 

qllnst.»05.  tCo.Ult.337. 

r  LHt.  nc  «u.  |3k-  «  Ibid.  338. 

t  Ibtf.  KC  f ta  w  rmfc.  lee.  189. 
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roicler  diere  is  no  oquiriob  for  livery  of  teiun  ^i ;  for  there  is  i| 
ptivky  of  eftCftte^tween  Uie  surrei^eror^AOd  the  swreoderee  i 
the  one*«  particular  ^tatCf  and  the  other's  remainder  are  om 
and  the  same  eatato;  and  livery. having  been  once  made  at  tht 
Of^ation  o{  it^  there,  b  no  necessity  for  having  it  afterwards 
And}  for  the  aame  reason^  no  livery,  is  required  on  a  r^ease  or 
confirmadon  in  fee  to  tenant  for  years  or  at  willy  though  a  frefeif 
hold  thereby  passes :  since  the  reyaraion  of  the  releasor)  or  couf 
firmor,  and  the  particular  estate  of  the  relessee^  or  confomeei 
ave  one  and  the  same  estafe;  and  where  there  is  already  a 
poasession  derived  from  such  a  privity  of  estate,  any  farther 
detivery  of  posseasion  would  be  vainand  nugatory  y. .  ;  i 

,  .10..  Ah  asMgnmeni  is  properly  a  transfer,  or  msdung  over  to 
another,  jof  the  right  one  has  in  any  estate  ;  but  it  is  usually 
^plied  to  an  estate  for  life  or  years.  And  it .  differs  from  a 
lease  only  in  this :  tliat  by  a  lease  one  grants  an  interest 
less  than  his  own,  reserving  to  himself  a  i^eversion ;  in  [327] 
assignments  he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of  the 
assignor  (10).  . 

s  Co.  LiiL  50.  y  LhL  sec.  460. 


(10)  This  is  far  from  being  universally  true ;  for  there  are  a  great 
variety  of  distinclions  when  the  assignee  is  bound  by  the  covenants  of 
the  assignor,  and  when  he  <is  not.  The  general  rule  is,  that  he  is  bound 
1^.  all  eove^ants^  which  run  with  the  land  ;  but  not  by  collateral  cove* 
nants^  which  do  not  run  with  the  land.  As  if  a  lessee  covenants  for  him- 
self, executors,  and  administrators,  concerning  a  thing  not  in  existence** 
as  to  build  a  wall  upon  the  premises,  the  assignee  will  not  be  bound ;  but 
m  that  case,  the  assignee  will  be  bound,  if  the  lessee  has  covenanted 
for  himself  and  assigns.  Where  the  lessee  covenants  for  himself,  his 
executors  and  idministrators^  to  reside  upon  the  premises,  this  cove- 
nant binds  his  assignee,  for  it  runs  with,  or  is  appurtenant  to,  the  thing 
demised.  2  Ken.  Bl.  133.  The  assignee  in  no  case  is  bound  by  the 
covenant  of  the  leisee,  to  build  a  house  for  the^  lessor  any  where  off 
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1 1.  A  fysrKAZAKCB  18  a  cc^ateral  deed,  made  at  the  same 
time  with  a  feofTment  or  other  conveyancer  containing  certain 
conditions,  upon  the  perfbrmonce  of  which  the  estate  then 
created  may  be  dr/eaud*  or  totally  undone.  And  in  this  man- 
ner mortgages  were  in  former  times  usually  made ;  the  mort«- 
]gagor  enfeofiing  the  mortgagee^  and  he  at  the  same  time 
executing  a  deed  of  defeazance,  whereby  tiie  feoffment  was 
tendered  void  on  repayment  of  the  money  borrowed  at  a  cer- 
tain  day.  And  this^  when  executed  at  the  same  time  with  the 
original  feoffment,  was  considered  as  part  of  it  by  the  ancient 
law^ ;  and,  therefore  only,  indulged :  no  subsequent  secret 
revocation  of  a  solemn  conveyance,  executed  by  livery  of  sei* 
sin, 'being  allowed  in  those  days  of  simplicity  and  truth; 
though,  when  uses  were  afterwards  introduced,  a  revocation  of 
«uch  uses  was  permitted  by  the  courts  of  equity.  But  things 
that  were  merely  executory,  or  to  be  completed  by  matter 
subsequent,  (as  rents,  of  which  no  seisin  could  be  had  till  the 
time  of  payment ;  and  so  also  annuities,  conditions,  warrantieS| 
and  the  like,)  were  always  liable  to  be  recalled  by  defeasances 
made  subsequent  to  the  time  of  their  crej^tion**. 

II.  There  yet  remain  to  be  spoken  of  some  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
statute  c/usea, 

X  From  iht  ¥Tenekytil6d^fidre,infixtum  a  Co.  Litt.2J6. 

redden,  .b  ^iia.237. 


■^te 


the  premises,  or  to  pay  money  to  a  stranger.  Spencer's  case,  5  Co.  Itt 
The  assignee  is  not  bound  by  a  covenant  broken  before  assignment. 
3  Burr.  1271.  See  Com.  Dig,  Covenant.  But  if  an  underlease  is  made 
even  for  a  day  less  than  the  whole  term,  tlic  underlcssee  is  not  liable  for 
rent  or  covenants  to  the  orig-inal  lessee,  like  an  assignee  of  the  whole 
term.    Doug.  174. 

An  assignee  is  liable  for  rent  only  whilst  he  continues  in  pos- 
session under  tlie  assignment.  And  he  is  held  not  to  be  guilty  of 
a  fraud,  if  he  assigns  even  to  a  beggar,  or  to  a  person  leanng  the 
kingdom,  provided  the  assignment  be  executed  before  hirf  departui-d. 
Bosanq.  21. 
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.  Uses  and  tru9ts  are  m  their  original  of  a  nature  very  simi- 
lio*,  or  rather  exactly  the  same :  answering  more  to  the  Jtdei'' 
commieaum  than  the  unS'fructus  of  the  civil  la^ ;  which  latter 
Wi^  the  temporary  riglit  of  using  a  thing,  without  having  the 
liltimate  property,  or  fiil  dominion  of  the  substance  ^,    But 
the  Jidu-commiammy  which  usually  was  created  by 
will)  was  the  disposal  of  m  inheritance  to  one,  in  con-     [328] 
fidence  that  he  should  convey  it  or  dispose  of  the 
profits  at  the  will  of  another.  And  it  was  the  business  of  a  par- 
ticular magistrate^  the  firaetor  fidei  commiasariusy  instituted' 
by  Augustus,  to  enforce  tive  observance  of  this  confidence"*. 
So  that  the  right  thereby  given  was  looked  upon  as  a  vested 
right,  and  entitled  to  a  ren  cdy  from  a  court  of  justice :  which 
occasioned  that  known  div.sion  of  rights  by  the  Roman  law, 
Intoyi^  legitimumy  a  legal  nght,  which  was  remedied  by  the' 
ordinary  course  law;  jua  Jduciarium,  a  right  in  trust,  for 
which  there  was  a  remedy  u  conscience  ;  and^w*  firecarium^ 
a  right  in  courtesy,  for  whick  the  remedy  was  only  by  intreaty 
or  request*.    In  our  law,  a  ase  might  be  ranked  under  the 
rights  of  the  second  kind;  beuig  a  confidence  reposed  in 
another  who  was  tenant  of  the  land,  or  terrc'tenanty  that  hQ 
should  dispose  of  the  land  according  to  tlie  intentions  ofcestuy 
gue  uacy  or  him  to  whose  us€  it  was  granted,  and  suffer  him 
to  take  the  profits  ^     As,  if  a  feoffment  was  made  to  A  and 
his  heirs,  to  the  use  of  (or  in  tmst  for)  B  and  his  heirs ;  here 
at  the  common  law  A  the  terre-tenant  had  the  legal  property 
and  possession  of  the  land,  but  B  the  ceatuy  que  use  was  in 
conscience  and  equity  to  have  the  profits  and  disposal  of  i(. 
This  notion  was  transplanted  into  England  from  the  civil 
law,  about  the  close  of  the  reign  of  Edward  III  8,  by  means* 
of  the  foreign  ecclesiastics ;  who  introduced  it  to  evade  tlie 
statutes  of  mortmain,  by  obtaining  grants  of  lands,  not  t^ 

c  Ff.  7. 1. 1.  f  Plowd-  3J2.  * 

d  Inst.  2.  timg.  g  Stat.  50  Edw.  UI.  c  «.  1  Ric.  IT.  c.  9. 
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grants  from  dying  persons,  am: 

though  by  law  the  lands 

[329]     sable,  yet  if  a  testator  had] 

owti  use,  and  so  was  poss( 

use  was  devisable  by  will.    But  we 

don  was  crushed  in  its  infancy, 

with  respect  to  religious  houses. 

Yet,  the  idea  being  once  introdiCel 

it  afterwards  continued  to  be  oflex  infl 

Very  laudably,  applied  to  a  number  <h 

cularly  as  it  removed  the  restraiit  6t 

permitted  the  owner  of  lands  in  Us  li 

designations  of  their  profits,  as  pruden 

tonvenience,  might  from  time  to  ti 

length,  during  our  long  wars  b  Prani 

tivil  commotions  between  the  kouses  < 

uses  grew  almost  universal :  through  1 

(when  their  lives  were  continually  in 

for  their  children  by  will,  and  of  secui 

forfeitures ;  when  each  of  the  contei 

became  uppermost,  alternately  attaintc 

fore  about  the  reign  of  Edward  IV,  (b 

Bacon  remarks^,  there  are  not  six  cas 

to  the  doctrine  of  uses,)  the  courts  of  i 

them  to  something  of  a  regular  systei 
Originally  \f  wao  i*-»m  *i.a^»-* 
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gu€  usCi  and  not  against  his  heir  or  alienee*  This  was  altered 
in  the  reign  of  Henry  VI,  ijirith  respect  to  the  heir* ;  and 
afterwards  the  same  rule,  by  a  parity  of  reason,  was  extended 
to  such  alienees  as  had  purchased  either  without  a  valuable 
consideration!  or  with  an  express  notice  of  the  use  °*.  But  a 
purchasor  for  a  valuable  consideration,  without  notice,  might 
tiold  the  land  discharged  of  any  trust  or  confidence.  And 
also  it  was  held,  that  neither  the  king  or  queei^  on 
account  of  their  dignity  royal ",  nor  any  corporation  [330] 
^^regate,  on  account  of  its  limited  capacity  <>,  could 
be  seised  to  any  use  but  their  own ;  that  is,  they  might  hold 
the  lands,,  but  were  not  compellable  to  execute  the  trust. 
And,  if  the  feoffee  to  uses  died  without  heir,  or  committed 
a  forfeiture  or  married,  neither  the  lord  who  entered  for  his 
escheat  or  forfeiture,  nor  the  husband  who  retained  the  pos« 
session  as  tenant  by  the  curtesy,  nor  the  wife  to  whom  dower 
was  assigned,  were  liable  to  perform  the  useP;  because  they^ 
were  not  parties  to  the  trust,  but  came  in  by  act  of  law  s 
though  doubtless  their  title  in  reason  was  no  better  than  that 
•f  the  heir. 

On  the  other  hand  the  use  itself,  or  interest  of  cestuy  que 
uscy  was  learnedly  refined  upon  with  many  elaborate  distinc- 
tions. And,  1.  It  was  held  that  nothing  could  be  granted 
to  a  use,  whereof  the  use  is  inseparable  from  the  possession  > 
as  annuities,  ways,  commons,  and  authorities,  quae  ipso  usu 
€onMumuntur^:  or  whereof  the  seisin  could  not  be  instantly 
given''.  2.  A  use  could  not  be  raised  without  a  sufficient 
consideration.  For  where  a  man  makes  a  feoffment  to  ano- 
ther without  any  consideration,  equity  presumes  that  he 
meant  it  to  the  use  of  himself' :  unless  he  expressly  declares 
it  to  be  to  the  use  of  another,  and  then  nothing  shall  be 

I  Keflir.  4S.  Teubook.  tft  E4w.  IV.  fl.  347. 

m  Keflw.  46.  Bacon  oa  wet.  313.  p  1  Rep.  US. 

^    n  Bro.  Abr.  Qt.  Feoffin.*!  aaes.SI.  Bacon        q  IrJoo.  1S7. 
•r  OKfl.  348,  347.  r  Cro.  Eliz.  401. 

oBn».Ahr.tiLF«oiiiB.tlaMii.4Cl.fi»Mii.        t  Soepaffe«S< 
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cannot  establish  a  different  rule  of  fl 
the  law  has  established.  4.  Uses  mtl 

deeds  between  the  parties  ^t| 
[331]     and  testament)":  for}  astheM 

not  transferred  by  these  trail 
sin  was  necessary ;  and)  as  the  intenlg 
leading  principle  in  this  species  of  p 
declaring  that  intention  was  allowed 
But  ccBtuy  gue  use  could  not  at  comn 
interest  of  the  lands,  without  the  cone 
Id  whom  he  was  accounted  by  law  ti 
ferance  *.     5.  Uses  were  not  liable  to 
dens;  and  particularly  did  not  eschi 
defect  of  blood ;  for  escheats,  i^c.  a 
tx^nure^  and  uses  are  held  of  nobody  : 
liable  to  escheati  whenever  the  blood 
was  extinguished  by  crime  or  by  de 
was  before  observed)  might  hold  it  c 
6.  No  wife  could  be  endowed,  or  hus 
irf  a  use  c :  for  no  trust  was  declared 
t>riginal  grant  of  the  estate.     And  th 
tomary,  when  most  estates  were  put 
marriage  some  joint  estates  to  the  i 
wife  for  their  lives;    which  was  tl 
jointures  (^.     7.  A  use^could  not  be 
elegity  or  other  legal  procesS}  for  the  i 
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which  looked  no  farther  than  to  the  person  actually  seised 
of  the.  land,  could  award  no  process  against  it. 

It  is  rinpractiGaUe>  upon  our  present  plan,  to  pursue  the 
doctrine  of  uses  through  all  the  refinements  and  niceties^ 
which  the  ingenuity  of  tiie  times  (abounding  in  subtle  dis- 
quisitions) deduced  from  this  child  of  the  imagination ;  when 
once  a  departure  was  permitted  from  the  plain  simple  rules  of 
property  established  by  the  ancient  law.  These  principal  out- 
lines will  be  fully  sufficient  to  shew  the  ground  of  lord  Bacon's 
eompdunt  ^  that  this  course  of  proceeding  ^*  was  turned  to 
^*  deceive  many  of  their  just  and  reasonable  rights.  A  mani 
^  that  had  cause  to  sue  for  land,  knew  not  against 
^*  whom-  to  bring  his  action,  or  who  was  the  owner  [332} 
^  of  it.  The  wife  was  defrauded  of  her  thirds ;  the 
*^  husband  of  his  curtesy ;  the  lord  of  his  wardship,  relief, 
<<  heribt,  and  escheat ;  the  creditor  of  his  extent  for  debt ; 
^  and  the  poor  tenant  of  his  lease."  To  remedy  these  in- 
conveniences  abuifdance  of  statutes  were  provided,  which 
made  the  lands  liable  to  be  extended  by  the  creditors  of 
ceatuy  que  uMe9j  allowed  actions  for  the  freehold  to  be  brought 
against  him,  if  in  the  actual  pernancy  or  enjoyment  of  the 
profits** ;  made  him  liable  to  actions  of  waste  ^ ;  established 
his  conveyances  and  leases  made  without  the  concurrence  of 
his  feoffees  1^ ;  and  gave  the  lord  the  wardship  of  his  heir^ 
with  certain  other  feodal  perquisites  ^ 

These  provisions  all  tended  to  consider  cestui/  que  use  as 
the  real  owner  of  the  estate  ;  and  at  length  that  idea  was 
carried  fnto  full  effect  by  the  statute  27  Hen.  VIII.  c.  10. 
which  is  usually  called  the  statute  of  usea^  or,  in  conveyances 
and  pleadings,  the  statute ybr  transferring  uses  into  possession. 
The  hint  seems  to  have  been  derived  from  what  was  done 

f  Use  of  the  law.  153.  e.  15.    11  Hen.  VI.  c.  3.    lHcxi.vn.cl. 
g  Stat.  50  Bdw.  in.  e.  0.  3  Rie.  H.  tess.         I  Stat.  11  Hen.  VL  c.  5. 
3.e.S.    19  Hen.  VII. e.  If.    "  k  Scat.  1  Ric. III.  e.  l. 

h  Stat.  1  Ric.  IL  e.  9.    4Hc«.IV.  c.7.        I  Stat. 4 Hen. VIL cl7. 19IIcn.MI.c15: 
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• 

at  the  acccMion  tft  king  Richard  III.;  wh6  havings  when 
duke  oi  Gloucester^  been  frequently  made  a  feoffee  to  usesj 
would  upon  the  assumption  of  the  crown  (as  the  law  was 
then  understood)  have  been  entitled  to  hold  the  lands  dis-> 
charged  of  the  Use.  But,  to  obviate  so  notorious  an  injus- 
ticC)  an  act  of  parliament  was  immediately  pi»aed  "^  which 
ordained,  that,  where  he  had  been  so  enfeoffed  jointly  with 
other  persons,  the  land  should  vest  in  the  other  feoffees^  as 
if  he  had  never  been  named ;  and  that,  where  he  stood  solely 
enfeoffed,  the  estate  itself  should  vest  in  ce4ttuy  gue  U9t  in 
like  manner  as  he  had  the  use.  And  so  the  statute  of  Henry 
VIII.  after  reciting  the  varioUtf  inconveniences  before  nien- 
tioned,  and  many  others,  enacts,  that  <<  when  any  person  shall 

*<  be  aeiitcd  of  lands,  ^c.  to  the  use,  confidence,  or 
[333]     "  trust,  of  any  other  person  or  body  politic,  the  pei*- 

*^  son  or  corporation  entitled  to  the  use  in  fee-simpley 
^^  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from  thenee- 
<<  forth  stand  and  be  seised  or  possessed  of  the  land,^c.  of 
"  and  in  the  like  estates  as  they  have  in  the  use,  trust,  or 
<^  confidence  ;  and  that  tlie  estate  of  the  person  so  seised  to 
^^  uses  shall  be  deemed  to  be  in  him  or  them  that  hiM^e  the 
^^  use,  in  such  quality,  manner,  form,  and  condition,  as  they 
^^  had  before  in  the  use."  The  statute  thus  cxectUtM  .the  use, 
as  our  lawyers  term  it ;  that  is,  it  conveys  the  possession  to 
the  use,  and  transfers  the  use  into  possession  ;  thereby  mak- 
ing cestuy  gue  use  complete  owner  of  the  lands  and  tenements, 
as  well  at  law  as  in  equity. 

The  statute  having  thus  not  abolished  the  conveyance  to 
uses,  but  only  annihilated  the  intervening  estate  of  the  feoffee, 
and  turned  the  interest  otceatuy  que  use  into  a  legal  instead^f 
an  equitable  ownership ;  the  courts  of  common  law  began  to 
take  cognizance  of  uses,  instead  of  sending  the  party  to  seek 
his  relief  in  chancery.  And,  considering  them  now  as  merely 
a  mode  of  conveyance,  very  many  of  the  rules  before  esta- 

m  1  Rie.  IIL  e.  f. 
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bUshed^ih  eqmtywete  adopted  with  improTements  by  the 
judges  of  the  common  lai^.  The  sfime  persons  only -were 
lield  capable  of  being  seised  to  a  uae>  the  same  consideraticms 
were  necessary  for  raising  it)  and  it  could  only  be  raised  of 
the  same  heredijtamentSt  as  formerly.  But  as  the  statute, 
the  instant  it  was  raised^  converted  it  into  an  actual  possession 
of  the  land,  a  great  number  of  the  incidents,  that  formerly 
attended  it  in  its  fiduciary  state)  were  now  at  a^  end.  The 
land^could  not  escheat  or  be  forfeited  by  the  act  or  defect  of 
the  feoffee,  nor  be  aliened  to  any  purchaser  discharged  of  the 
use,  nor  be  liable  to  dower  or  curtesy  on  account  of  the  seisin 
of  such  feoffee ;  because  the  legal  estate  never  rests  in  him  for 
a  moment,  but  is  instantaneously  transferred  to  ceatuy  que  use 
-as  soon  as  the  use  is  declared.  And,  as  the  use  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower, 
,  curtesy,  and  escheat,  in  consequence  of  the  seisin  of  cestuy 
fue.  ii«e,who  was  npw  become  the  tevre^tenant  also ;  and  they 
likewise  were  no  longer  devisable  by  will. 

The  various  necessities  of  mankind  induced  also  [3343 
the  judges  very  soon  to  depart  from  the  rigor  and  sim- 
plicity of  the  rules  of  the  common  law,  and  to  allow  a  more 
minute  and  complex  construetion  upon  conveyances  to  uses 
than  upon  others.  Hence  it  was  adjudged,  that  the  use  need 
not  always  be  executed  the  instant  the  conveyance  is  made  : 
but,  if  it  cannot  take  effect  at  that  time,  the  operation  of  the 
statute  may  wait  till  the  use  shall  arise  upon  some  future  con- 
tingency, to  happen  within  a  reasonable  period  of  time ;  and 
in  the  meanwhile  the  ancient  use  shall  remain  in  the  original 
grantor:  as,  when  lands  are  conveyed  to  the  use  of  A  and  B7 
mfter  a  mapiage  shall  be  had  between  them**,  or  to  the  use  of 
A  and  his  heirs  till  B  shall  pay  him  a  sum  of  money,  and 
then  to  the  use  of  B  and  his  heirs  <>.  Which  doctrine,  when 
devises  by  will  were  again  introduced,  and  considered  as  .equi- 
valent in  point  of  construction  to  declarations  of  uses,  was 
also  adopted  in  favor  of  executory  devUea^,  But  herein  these, 

B  2  Roll.  Ahr.  7Q1.    Cro.  Elix.  439.  p  See  p^.  173,. 

fl  Bri»,  Abr«  Ut.  Feolfkik  •!  uses.  SO, 
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which  are  <udled  contingent  or  apringi$ig  uses,  differ  from  an 
executory  device.,  in  that  there  must  be  a  person  seised  to  such 
uses  at  the  time  wl»en  the  contingency  happens^  else  they  can 
never  be  executed  by  the  statute ;  and  therefore  if  the  estate 
of  the  feoffee  to  such  use  be  destroyed  by  alienation  or  others 
wise,  before  the  contingency  arises,  the  use  is  destroyed  for 
evcr*i :  whereas  by  an  executory  devise  the  freehold  itself  is 
transferred  to  the  futiure  devisee.  And,  in  both  these  caftes, 
a  fee  may  be  limited  to  take  effect  after  a  fee  ^ ;  because, 
though  that  was  forbidden  by  the  common  law  in  favor  of  the 
lord's  escheat,  yet  when  the  legal  estate  wtis  not  extended 
beyond  on^  fee -simple,  such  subsequent  uses  (after  a  use  in 
fee)  were  before  the  statute  permitted  to  be  limited  in  eqmty  ; 
joid  then  the  statute  executed  the  legal  estate  in  the  same 
manner  as  the  use  before  subsisted.    It  was  also  held,  that  a 

use,  though  executed,  may  change  from  one  to  aQO*> 
[335]     ther  by  circumstances  ex  fioHtfat^o  * ;  as^  if  A  makes 

a  feoffment  to  the  use  of  his  intended  wife  and  her 
eldest  son  for  their  lives,  upon  the  marriage  the  wife  takes 
the  whole  use  in  severalty;  and,  upon  the  birth  of  a  son,  the 
use  is  executed  jointly  in  them  both^  This  is  sometimes 
called  a  secondary y  sometimes  a  shifting  use.  And,  whenever 
the  use  limited  by  the  deed  expires,  or  cannot  vest,  it  returns 
back  to  him  who  raised  it,  after  such  expiration  or  during  such 
Impossibility,  and  is  styled  a  resulting  use.  As,  if  a  man  makes 
a  feoffment  to  the  use  of  his  intended  wife  for  life,  with  re- 
mainder to  the  use  of  her  first-bom  son  in  tail ;  here,  till  he 
marries,  the  use  results  back  to  himself ;  after  marriage,  it  is 
executed  in  the  wife  for  life :  and,  if  she  dies  without  issue, 
the  whole  results  back  to  him  in  fec°.  It  was  likewise  held, 
that  the  uses  originally  declared  may  be  revoked  at  any  future 
time,  and  new  uses  be  declared  of  the  land,  provided  the  ^ 
grantor  reserved  to  himself  such  a  power  at  the  creation  of 
the  estate ;  whereas  the  utmost  that  the  common  law  would 
allow,  was  a  deed  of  defeazance  coeval  with  the  grant  itself 

q  1  Rep.  134. 138.    Cjro.  Eliz.  439.  t  Bacon  ortue9.3iL 

r  Pollexf.78.    10  Mod.  423.  a  Ibid.  3jO.    1  Rep.  12<>> 

I  Bra.  Abr.  tit  Feoffm.  ftl  uses.  30. 
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{ind  therefore  esteemed  a  part  of  it)  upon  ereBts  specially 
mentioiied  ^.  And,  in  case  of  such  a  revocation,  the  old 
uses  were  held  instantly  to  cease,  and  the  new  ones  to  be- 
come executed  in  their  stead  ^.  And  this  was  permitted, 
partly  to  indulge  the  convenience,  and  partly  the  caprice  of 
mankind  ;  who  (as  lord  Bacon  observes  x)  have  always 
affected  to  have  the  disposition  of  their  property  revocable 
in  their  own  timfc,  and  irrevocable  ever  afterwards. 

Bt  this  equitable  train  of  decisions  in  the  courts  of  law,  the 
power  of  the  court  of  chancery  over  landed  property  was 
f^reatly  curtailed  and  diminished.  But  one  or  two  technical 
ik:ruples,  which  the  judges  found  it  hard  to  get  over,  restored 
it  With  tenfold  increase.  Tiiey  held,  in  the  first  place,  that 
^  no  use  could  be  limited  on  a  use  ^,"  and  that  when  a  man 
bargains  and  sells  his  land  for  money,  which  raises  a  use  by 
implication  to  the  bargainee,  the  limitation  of  a  farther  use 
to  another  person  is  repugnant,  and  therefore  void  *. 
And  therefore  on  a  feoffment  to  A  and  his  heirs,  to  [336] 
.the  use  of  B  and  his  heirs,  in  trust  for  C  and  his 
heirs,  they  held  that  the  statute  executed  only  the  first  usc^ 
and  that  the  second  was  a  mere  nullity  :  not  adverting,  that 
the  instant  the  first  use  was  executed  in  B,  he  became  seised 
to  the  use  of  C,  which  second  use  the  statute  might  as  well 
be  permitted  to  execute  as  it  did  the  first ;  and  so  the  legal 
estate  might  be  instantaneously  transmitted  down  through 
a  hundred  uses  upon  uses,  till  finally  execiited  in  the  last 
ecatuy  que  use  (11).  Again;  as  the  statute  mentions  only 
such  persons  as  were  seised  to  the  use  of  others,  this  was 

w  See  pag.  327.  y  on  usei.  316.  a.  1  And.  37.  U6. 

X  Co.  Litt.  237.  z  Dyer.  155. 


(11)  It  is  the  pracUce  to  introduce  onlytlic  names  of  the  trustee  and 
the  cettui  que  trust ;  the  estate  being  conveyed  to  A  and  hia  heirs,  to 
the  use  of  A  and  hi*  heirs,  in  trust  for  B  and  his  heirs  ;  and  tlius  this  im- 
portant statute  has  hee^i  cffectualjy  repealed  by  the  repetition  of  half  a 
dozen  words. 
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held  not  to  extend  to  tei^s  of  years,  or  other  thattel  inter^ 

€sts,  whereof  the  termor  is  not  teiaed  but  ov\y  fioaacBacd^  i 
and  therefore,  if  a  term  of  one  thousand  years  be  limited  to 
A,  to  the  use  of  (or  in  trust  for)  B9  the  statute  does  not 
execute  this  use,  but  leaves  it  as  at  common  law  <^.  And 
lastly,  (by  more  modem  resolutions,)  where  lands  are  given 
to  one  and  his  heirs,  in  trust  to  receive  and  pay  over  the 
profits  to  ahother,  this  use  is  not  executed  by  the  statute  ; 
for  the  land  mUst  remain  in  the  trustee  to  enable  him  ta 
perform  the  trust**  (12). 

Of  the  two  more  ancient  distinctions  the  courts  of  equity 
quickly  availed  themselves.  In  the  first  case  it  was  evident, 
that  B  was  never  intended  by  the  parties  to  have  any  benefi* 
cial  interest ;  and,  in  the  second,  the  ceatuy  que  uae  of  the  term 
was  expressly  driven  into  the  court  of  chancery  to  seek  his 
temedy :  and  therefore  that  court  determined,  that  though 

b  Bacon  law  ofmes.  3M.    Jenk.  244,  d  1  Equ.  Gas.  Abr.  383, 3&4. 

c  Foph.  76.    Dyer.  369. 


(12)  I  should  be  inclined  to  think  that  the  case  as  expressed  by  the 
learned  judg^  would  be  construed  an  use  executed  by  Uie  statute.  lit 
the  authority  referred  to  in  1  Eq,  Ca.  Abr.  383.  the  trustees  were  first 
to  pay  legacies  and  annuities,  and  then  to  pay  over  the  surplxis  to  a 
married  woman  for  her  separate  use.  To  prevent  a  trust  from  being' 
executed  by  the  statutcdn  cases  of  thisk.ind,  it  seems  necessary  that 
the  trustees  should  have  some  control  and  discretion  in  the  applicatioii 
of  the  profits  of  the  estate,  as  to  make  repairs,  or  to  provide  for  the 
maintenance  of  the  ciatui  que  trust.  1  Bro.  75.  2  T.  H.  444.  AVhcre 
there  is  no  such  special  circumstance  in  the  grant,  it  appears  to  be 
equivalent  to  a  direction  to  the  trustees  to  permit  the  cestui  que  trust  to 
take  the  profits  of  the  estate,  which  is  fully  established  to  be  an  use 
executed.    1  £q.  Ca.  Abr.  383. 

But  if  it  is  to  permit  a  married  woman  to  take  the  rents  and  profits 
for  her  separate  use,  the  legal  estate  will  be  vested  in  the  trustees  in 
order  to  prevent  the  husband  from  receiving  them  subject  to  no  con* 
troK  7  T.  i?.  652. 
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tbeae  were  aot  umc*  which  the  statute  could  cxecutey  yet 
atiU  they  were  truau  in  equity,  which  in  conacience  ought 
to  be  performed  •.  To  this  the  reason  of  mankind  assented) 
«md  the  doctrine  of  uses  was  revived,  under  the  denominatioti 
of  trtuiM  ;  and  thus,  by  this  strict  construction  of  the  courts 
of  bw,  a  statute  made  upon  great  deliberation,  and  intro« 
duced  in  the  most  solemn  manner,  has  had  little  other  effect 
'dian  to  make  a  slight  alteration  in  the  formal  words  of  a  con- 
veyance^. 

However,  the  courts  of  equity,  in  the  exercise  of  [337] 
this  new  jurisdiction,  have  wisely  avoided  in  a  great 
4egree  those  mischiefe  which  made  uses  intolerable.  The 
statute  of  frauds,  29  Car.  II.  c.  3.  having  required  that  every 
declaration,  assignment,  or  grant  of  any  trust  in  lands  or  here- 
ditaments, (except  such  as  ari^e  from  implication  or  construe- 
tion  of  law,)  shall  be  made  in  writing  signed  by  the  party,  or 
by  his  written  will ;  the  courts  now  consider  a  trust-estate 
(either  when  expressly  declared  or  resulting  by  such  implica- 
tion) as  equivalent  to  the  legal  ownership,  governed  by  the 
same  rules  of  property,  and  liable  to  every  charge  in  equity, 
which  the  other  is  subject  to  in  law :  and,  by  a  long  series  of 
uniform  determinations,  for  now  near  a  century  past,  with 
some  assistance  from  the  legislature,  they  have  raised  a  new 
system  of  rational  jurisprudence,  by  which  trusts  are  made  to 
answer  in  general  all  the  beneficial  ends  of  uses,  without 
^eir  inconvenience  or  frauds.  The  trustee  is  considered  as 
merely  the  instrument  of  conveyance,  and  can  in  no  shape 
affect  the  estate,  unless  by  alienadon  for  a  valuable  considera- 
tion to  a  purcbasor  without  notices ;  which,  as  ceetuy  que  umc 
is  generally  in  possession  of  the  land,  is  a  thing  that  can  rarely 
happen.  The  trust  will  descend,  may  be  aliened,  is  liable  to 
debts,  to  executions  on  judgments,  statutes,  and  recognizances, 
(by  the  express  provision  of  the  statute  of  frauds,)  to  forfeiture, 
to  leases  and  other  mcumbrances,  nay  even  to  the  curtesy  of 
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the  husband)  as  if  it  was  an  estate  at  law.  It  has  not  yet  indeed 
been  subjected  to  dower,  more  from  a  cautious  adherence  to  some 
hasty  precedents**,  than  from  any  well-grounded  principle  ( l^). 
It  liath  also  been  held  not  liable  to  escheat  to  the  lord,  in  con- 
sequence of  attainder  or  want  of  heirs  ^ :  because  the  trust  could 
never  be  intended  for  his  benefit.  But  let  us  now  return  to  the 
statute  of  uses. 

The  only  service,  as  was  before  observed,  to  which  this 
statute  is  now  consigned,  is  in  giving  efficacy  to  certain  new 
and  secret  species  of  conveyances ;  introduced  in  order  to  ren- 
der transactions  of  this  sort  as  private  as  possible,  and  to  save 
the  trouble  of  making  livery  of  seisin,  the  only  ancient  convey- 
ance of  corporeal'freeholds :  the  security  and  notoriety  of  which 
public  investiture  abundantly  overpaid  the  labor  of  going  to  the 
land,  or  of  sending  an  attorney  in  one's  stead.  But  this  now 
has  given  way  to 

12.  A  TWELFTH  species  of  conveyance,  called  a  crrvenani 
to  stand  seised  to  uses :  by  which  a  man,  seised  of  lands,  cove- 

h  1  Chanc  Rep.  254.    2  P.  Wmi.  «40. 

i  HanL  494.    Barren  and  Wlieat.  UiL  32  Geo.  11.  in  Cane. 


(13)  It  has  been  decided,  that  when  the  legal  and  equitable  estates 
meet  in  the  same  person,  the  trust  or  equitable  estate  is  mergned  in  th5 
legal  estate ;  as  if  a  wife  should  have  the  legal  estate  and  the  husband 
the  equitable ;  and  if  they  have  an  only  child,  to  whom  these  estates 
descend,  and  who  dies  intestate  witliout  issue,  the  two  estates  ha\'ing 
united,  the  descent  will  follow  tlie  legal  estate,  and  the  estate  will  go 
to  ai>  heir  on.the  part  of  the  motlier  :  and  thus,  which  appears  strange, 
the  beneficial  interest  will  pass  out  of  one  family  into  another,  between 
whom  there  is  no  connexion  by  blood.    Doug.  741. 

Befoi'c  the  statute  of  uses  there  was  neither  dower  nor  tenancy  by  the 
.curtesy  of  an  use.  p.  331.  It  is  therefore  an  unaccountable  inconsist- 
ency, that,  since  the  statute,  the  husband  should  have  curtesy  of  a  trust 
estate,  and  that  the  wife  should  out  of  a  similar  estate  be  deprived  of 
dower.     See  ante,  p.  132.  n.  11 
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nants  in  consideration  of  blood  or  marriage  that  he  will  stand 
seised  of  the  same  to  the  use  of  his  child,  wife 9  or  kinsman ; 
lor  life,  in  tail,  or  in  fee.  Here  the  statute  executes  at  once 
the  estate;  for  the  party  intended  to  be  benefited,  having 
thus  acquired  the  use,  is  thereby  put  at  once  into  corporal 
possession  of  the  land  ^,  without  ever  seeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
when  made  upon  such  weighty  and  interesting  considerations 
as  those  of  blood  or  marriage. 

i3.  A  THiRTSENTH  spccics  of  couveyancc,  introduced  by 
this  statute,  is  that  of  a  bargain  and  mle  of  lands^  which  is  a 
kind  of  real  contract,  whereby  the  bargainor  for  some  pecu- 
niary consideration  bargains  and  sells,  that  is,  contracts  to 
convey,  the  land  to  the  bargainee ;  and  becomes  by  such  a 
bargain  a  trustee  for,  or  seised  to  the  use  of,  the  bargainee ; 
and  then  the  statute  of  uses  completes  the  purchase  ^ ;  or,  as 
it  hath  been  well  expressed  <»,  the  bargain  first  vests  the  use, 
and  then  the  statute  vests  the  possession.  But  as  it  was  fore- 
seen that  conveyances,  thus  made,  would  want  all  those 
benefits  of  notoriety,  which  the  old  common  law  assurances 
were  calculated  to  give;  to  prevent  therefore  clandestine  con- 
veyances of  freeholds,  it  was  enacted  in  the  same  session  of 
parliament  by  statute  27  Hen.  VHI.  c.  16.  that  such  bargains 
and  sales  should  not  enure  to  pass  a  freehold,  unless  the  same 
be  made  by  indenture,  and  enrolled  within  sik  montlis  in  one 
of  the  courts  of  Westminster-hall  or  with  the  custoa  rotulorum 
of  the  county.  Clandestine  bargains  and  sales  of  chattel 
interests,  or  leases  for  years,  were  thought  not  woith  regard- 
ing, as  such  interests  were  very  precarious,  till  about  six  years 
before " ;  which  also  occasioned  tliem  to  be  overlooked  in 
framing  the  statute  of  uses :  and  therefore  such  bargains  and 
sales  are  not  directed  to  be  enrolled.  ^  But  how  impossible  it 
is  to  foresee,  and  provide  against,  all  the  consequences  of 
innovations  1   This  omission  has  given  rise  to 

k  Bacon.    l>  of  the  law.  151.  m  Cro.  Jac.  G96. 

i  Ibid.  15a  11  3m-  l«a?.  142. 
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14.  A  FouRtEEiiTR  specles  of  conreyaficey  viz.  by  iea^e 
and  release  ;  first  invented  by  Serjeant  MoorCf  soon  after  the 
statute  of  uses,  and  now  the  most  common  of  any^  and  there* 
fore  not  to  be  shaken  ;  though  very  g^reat  lawyers  (as^  parti- 
cularly, Mr.  Noy,  attomeygeneral  to  Charles  I.)  have  lor- 
merly  doubted  its  validity  <>.  It  is  thus  contrived.  A  lease, 
or  rather  bargain  and  sale,  upon  some  pecuniary  considera* 
tion,  for  one  year,  is  made  by  the  tenant  of  the  freehold  tm 

'the  lessee  or  bargainee.  Now  this,  without  any  enrolment^ 
makes  the  bargainor  stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  bargainee  the  use  of  the  term  for  a  year ;  and 
then  the  statute  immediately  annexes  the  fiossession.  He 
therefore  being  thus  in  possession,  is  capable  of  receiving 
a  release  of  the  freehold  and  reversion ;  which,  we  have  seen 
before  p,  must  be  made  to  a  tenant  in  possession :  and,  accord- 
ingly>  the  next  day,  a  release  is  granted  to  him  9.  This  b 
held  to  supply  the  place  of  livery  of  seisin :  and  so  a  convey- 
ance by  lease  and  release  is  said  to  amount  to  a  feoffment'. 

15.  To  these  may  be  added  deeds  to  lead  or  declare  the 
uses  of  other  more  direct  conveyances,  as  feoffments,  fines, 
and  recoveries  -,  of  which  we  shall  speak  in  the  next  chifH 
ter :  and, 

16.  Deeds  o(  revocation  qfuses;  hinted  at  in  a  former 
page  *,  and  founded  in  a  previous  power,  reserved  at  the  rats« 
ing  of  the  usesS  to  revoke  such  as  were  then  declared ;  and 
to  appoint  others  in  their  stead,  which  is  incident  to  the  power 
of  revocation  «.  And  this  may  suffice  for  a  specimen  of  con* 
veyances  founded  upon  the  statute  of  uses :  and  will  finish 
our  observations  upon  such  deeds  as  serye  to  tranter  real 
property. 

Before  we  conclude,  it  will  not  be  improper  to  subjoin  a 
few  remarks  upon  such  deeds  as  are  used  not  to  eonvetff  but 

oSModSJS.  tpiv.SSf. 

ppi«.3S4.  tSraA|ipaidis.N*Itfi«.ti. 

qSeeAppai£i.N*ILKe.l,S.  aCo.LittSS7. 
fOo.littSm.    Ck«.Jw.«M. 
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to  charge  or  incumberi  landsy  and  to  dUchargt  tbem  agnn :  of 
which  nature  are,  obUgatuma  or  bonds,  rccognizanee^^  and  d^fea^ 
zancea  upon  them  both. 

1.  An  obligation  or  bond,  is  a  deed^  wl^erebj  the  obligor 
obliges  himself^  his  heirs,  executors,  and  administrators,  to 
jpay  a  certain  sum  of  money  to  another  at  a  day  appcMnted. 
If  thi.s  be  all,  the  bond  is  called  a  single  one,  nmfUex  obUgaUo: 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
iocs  some  particular  act,  the  obligation  shall  be  void,  or  else 
•haU  remain  in  full  force :  as,  payment  of  rent ;  performance 
of  covenants  in  a  deed;  or  repayment  of  a  principal  sum 
of  money  borrowed  of  the  obligee,  with  interest,  which  prin» 
dpal  sum  is  usually  one  half  of  the  penal  sum  specified  in 
the  bond.  In  case  this  condition  is  not  performed,  the  bond 
becomes  forfeited,  or  absolute  at  law,  and  charges  the  obligor 
while  living;  and  af^er  his  death  the  obligation  descends 
upon  his  heir,  who  (on  defect  of  personal  assets)  is  bound  to 
discharge  it,  provided  he  has  real  assets  by  descent  as  a  recom« 
|>ense.  So  that  it  may  be  called,  though  not  a  directy  yet  a 
toUaiera/j  charge  upon  the  lands  ( U).  How  it  affects  the  per« 
sonal  property  of  the  obligor,  will  be  m6re  properly  considered 
hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making 
k}  or  be  to  do  a  thing  contrary  to  some  rule  of  law  that  is 

T  See  Appcodb.  M*  Xa  pag.  liii. 


(14)  If  in  a  bond  the  obligor  bindi  himtelf,  without  adding  his  hein^ 
executors,  and  adminutrators,  the  executors  and  administrators  are 
bound,  but  not  the  heir.  Shep,  Tmtch.  369.  A  bond  does  not  seem  pro* 
perly  to  be  called  an  incumbrance  upon  land ;  for  it  does  not  follow  the 
land  like  a  recogpiizance  and  a  judgment ;  and  even  if  the  heir  at  law 
alienes  the  land,  the  obligee  in  the  bond»  by  which  the  heir  is  bound, 
can  have  his  remedy  only  against  the  person  of  the  heir  to  the  amount 
of  the  value  of  the  land ;  but  he  cannot  follow  it  when  it  is  in  the  posses- 
sion  of  a  bona  fide  purchasor.    Bull.  IT,  P.  175. 
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merely  po^ye,  or  be  uncertain,  or  insensible,  the  condition 
alone  is  void)  and  the  bond  shall  stand  single,  and  unconditional : 
for  it  is  the  folly  of  the  obligor  to  enter  into  such  an  obligation, 
from  which  he  can  never  be  released.  If  it  be  to  do  a  thing 
that  is  malum  in  Me,  the  obligation  itself  is  void :  for  the  Whole 
is  an  unlawful  contract,  and  the  obligee  shall  take  no  advantage 
from  such  a  transaction  (15).  And  if  the  condition  be  possi- 
ble at  the  time  of  making  it,  and  afterwards  becomes 
[341]  impossible  by  the  act  of  God,  the  act  of  law,  or  the  act 
of  the  obligee  himself,  there  the  penalty  of  the  obli- 
gation is  saved :  for  no  prudence  or  foresight  of  the  obligor  could ' 
guard  against  such  a  contingency^.  On  the  forfeiture  of  a 
bond,  or  its  becoming  single,  the  whole  penalty  was  formerly* 
recoverable  at  law:  but  here  the  courts  of  equity  interposed, 
and  would  not  permit  a  man  to  take  more  than  in  conscience 

w  Co.Litt206. 


(15)  And  if  tlie  bond  be  simply  conditioned  for  the  payment  of 
money,  yet  if  it  was  in  fact  given  upon  a  turpis  contractus,  a  contract 
either  illegal  or  immoral,  it  has  been  determined,  that  the  turpitude  of 
the  transaction  may  be  pleaded  in  bar  to  an  action  upon  the  bond  in  a 
court  of  law.  2  WiU.  347.  But  it  is  the  common  practice  to  apply  to 
a  court  of  equity  for  an  injunction  to  such  acUons.  Where  bonds  have 
been  ^ven  in  consideration  of  seduction  and  incontinence,  a  distinction 
has  been  made  between  bonds  g^ven  for  future  cohabitation,  which 
being  for  a  clear  immoral  consideration,  are  void  (3  Bttrr.  1568.),  and 
those  which  are  given  as  a  compensation  (the  pranuum.  pudorUJ  for 
the  injury  done  to  a  woman  by  her  seducer,  which,  in  general,  are 
good.  2  P.  lVms.A32.  2  JVils.  339.  Yet  in  one  case,  where  a  young 
woman  had  been  seduced  by  a  married  man,  and  had  occasioned  a  sepa- 
ration between  him  and  his  wife,  lord  Hardwicke  held  that  she  was 
too  criminal  to  derive  any  benefit  from  sucli  a  bond.  2  Fes.  160.  Fondl. 
Tr.  ofEq.  216. 

But  bonds  and  annuities  given  even  to  a  prostitute  are  held  to  be 
valid,  unless  it  appears  upon  the  face  of  the  instrument,  or  can  be 
clearly  proved,  that  they  were  a  stipulation  for  future  intercourse,  or 
that  the  consideration  was  a  continuation  of  the  connection.  5  Vci. 
jun.286. 
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he  ought  ^  tiiir.hisiprincipal,  interest,  aiid  expettsetfy  in  case 
the  forfeiture  accrued  by  non-payment  of  money  borrowed  ; 
the  damages  sustained,  upon'non-performancie  of  covenants  ; 
and  the  like.  And  the  like  practice  having  gained  some 
footing  in  the  courts  of  laur',  the  statute  4  &  5  Ann.  c.  16.  at 
length  enacted,  in  the  same  spirit  of  equity,  ^lat,  in  tase  of 
a  bond,  condiciofted  for  the  payment  of  money,  the  payment 
or  texider  of  the  principal  sum  due,  with  interest  and  'costs, 
even  though  the  bond  be  forfeited  and  a  suit  commenced 
thereon,  shall  be  a  full  satisfaction  and  discharge  (16). 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man 
enters  into  before  some  court  of  record  or  magistrate  duly 
authorized 3^,  with  condition  to  do  some  particular  act;  as  t6 
appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  most  respects  like  another  bond :  the  difiference^ 
being  chiefly  this :  that  the  bond  is  the  creation  of  a  fresh 
debt  or  obligation  de  norvoy  the  recognizance  is  an  acknow- 
ledgment of  a  former  debt  upon  record ;  the  form  whereof  is, 
^  that  A.  B.  doth  acknowledge  to  owe  to  our  lord'the  king,  to 
<<  the  plaintiff,  to  C.  D.  or  the  like,  the  sum  often  pounds,'' 
with  condition  to  be  void  on  performance  of  the  thing  stipu- 
lated :  in  which  case  the  king,  the  plaintiff  C.  D.  Istc,  is  called 
the  cognizee,  ^^  U  cm  cognoacitur ;"  as  he  that  enters  into  the 
recognizance  is  called  the  cognizor,  ^  is  qui  cognoacit.*'  Thist 
being  either  certified  to,  or  taken  by  the  officer  of  some  court, 
is  witnessed  only  by  the  record  of  that  court,  and  not  by  the 
party's  seal :  so  that  it  is  not  in  strict  propriety  a  deed,  though 
the  effects  of  it  are  greater  than  a  common  obligation ;  being 
allowed  a  priority  in  point  of  payment,  and  binding  the  lands 

X  3  Keb.  553.  555.    Salk.  50A,  597.    6  Mod.  y  Bro.  Mr.  tit,  rect^nbuaux.  24. 

11.60.101. 


(16)  Interest  beyond  the  penalty  of  a  bond  may  be  recovered  in  a 
court  of  law  in  the  shape  of  damages.  2  T,  JR.  388.  But  it  cannot  be 
allowed  beyond  the  penalty  in  a  court  of  equity.  3  Bre.  489.  3  Vea.ym. 
718. 
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nf  tho  fn^gtmfny  ftmii  tko  tinio  of  flnflohnont  oa  record  '• 

There  are  alto  other  recognimiceef  of  a  prtnrte 

(SM]    kindt  tit  fta#«r^  i^  e  Mtaiuie  ^ia^^  by  virtue  of  the 

ebKtttte.33  Hen.  VIII.  c.  6.  which  liave  heen  mlreadf 

eaq^UdaedS  and  shewn  to  be  a  charge  upon  real  property* 

ft.  A  fixrmASAHCSf  on  a  bond^  or  recognoance,  er  judg- 
jBMAt  reoDvered,  is  a  conctition  which,  when  per£Drmed»  de^ 
ibats  or  undoes  itt  in  the  same  manner  aa  a  defeaxance  of  am 
estate  before  mentioned.  It  differs  only  from  the  common 
condition  of  a  bond>  in  that  the  one  is  alwajrs  inserted  in  the 
ideed  or  bond  itself»  the  other  is  made  between  the  same  par* 
ties  by  a  separate,  and  finequendy  a  subsequent  deed  ^.  Thi% 
like  the  condition  of  a  bond,  when  performed,  discharges  and 
disincumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  poim 
by  which  estates  may  be  either  conveyed,  or  at  least  affected. 
Among  which  the  conveyances  to  uses  are  by  much  the  moat 
frequent  of  any ;  though  in  these  there  is  certainly  one  pal* 
pable  defect,  the  want  of  sufficient  notoriety :  so  that  pur* 
chasors  or  creditors  cannot  know  with  any  absolute  certainty, 
what  the  estate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.  In  the  ancient 
feodal  method  of  conveyance  (by  giving  corporal  seisin  of 
the  lands)  this  notoriety  was  in  some  measure  answered; 
but  all  the  advantages  resulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  death-bed  devises  and  secret 
conveyances :  and  there  has  never  been  yet  any  sufficient 
guard  provided  against  fraudulent  charges  and  incumbrances ; 
since  the  disuse  of  the  old  Saxon  custom  of  transacting  all 
conveyances  at  the  county  court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  some  adjacant  monas- 
tery <^;  and  the  failure  of  the  general  register  established 
by  king  Richard  the  first,  for  the  Starrs  or  mortgages  made 

%  Stat.  29  Car.  n.  e.  3.    See  ^%.  161.  b  Co.  Litt.  S37.  2  Suid.  47. 

%  See  pfijf.  l«k  -     •  Hieket  DInertat.  ep'atolar.  P. 
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to  Jews,,  in -the  citfiitula  de  JudaeUf  of  irhich  Hovedeti  has 
presei^ed  a  copy.  How  far  the  establishment  of  a  like 
general  register^  for  deeds^  and  wlHs^  and  other  acts  affect- 
ing real  property,  would  remedy  this  inconvenience,  deserves 
to  be  well  considered.  In  Scotland  every  act  and  seventy 
regarding  the  transmission  of  property,  is  regularly  entered 
on  record  <*.  -  And  some  of  our  own  provincial^  divisionsy 
particularly  the  extended  county  of  York,  and  the  populous 
county  of  Middlesex,  have  prevailed  with  the  legislature*' 
to  erect  such  registers  in  their  several  distri(its.  But,  how- 
ever plausible  these  provisions  may  appear  in  theory,  it  hath 
been  doubted  by  very  competent  judges,  whether  more  dis- 
putes have  not  arisen  in  those  counties  by  the  inattention 
and  omissions  of  parties,  than  prevented  by  the  use  of  re-. 
gisters(17). 

d  Dalrympic  on  frodal  property.  262.  etc. 
'  e  Stat.  2  and  3  Ann.  e.  4.    0  Ann.  c.  35.    7  Ann.  c.  20.    8  Geo.  IT.  c.  0. 

(17)  By  the  register  acts,  a  registered  deed  shall  be  preferred  to  a 
prior  unregistered  deed  ;  yet  it  has  been  deci^eed  by  lord  Hardwicke, 
if  the  subsequent  purchaser  by  the  registered  deed  had  previous  notice 
of  tlie  unregistered  One,  he  shall  not  avail  himself  of  his  deed,  but  tlje 
first  purchaser  shall  be  preferred.    1  Vcs.  64. 
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CHAPTER  THE  TWBNTY-FIRST. 

OF  ALIENATION  BY  MATTER  OF 

RECORD. 

-Assurances  hj  matter  of  record  arc  such  as  do  not 
entirely  depend  on  the  act  or  consent  of  the  parties  them- 
selves :  but  the  sanction  of  a  court  of  record  is  called  in  to 
Substantiate,  preserve,  and  be  a  perpetual  testimony  of  the 
transfer  of  property  from  one  man  to  another ;  or  if  its  esta* 
blishment,  when  already  transferred.  Of  this  nature  arc, 
1.  Private  acts  of  parliament.  2.  The  king's  grants.  3*  Fines. 
4.  Common  recoveries. 

*  I.  Private  acta  of  parliament  are,  especially  of  late  years, 
become  a  very  common  mode  of  assurance.  For  it  may 
sometimes  happen,  that  by  the  ingenuity  of  some,  and  the 
blunders  of  other  practitioners,  an  estate  is  most  grievously 
entangled  by  a  multitude  of  contingent  remainders,  result- 
ing trusts,  springing  uses,  executory  devises,  and  the  like 
artificial  contrivances  ;  (a  confusion  unknown  to  the  simple 
conveyances  of  the  common  law  ;)  so  that  it  b  out  of  the 
power  of  either  the  courts  of  law  or  equity  to  relieve  the  owner. 
Or  it  may  sometimes  happen,  that  by  the  strictness  or  oinis- 
sions  of  family  settlements,  the  tenant  of  the  estate  is  abridged 
of  some  reasonable  power,  (as  letting  leases,  making  a  join- 
ture for  a  wife,  or  the  like,)  which  power  cannot  be  given 
him  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  necessary,  in  settling  an  estate,  to  secure  it 
against  the  claims  of  infiuits  or  other  persons  under  legal 
disabilities  ;  who  are  not  bound  by  any  judgments  or  decrees 
of  the  ordinary  courts  of  justice.  In  these,  or  other  cases  of 
the  like  kind,  the  transcendent  power  of  ^parliament  is  called 
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hiy  to  cut  the  Gordian  kno^ ;  and  by  a  particular  law,  enacted 
for  this  very  purpose,  to  unfetter  an  estate ;  to  give  its  tenant 
reasonable  powers ;  or  to  assure  it  to  a  purchasor,  against  the 
remote  or  latent  claims  of  infants  or  disabled  persons,  by 
settling  a  proper  equivalent  in  proportion  to  the  interest  so 
barred.  This  practice  was  carried  to  a  great  Idngth  in  the 
year  succeeding  the  restoration ;  by  setting  aside  many  con- 
veyances alleged  to  have  been  made  by  constraint,  or  in  order 
to  screen  the  estates  from  being  forfeited  during  the  usurpa- 
tion. And  at  last  it  proceeded  so  ^,  that,  as  the  noble  his- 
torian expresses  its  every  man  had  raised  an  equity  in  his 
own  imagination,  that  he  thought  was  entitled  to  prevail 
against  any  descent,  testament,  or  act  of  law,  and  to  find  relief 
in  parliament :  which  occasioned  the  king  at  the  close  of 
•the  session  to  remark'^,  that  the  good  old  rul^s  of  law  ar^ 
the  best  security ;  and  to  wish,  that  men  might  not  have  top 
much  cause  to  fear,  that  the  settiemei^  which  they  make  of 
their  estates  shall  be  too  easily  unsettled  wh^  they  are  dead, 
hy  the  power  of  parliament. 

Acts  of  this  kind  are  however  at  present  carried  on,  in 
both  houses,  with  great  deliberation  and  caution;  particu- 
larly in  the  house  of  lords  they  are  usually  referred  to  two 
judges  to  examine  and  report  the  (acts  alleged,  and  to  settle 
«11  tephnical  forms.  Nothing  also  is  done  without  the  con^ 
sent}  expressly  given,  of  all  parties  in  being  and  capable  qf 
conae&t,  that  have  the  remotest  interest  in  the  mtatter:  unless 
such  consent  shall  appear  to  be  perversely  and  without  any 
reason  withheld.  And,  as  was  before  lunted,  an  equivalei]^ 
in  money  or  other  estate  is  usuaUy  settled  upon  infants,  or 
persons^  not  in  ease,  or  not  of  capacity  to  act  for  themselves, 
who  are  to  be  concluded  by  this  act.  And  a  general  savi^g 
is  constantly  added,  at  the  close  of  the  bill,  of  the  right  and 
interest  of  all  persons  whatsoever ;  except  those  who^  con^ 
sent  is  so  given  or  purchaa^edt  and  who  are  therein  particijL- 
larly  named :  though  it  hath  been  holden,  that,  even  if  such 
saving  be  omitted^  the  act  shall  land  none  but  the  partics<^« 

«  LordCliur.  ContiB.  1G3.  b  Aid.  163.  c  Go.  139,  0«dl>.  171. 
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A  LAW,  thus  madev  though  it  bin^s  all  parties  to  the  bil^ 
is  yet  looked  upon  rather  as  a  private  conveyance,  than  as 
the  solemn  act  of  the  legislature.  It  is  not  therefore  alloved 
to  be  a  fitibiicy  but  a  mere  private  sVdtute  ;  it  is  not  printed  or 
published  among  the  other  laws  of  the  session  ;  it  hath  been 
relieved  against,  when  obtained  upon  fraudulent  suggestions^ ; 
it  hath  been  hold^n  to  be  void,  if  contrary  to  law  and  reason**; 
and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unless  the 
same  be  specially  set  forth  and  pleaded  to  them.  It  remains 
however  enrolled  among  the  public  records  of  the  nation,  to 
be  for  ever  preserved  as  a  perpetual*  testimony  of  the  con- 
veyance or  assurance  so  made  or  established. 

II.  The  kind's  grants  ^re  also  matter  of  public  record.  For, 
as  St.  Germyn  says®,  the  king's  excellency  is  so  high  in  the 
law,  that  no  freehold  may  be  given  to  the  king,  nor  derived 
from  him,  but  by  matter  of  record.  And  to  this  end  a  variety 
of  offices  are  erected,  communicating  in  a  regular  subordi- 
nation one  with  another,  through  which  all  the  king's  grants 
must  pass,  and  be  transcribed,  and  enrolled ;  that  the  same 
may  be  narrowly  inspected  by  his  officers,  who  will  inform 
him  if  any  thing  contained  therein  is  improper,  or  unlawful 
to  be  granted.  These  grants,  whether  of  lands,  honors,  liber- 
ties, franchises,  or  ought  besides,  are  contained  in  chartersy 
ar  letters  patent^  that  is,  open  letters,  Uterat  fiatentet:  so 
called  because  they  are  not  sealed  up,  but  exposed  to  open 
view,  with  the  great  seal  pendant  at  the  bottom ;  and  are 
usually  directed  or  addressed  by  the  king  to  all  his  subjects 
at  lai^ge.  And  therein  they  differ  from  certain  o^er  letters 
of  the  king,  sealed  also  with  his  great  seal,  but  directed  te 
particular  persons,  and  for  particular  purposes :  which  there- 
fbre^  not  being  proper  for  public  inspection,  are  dosed  up 
and  sealed  on  the  outside,  and  are  thereupon  called  writs 
chae^  Hterae  cloMae^  and  are  recorded  in  the  do^e^rolUy  in 
the  saiHe  manner  as  the^  others  are  in  the  patentrrolU. 

e  Richordson  r.  ^jmiHton.  Canc.  8.  Jan.        d  4  Rep.  IS. 
If33.  ^rKeosie  r»  Stmtu  Oodl  Proc  13        e  l)r.  tad  Stud.  b.l.  d»8« 
Utor.  1754. 
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Grants  or  letters  patent  niust  first  pass  by  ^/ :  which  is 
prepared  by  the  attorney  and  solicitor  general,  in  con- 
sequence of  a  warrant  from  the  crown;  and  is  then  [347] 
signed,  that  is,  subscribed  at  the  top  with  the  king's 
own  sign  manual^  and  sealed  with  his  firivy  ngnetj  which  is 
always  in  the  custody  of  the  principal  secretary  of  state  ; 
and  then  sometimes  it  immediately  passes  under- the  great 
seal,  in  which  case  the  patent  is  subscribed  in  these  words^ 
"  /ffr  ifiaUm  regent^  by  the  king  himself  *."  Otherwise  the 
course  is  to  carry  an  extract  of  the  bill  to  the  keeper  of  the 
privy  seal^  who  makes  out  a  writ  orwari'ant  thereupon  to  the 
chancery ;  so  that  the  sign  manual  is  the  warrant  to  the  privy 
seal,  and  the  privy  seal  is  the  warrant  to  the  great  seal :  and 
in  this  last  case  the  patent  is  subscribed,  "  pet  breve  de  pri- 
"  vato  sigiUo^  by  writ  of  privy  seal «."  But  there  are  some 
grants,  which  only  pass  through  certain  ofiices,  as  the  admi- 
ralty or  treasury,  in  consequence  oiAsign  manual^  without  the 
confirmation  of  either  the  signet y  the  great ^qv  the  firivy  seal. 

The  manner  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  subject,  than  the  construction  of  his  grants^ 
when  made.  1.  A  grant  made' by  the  king,  at  the  suit  of  the 
^antee^  shallbe  taken  most  beneficially  for  the  king,  and 
against  the  party :  whereas  the  grant  of  a  subject  is  construed 
most  strongly  against  the  grantor.  Wherefore  it  is  usual  ta 
insert  in  the  king's  grants,  that  they  are  made,  not  at  the^uit 
of  the  grantee,  but  ♦*  ex  sfieciali  gtiitia^  certa  scientia^  et  mero 
^^motu  regis  i**  and  then  they  have  a  more  Hberal  construe^ 
tion^.  2.  A  subject's  grant  shall  be  construed  to  include 
many  things,  besides  what  are  expressed,  if  necessary  for 
the  operation  of  the  grant.  Therefore,  in  a  private  grant  of 
the  profits  of  land  for  one  year,  free  ingress,  egress^  and 
regress,  to  cut  and  carry  away  those  profits,  are  also  inclu* 
sively  granted  s  :  and  if  a  feoffment  of  land  was  made  by  a 
lord  to  his  villein,  this  operated  as  a  manumission^  ;  for  he 

d  9  Rep.  18.  f  Finch.  L.  100.  10  Rrp.  ^3.  h  LHt.  »e<!.ae& 

«  VtitL  SiBSt.  8i5.  ?  Co.  Utt.  fi6. 
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was  otherwise  unable  to  hold  it.  But  the  king's  grant  shall 
not  enure  to  any  other  intent,  than  that  which  is  precisely 
expressed  in  the  grant.    As,  if  he  grants  land  to  an  alien,  it 

operates  nothing  ;  for  such  grant  shall  not  also  enure 
[348]    to  make  him  a  denizen,  that  so  he  may  be  capable 

of  taking  by  grant  *.  3.  When  it  appears,  from  the 
face  of  the  grant,  that  the  king  is  mistaken,  or  deceived, 
either  in  matter  of  fact  or  matter  of  law,  as  in  case  of  &lse 
suggestion,  misinformadon,  or  misrecital  of  former  grants ; 
or  if  his  own  title  to  the  thing  granted  be  different  from 
what  he  supposes ;  or  if  the  grant  be  informal ;  or  if  he 
grants  an  estate  contrary  to  the  rules  of  law ;  in  any  of  thes^ 
cases  the  grant  i^  absolutely  void^^.  For  instance  ;  if  the 
king  grants  lands  to  one  and  his  hcirt  mahj  this  is  merely 
▼oid :  for  it  shall  not  be  an  estate-tail,  because  there  want 
words  of  procreation,  to  ascertain  the  body  out  of  which  the 
heirs  shall  issue:  neither  is  it  a  fee-simple,  as  in  comnaon 
grants  it  would  be  ;  because  it  may  reas<mably  be  supposedf 
that  the  king  meant  to  give  no  more  than  an  estate-tail^  t  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenant 
at  will<°.  And  to  prevent  deceits  of  the  king^  with  regard 
to  the  value  of  the  estate  granted,  it  is  particularly  provided 
by  the  statute  1  Hen.  IV.  c.  6.  that  no  grant  of  his  shall  be 
good,  unless  in  the  grantee's  petition  for  them,  eKpress 
mention  be  made  of  the  real  value  of  the  lands. 

III.  Wk  are  next  to  consider  a  very  usual  species  of  as- 
surance, which  is  also  of  record;  viz.  %,Jine  of  lands  and 
tenements.  In  which  it  will  be  necessary  to  explain,  1.  The 
nature  of  a  fine  ;  2.  Its  several  kiruU  /  and  3.  Its  forct  and 
effect.   , 

1 .  A  FINE  is  sometimes  said  to  be  a  feoffment  of  record*^ : 
though  it  might  with  more  accuracy  be  called  an  acknow- 
ledgment of  a  feoffment  on  record.  By  which  is  to  be  un- 
derstood, Uiat  it  has  at  leatt  the  same  force  and  elect  wkh  a 

i  BrcK  Akr,  tit.  Patent,  62.  Fmch.  L.  110.  m  Bca  jOr.  tit.  Estate*^  34.  tit.  Patents, 

k  Frcera.  172.  104.    J>rer.  910.    Dkt.  4i. 

I  Finch.  101, 102.  u  Co.  lilt.  50. 
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feoffmentr  in  tlie  conveying  and  assuring  of  lands.:  though 
it  is  one  of  those  methods  of  transferring  estates  of  freehold 
by  Uie  common  lav^  in  which  livery  of  seisin  is  not 
necessary  to  be  actually  given ;  the  supposition  and  [349] 
acknowledgment  thereof  in  a  court  of  record,  how- 
ever fictitious,  inducing  an  equal  notoriety.  But,  more  par- 
ticularly, a-iine  may  be  described  to  be  an  amicable  compo- 
sition or  agreement  of  a  suit,  either  actual  or  fictitious,  by 
leave  of  the  king  or  his  justices ;  whereby  the  lands  in  ques- 
tion become,  or  are  acknowledged  to  be,  the  right  of  one  of 
the  parties <>,  In  its  original  it  was  founded  on  an  actuc^l  suit, 
commenced  at  law  for  recovery  of  the  possession  of  land 
or  other  hereditaments ;  and  the  possession  thus  gained  by 
such  composition  was  found  to  be  so  sure  and  effectual,  that 
fictitious  actions  were,  and  continue  to  be,  every  day  com- 
menced, for  the  sake  of  obtaining  the  same  security. 

A  FINE  is  so  called  because  it  puts  an  end^  not  only  to  the 
suit  thus  commenced,  but  also  to  all  other  suits  and  controver- 
sies concerning  the  same  matter.  Or,  as  it  is  expressed  in  an 
ancient  record  of  parliament p,  18  £dw.  I.  ^'  non  in  regno 
*•  AngU£  firovidetury  vel  est,  aUqua  aecurilas  major  vel  solen 
^*  fiior^  fier  quam  aiiguU  atafum  certiorem  habere  fioaaity  ^eque 
<^  ad  atatum  auum  verijicandum  aliquod  aolenniua  teatimonium 
**  producere,  quam  Jinem  in  curia  domini  regia  levatum  :  qui 
*^  quidemjinia  aic  vocatur,  eo  quodjinia  et  conaummatio  omnium 
*<  pladtorum  eaae  debety  et  hac  de  cauaa  /irovidebatur"  Fines 
indeed  are  of  equal  antiquity  with  the  first  rudiments  of  the 
law  itself;  are  spoken  of  by  Glanvil^i  and  Bracton^^  in  the 
reigns  of  Henry  II.  and  Henry  III,  as  things  then  well  known 
and  long  established ;  and  instances  have  been  produced  of 
them  even  prior  to  the  Norman  invasion'.  So  that  the  statute 
18  £dw.  I.  called  modua  levandi  Jinea,  did  not  give  them  ori- 
ginal, but  only  declared  and  regulated  the  manner  in  which 
they  should  be  levied^  or  carried  on.  And  that  is  as  follows : 

o  Co.  Lin.  130.  q  f.  8.  c.  1.  s  PlowcL  3^9. 

p  l«oa.  AlW.  13.  r  I.  5.  t.  5.  C.28. 
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!.  The  party,  ta  whom  the  land  is  to  be  conveyed  or 
assured,  commences  an  action  or  suit  at  law  agunst 
[350]  the  other,  generally  an  action  of  covenants  by  suing 
out  a  writ  of /iraeci/iej  called  a  writ  of  covenant^ :  the 
foundation  of  which  is  a  supposed  agreement  or  covenant, 
that  the  one  shall  convey  the  lands- to  the  other ;  on  the  breach 
of  which  agreement  the  action  is  brought.  On  this  writ  there 
is  due  to  the  king,  by  ancient  prerogative,  a  primer  Jinc^  or  a 
noble  for  every  five  marks  of  land  sued  for ;  that^is,  one-tenth 
of  the  annual  valued.  The  suit  being  thus  commenced,  then 
follows, 

2.  The  licentia  concordandt^  or  leave  to  agree  the  suit*^. 
For,  as  soon  as  the  action  is  brought,  the  defendant,  know- 
ing  himself  to  be  in  the  wrong,  is  supposed  to  make  over- 
tures of  peace  and  accommodation  to  the  plaintiff.  Who, 
accepting  them,  but  having,  upon  suing  out  the  writ,  given 
pledges  to  prosecute  his  suit,  which  he  endangers  if  he  now 
deserts  it  without  license,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  rectdily 
granted,  but  for  it  there  is  also  another  fine  due  to  the  king 
by  his  prerogative,  which  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  king*9  silver^  or  sometimes  the  fiost  Jine^ 
with  respect  to  the  primer  Jine  before  mentioned.  And^it  is 
as  much  as  the  primer  Jin e^  and  half  as  much  more,  or  ten 
shillings  for  every  five  marks  of  land  ;  that  is,  three -twen- 
tieths of  the  supposed  annual  value  *. 

3.  Next  comes  the  concord  or  agreement  itself  y,  after 
leave  obtained  from  the  court :  which  is  usually  an  acknow- 
ledgment from  the  deforciants  (or  those  who  keep  the  other 
out  of  possession)  that  the  lands  in  question  are  the  right 
of  the  complainant.     And  from  this  acknowledgment,  or 

t  A  fine  nmy  also  be  levied  on  ■  wntof  mcnccda  suitmthelord*scourt,tiftcouUno( 

^nnncy  of  wttrrontia  chartaCy  or  lie  cottmetu-  abandon  it  without  leave ;  Ictt  the  lonl  should 

dinUnu  et  tervitiU.   (Fuich.  L.  278.)  be  deprived  of  his  perquiiites  for  dceiding  the 

▼  See  Appendix.  N®  IV,  sec  1.  canse.  (RobertMn.  Cha.  V.  1. 31.) 

U  3  Inat.  511.  x  5  Rep.  39.  2  Inst.  511.   SUt.  3)  Geo.  U. 

w  Append.  V" IV.  »ec2.   In  the  timei  of  c  14. 

ifttiot  feodal  Joriidkiign,  if  a  ^-asal  had  oom-  y  Append.  N*  IV.  sec.  3.. 
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recognition  of  righty  the  party  levying  the  fine  is  called  the 
cogmxor^  and  he  to  who^  it  is  levied  the  a^nizee. 
This  acknowledgment  must  be  made  either  openly  in     [35 1  ] 
the  court'  of  common  pleasy  or  befoce  the  lord  chief 
justice  of  that  court ;  or  else  before  one  of  the  judges  of  that 
court)  or  t^o  or  more  commissioners  in  the  country^  empowered 
.jby  a  special  autliot^ty  called  a  writ  of  dedimua  fiotesttatem ; 
.which  judges  and  commissioners  are  bound  by  statute  18  £dw. 
I.  St.  4.  to  t^^  catre  that  the  cognizors  be  of  fuU^  age,  sound  . 
memoiQr,  and  out  of  prison.  If  there  be  any  feme-covert  among 
the  cognizors,  she  is  privately  examiued  whether  she  does  it 
^willingly  ai|d  freely,  or  by  compulsion  of  her  husband.  '" 

By  these  acu  aU  the  essential  parts  of  a  «pe  are  completed :      ^^ 
^•nd,  if  the  cognizor  dies  the  next  moment  after  the  fine  is 
acknowledged,  provided  it  be  subsequent  to  the  day  on  which 
the  wiit  is  made  returnable  *,  still  the  fine  shall  be  carried  on 
in  all  its  remaining  parts :  of  which  the  next  is, 

4»  The  note  of  the  fine  » ;  which  is  only  an  abstract  of  the. 
writ  of  .covenant,  and  the  concord;  naming  the  parties,  the 
parcels  of  land,  and  the  agreement.  This  must  be  enrolled  of 
record  in  the  proper  office,  by  dirg^n  of  the  statute  5  HenT 
IV.  c.  14. 

f^  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of* 
It :  \vhich  includes  the  whole  matter,  reciting  the  paVties,  day^ 
year,  and  place,  and  before  whom  it  was  acknowledged  ok* 
levied b.  Of  this  there  are  indentures  made,  or  engrossed,  at 
the  chirographer's  office,  and  delivered  to  the  cognizor  and  the 
cognizee  ;  usually  beginning  thus,  ^^  haec  est  Jinalia  Concordia^ 
<<  this  is  the  final  agreement,"  and  then  reciting  the  whole  pro-  'Q 

ceedidg  at  length.     And  thus  the  fine  is  completely  levied  at 
common  law. 

Bt  several  statutes  still  more  solemnities  are  superadded, 
in  order  to  render  the  fine  more  universally  public,  and  less 

B  Comb.  71.  .    ^  Append.  V*  JY,  aM».4..  h  Tm,  lee.  r. 
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liable  to  be  lefvied  by  ^ud  or  coviii.  Aad,  first,  by  S7  Edw. 
I.e.  1 .  the  note  of  the  £iie  shall  be  openly  read  in  the  comt  of 
common  pleas,  at  two  several  days  in  one  week,  and  during 
such  reading  all  i^eas  shall  cease.  By  $  Hen.  IV.  x.  14.  and 
23  Eliz.  c.  3.  all  the  proceedings  on  fines,  either  at  the  time  of 
acknowledgment,  or  previous,  or  subsequent  theret^o,  shall  be 
en|x>lled  of  record  in  thecouft  of  comm0i  pleas.  By  1  Ria 
III.  c.  7.  con^rmed  and  enforced  by  4  Hen.  VII.  c.  34.  the  fine, 
After  engrossment,  shall  be  openly  read  and  procli^kded  in  court 
(during  which  all  pleas  shall  cease)  sixteen  times  ^  v^.  four 
times  in  the  teria  in  which  it  is  made,  and  four  times  m  each 
of  the  three,  succeeding  terms;  which  is  reduced  to  once  ia 
each  term  by  3 1  EUk*  c.  2.  and  these  proclamations  are  indorsed  * 
on  the  back  of  the  record^.  It  is  also  enacted  by  23  Eliz.  c.  S. 
that  the  chirographer  of  fines  shall  every  term  write  out 
a  table  of  the  fines  levied  in  each  county  in  that  term,  ai)d  shall 
affix  them  in  some  open  part  of  the  court  of  common  pleas  all 
the  next  term :  and.shall  also  deliver  the  contents  of  such  table 
to  the  sheriff  of  every  county,  who  shsfll  at  the  ne^  assizes  fix 
the  same  in  some  open  place  in  the  court,  for  the  more  put>lic 
notoriety  of  the  fine. 

2.  Fines,  thus  levied,  ar^  of  four  kinds.  1.  What  in  our  law 
French  i^called  a  fine  ^  sur  cognizance  de  droit^  come  ceo  gneMad 
«  de  son  affnc  ;"  or,  a  fine  upon  acknowledgment  of  ^ the  ligMt  of 
the  cognizee,  as  that  which  he  hath  of  the  gift  of  the  cog^nizor  *. 
This  is  the  best  and  surest  kind  of  fine ;  for  thereby  the  defor- 
ciant, in  order  to  keep  his  covenant  with  the  plaintiff,  of  con- 
veying  to  him  the  lands  in  question,  and  at  the  same  time  to 
y  avoid  the  formality  of  an  actual  feofiment  and  livery,  acknow- 

ledges in  court  a  former  feoffment,  or  gift  in  possession,  to  have 
been  made  by  him  to  the  plaintiff.  This  fine  is  therefore  said  to 
be  a  feoffment  of  record ;  the  livery,  thus  acknowledged  in  court, 
being  equivalent  to  an  actual  livery :  so  that  this  assurance  is 

e  Appendix,  N»  IV.  tec.  6. 

d  Thb  is  that  tort,  of  which  an  example  U  (Itcii  in  Che  Appendix,  K*  IV. 
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rather  a  confession  of  a  former  conveyance)  than  a  conyey  aiice  *  'J 
now  originally  made ;  for  the  deforciant,  or  cognizor, 
acknowledges,  ccgnoBcitj  the  right  to  be  in  the  plain-  [353] 
tiff,  or  cognizee,  as  that  which  he  hath  de  son  done, 
of  the  proper  gift  of  himself,  the  cognizor.  2.  A  fine  ^^  sxtr 
^^  cognizance  de  droit  tantum"  or,  upon  acknowledgment  of 
the  right  merely ;  not  with  tl^e  circumstance  of  a  preceding 
gift  from  the  cognizor.  This  is  commonly  used  to  pass  a 
reversionary,  interest,  which  is  in  the  cognizor.  For  of  such 
peversions  there  can  be  no  feoffment,  or  donation  with  livery, 
supposed;  as  the  possession  during  the  particular  estate 
belongs  to  a  thit*d  person  ^,  It  is  worded  in  this  manner ; 
*^  that  the  cognizor  acknowledges  the  right  to  be  in  the  cog- 
^  nizee ;  and  grants  for  himself  and  his  heirs,  that  the  rever- 
^  sion,  after  the  particular  estate  determines,  shall  go  to  the 
"  cognizee*"."  3,  A  fine  "  sur  concessit**  is  where  the  cognizori 
in  order  to  make  an  end  of  disputes,  though  he  acknowledges 
no  precedent  right,  yet  grants  to  the  cognizee  an  estate  de 
novoj  usually  for  life  or  years,  by  way  of  supposed  composi- 
tion. And  this  may  be  done  reserving  a  rent,  or  the  like : 
for  it  operate^  as  a  new  grants.  4.  A  fine,  '<  sur  doncy  grant, 
"  et  render^*  is  a  double  fine,  comprehending  the  fine  sur 
co^iyiizance  de  droit  come' ceo j  ^c.  and  the  fine  sur  concessit: 
and  may  be  used  to  create  particular"  limitations  of  estate : 
whereas  the  fine  sur  cognizance  de  droit  conic  ceo,  ts^c.  conveys 
nothing  but  an  absolute  estate,  either  of  inheritance  or  at 
least  of  freehold  ^.  In  this  last  spSties  of  fine,  the  cognizee, 
after  the  right  is  acknowledged  to  be  in  him,  grants  back 
again,  or  renders  to  the  cognizor,  or  perhaps  to  a  stranger, 
some  other  estate  in  the  premises.  But,  in  general,  the  first 
species  of  fine,  sur  cognizance  de  droit  come  ceoj  k:fc,  is  the 
most  used,  as  it  conveys  a  clean  and  absolute  freehold,  and 
gives  the  cognizee  a  seisin  in  law,  without  any  actual  livery ; 
and  is  therefore  called  a  fine  executed,  iirhereas  the  others 
are  but  executory. 

e  Moor.  629.  ^    t  Wctt.  p.  2.  aef.  Ql 

f  We*.  Syrnb.  p.  2.  sec.  9f  •  h  S«lk,  840.  ** 
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3.  We  are  next  to  consider  the /ofce  and  effect  of  a  fine-<r^ 
These  principally  depend,  at  this  day,  on  the  common  law, 
and  the  two  statutes,  4  Hen.  VII.  c.  24.  and  33  Hen. 
[354]     VIII.  c.  36.     The  ancient  common  laniCij^with  respect 
^  to  this  point,  is  very  forcibly  declared  oy  the  statute 

18  Edw.  I.  in  t»  ese  words:  "  And  the  reason,  why  suck 
"  solemnity  is  re('uired  in  the  passing  of  a  fine,  is  this; 
"  because  the  fine  is  so  high  a  bar,  and  of  so  great  force,  and 
"  of  a  nature  so  /powerful  in  itself,  that  it  precludes  not  only 
**  those  which  are  parties  and  privies  to  the  fine,  and  their' 
*'  heirs,  but  all  other  persons  in  the  world,  who  are  of  full 
"  age,  out  of  prison,  of  sovjnd  memory,  and  within  the  four 
**  seas,  the  day  of  the  fine  levied ;  unless  they  put  in  their 
**  claim  on  the  foot**  of  the  fine  within  a  year  and  a  day." 
But  this  doctrine,  of  barring  the  right  by  nori'daim^  was  abo- 
lished for  a  time  by  a*  statute  made  in  34  Edw*  III.  c.  16, 
which  admitted  persons  to  claim,  and  falsify  a  fine,  at  any 
indefinite  distance » :  whereby,  as  sir  Edward  Coke  observes^, 
great  contention  arose,  and  few  men  were  sure  of  their  pos- 
sessions, till  the  ^rliamcnt  held  4  Hen.  VII.  reformed  that 
ipischief,  and  excellently  moderated  between  the  latitude 
^iven  by  the  statute  and  the  rigor  of  the  common  law.  For 
the  statute,  then  made  S  restored  the  doctrine  of  non-claim ; 
but  extended  the  time  of  claim.  So  that  now,  by  that  statute, 
the  right  of  all  strangers  whatsoever  is  bound,  unless  they 
make  claim,  by  way  of  action  or  lawful  entry,  not  within  one 
year  and  a  day,  as  by  thexommon  law,  but  v/iihin  Jive  years 
after  proclamations  made :  except  feme-coverts,  infants,  pri- 
soners, persons  beyond  the  seas,  and  such  as  are  not  of  whole 
mind ;  who  have  five  years  allowed  to  them  and  their  heirs, 
after  the  death  of  their  husbands,  their  attaining  full  age,  reco- 

h  Sur  lapte  fu  it  b  in  the  Cotton  MS.  and  3.  By  entiy  on  the  lands.    4.  By  continud 

ttot  pur  te  poit^  om  |Rtnted  by  Dcrtht  let,  tnd  claim,  2  Inst.  518.    The  weond  is  not  now  i» 

in  9  Inst.  511.  Their  were  thm  Tour  methods  fbroe  under  the  statute  of  li«nry  VIL 
oT  claiming:,  so  hs  to  a^-old  heing  eonduded  by         i  Litt.  sec.'44 1. 
A  fine!  1.  By  action.    3.  By  entering  such         k  2  InsL  518. 
(jhirn  on  the  rccoid  at  the  yboe  of  thp  fiac        I  4  Hen.  YII.  e.  24.    She  pace  IIV. 
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vering  thdr  liberty,  returning  into  England,  or  being  restored  ^ 
to  their  right  mind  ( 1 ). 

It  seems  to  have  been  the  intention  of  that  politic  prince,  ' 
king  Henry  VII,  to  have  covertly  by  this  statute  ei^tended  fines 
to  have  been  a  bar  of  estates-tail,  in  order  to  unfetter  the  more 
easily  the  estates  of  his  powerful  nobility,  and  lay  them  more 
open  to  alienations  ;  being  well  aware  that  power  will  always 
accompany  property.  .  But  doubts  having  arisen  whether  they 
could,  by  mere  implication,  be  adjudged  a  sufficient 
bar,  (which  they  were  expressly  declared  not  to  be  by     [355] 
the  statute  de  donisyj  the  statute  32  Hen.  VIII.  c.  36. 
was  thereupon  made;  which  removes  all  difficulties,  by  declar- 
ing tbat  a  fine  levied  by  any  person  of  full  age,  to  whom  or  to 
whose  ancestors  lands  have  been  entailed,  shall  be  a  perpetual 
bar  to  them  and  their  heirs  claiming  by  force  of  such  entail : 
ui^ss  the  fine  be  levied  by  a  woman  after  the  death  of  her . 
husband,  of  lands  which  were,  by  the  gift  of  him  or  his  ances- 
tors, assigned  to  her  in  tail  for  her  jointure  ™  ;  or  unless  it  be 
of  lands  entailed  by  act  of  parliament  or  letters  patent,  and 
whereof  the  reversion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  these  sta- 
tutes, it  appears,  that  a  fine  is  a  solemn  conveyance  on  record 
from  the  cognizor  to  the  cog^zee,  and  that  the  persons  bound 
by  *a  fine  are  fiartiea^  firivies^  and  atrangera, 

Thk  fiarticn  are  either  the  cognizoi*s,  or  cbgnizees ;  and  these 
are  immediately  concluded  by  the  fine,  and  barred  of  any  latent 

m  See  stitnte  11  Hen.  VU.  e.  20. 


(1)  This  is  the  chief  use  and  excellence  of  a  fine,  that  it  confirms 
and  secures  a  suspicious  title,  and  puts  an  end  to  all  litigation  afler  five 
years.  Other  cbiiveyances  and  assurances  admit  an  entry  to  be  made 
upon  the  eistate  within  twenty  years,  and  in  some  instances,  the  riglit  to 
be  disputed  in  a  real  action  for  sixty  years  afterwards.  Har^,  C«.  L%t¥. 
121.  a.  n.  1. 
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light  they  might  have,  eveu  though  under  the  legal  iB^peduxMemt 
of  coverture.  .  And  indeed,  as  this  is  almost  the  only  act  that  a 
feme^cwerty  or  married  woman,  is  permitted  by  law  to  do^  (aad 
that  because  she  is  privately  examined  as  to  her  voluntary  psmf 
sent,  which  removes  the  general  suspicion  of  compulsion  by 
her  husband,)  it  is  therefore  the  usual  and  almost  the  only  safe 
method,  whereby  she  can  join  in  the  sale,  settlement^  or  incum- 
brance, of  any  estate  (2). 

Privies  to  a  fine  are  such  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood,  or  other  right  of  representation.  Such  as  are  the. 
heirs  general  of  the  cognizor,  the  issue  in  tail  since  the  statute 
of  Henry  the  eighth,  the  vendee,  the  devisee,  and  all  other^who 
must  ma^e  title  by  the  persons  who  levied  the  fine.  For  the 
act  of  the  ancestor  shall  bind  the  heir,  and  the  act  of  the  prin- 
cipal his  substitute,  or  such  as  claim  under  any  conveyai^e 

made  by  him  subsequent  to  the  fine  so  levied  ". 
[3563  Strangers  to  a  fine  are  all  other  persons  in  the 

world,  except  only  parties  and  privies.  And  these  are 
also  bound  by  a  fine,  miless,  within  five  years  after  proclama- 
tions made,  they  interpose  their  claim ;  provided  they  are 
under  no  legal  impediments,  and  have  then  a  present  interest 
in  the  e^state.  The  impediments,  as  hath  before  been  said,  are 
coverture,  infancy,  imprisonment,  insanity,  and  absence  beyond 
sea :  and  persons,  who  are  thus  incapacitated  to  prosecute  th^ir 

n  3  Rep.  87.* 


(2)  A  wife  may  join  her  husband  in  either  a  fine  or  recovery  to  con- 
vey her  own  estate  and  inheritance,  or  an  estate  settled  upon  her  by 
her  husband  as  her  jointure,  or  to  convey  the  husband's  estates  dis- 
charged of  dower.  1  Cru.  99.  2  Cru.  143.  Pig.  123.  But  if  a  jointress, 
after  her  husband's  death,  levies  a  fine  or  suffers  a  recovery  without  tlie 
consent  of  the  heir,  or  the  next  person  entitled  to  an  estate  of  inheri- 
tance, the  fine  or  recovery  is  void,  and  is  also  a  forfeiture  of  her  estate. 
11  Hen.  VIL  c.  20.    Big.  75. 
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rights  have  fire  ycio^  allowed  them  to  put  in  their  claims  after 
such  impediments  are  removed.  Persons  also  that  have  not  a 
present,  but  a  future  interest  only,  as  those  in  remainder  or 
reveruon,  have  five  years  allowed  them  to  claim  in,  from  the 
time  that  siich  right  accrues  <>.  And  if  within  that  time  they 
neglect  to  claim,  or  (by  the  statute  4  Ann.  c.  16.)  if  they  do 
not  bring  an  action  to  try  the  right,  within  one  year  after  mak- 
^ifig  such  claim,  and  prosecute  the  same  with  effect,  all  persons 
^whatsoever  are  barred  of  whatever  right  they  may  have,  by 
force  of  the  statute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  neces- 
sary that  the  parties  should  have  some  interest  or  estate  in  the 
landf^o  be  effected  by  it.  Else  it  were  possible  tliat  two  stran- 
gers, by  a  mere  confederacy,  might  without  any  risque  defraud 
the  owners  by  levying  fines  of  their  lands  ;  for  if  the  attempt 
be  discovered,  they  can  be  no  sufferers,  but  must  only  remain 
in  9tatu  quo :  whereas  if  a  tenant  for  life  levies  a  fine,  it  is  an 
absolute  forfeiture  of  his  estate  to  the  remainder-man  or  rever- 
sioner?, if  claimed  in  proper  time.  It  is  not  therefore  to  1)e 
supposed  that  such  tenants  will  frequently  run  so  great  a 
hazard  ;  but  if  they  do,  and  the  claim  is  not  duly  made  within 
five  years  after  their  respective  terms  expire  %  the  estate  is  for 
fever  barred-by  it.  Yet  where  a  stranger,  whose  presumption  can- 
not be  thus  punished,  officiously  interferes  in  an  estate  which 
in  nowise  belongs  to  him,  his  fine  is  of  no  effect ;  and  may  at 
any  time  be  set  aside  (unless  by  such  as  are  parties  or  pri- 
vies thereunto^)  by  pleading  that  ^^fiarteejims  nihil  ha-  [357] 
"  bitertmt"  And,  even  if  a  tenant  for  years,  who  hath  only 
a  chattel  interest,  and  no  freehold  in  tlie  land,  levies  a  fine,  it 
operates  nothing,  but  is  liable  to  be  defeated  by  the  same  plea*. 
Wherefore,  when  a  lessee  for  years  is  disposed  to  levy  a  fine, 
it  is  usual  for  him  to  make  a  feoffment  firsts  to  displace  the 
estate  of  the  reversioner «,  and  create  a  new  freehold  by  disseisin. 

o  Co.  Litt.  372.  r  H6b.  334. 

p  IhU.  251.  9  5  Rep.  123.    Hardr.  401. 

9  2  let.  82.  t  Hfthir.  402.    2  Lev.  12. 
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And  thus  much  for  the  conveyance  or  assurance  bv  fine :  whieh 
not  only,  like  other  conveyances,  binds  the  grantor  himself,  and 
his  heirs ;  but  also  all  mankind,  whether  concerned  in  the  trans- 
fer or  no,  if  they  fail  to  put  m  their  clsdms  within  the  time  allot- 
ted by  law.  (3). 

IV.  The  fourth  species  of  assurance,  by  matter  of  record, 
is  a  common  recovery.  Concerning  the  orig^al  of  which  it 
was  formerly  observed  »,  that  common  recoveries  were  invent- 
ed by  the  ecclesiastics  to  elude  the  statutes  of  mortmain  ;  and 
afterwards  encouraged  by  the  finesse  of  the  courts  of  law  in  13 
£dw.  IV.  in  order  to  put  an  end  to  all  fettered  inheritances, 
and  bar  not  only  estates-tail,  but  also  all  remainders  and  rever- 
sions expectant  thereon.  I  am  ndw  therefore  only  to  coofider, 
first,  the  nature  6f  a  common  recovery ;  and,  secondly,  iXM/orce 
and  effect. 

1.  And,  first,  the  nature  of  it;  or  what  a  common  reco- 
very b.     A  common  recovery  is  so  far  like  a  fine,  that  it  is 

U  fmg,  117.  S71. 


(3)  It  is  notnecessapy  to  be  in  possession  of  the  freehold  in  order  to  levy 
a  fine  ;  but  if  any  one  entitled  to  the  inheritance,  or  to  a  remainder  in 
tail,  levies  a  fine,  it  will  bar  his  issue  and  all  heirs  who  deiive  their  titl6 
through  him.  Ifob.  333.  A  fine  by  tenant  in  tail  does  not  affect  subse- 
quent remainders,  but  it  creates  a  base  or  qualified  fee,  determinable 
upon  the  failure  of  the  issue  of  the  person  to  whom  the  estate  was 
granted  in  tail ;  upon  which  event  the  remainder-man  may  enter.  If  tenant 
in  tail,  witli  an  immediate  reversion  in  fee,  levies  a  fine,  the  base  fee 
merges  in  the  reversion,  which  will  become  liable  to  all  tlie  incum- 
brances of  tlie  ancestors,  from  whom  the  estate-tail  descended ;  as 
judgments,  recogpiizances,  and  such  leases  as  are  void  with  respecrt  to 
the  issue  in  tul.  5  T,  R.  108.  1  Cru.  274.  A  recovery  suffered  by  any 
tenant  in  tail  lets  in  all  the  incumbrances  created  by  himself,  which 
were  defeasible  by  the  issue  in  tail,  and  after  the  recovery  they  will 
fi>llow  the  lands  in  the  hands  of  a  bona  fide  purchasor.  Pig.  120.  2 
Cru.  287. 
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a  suit  or  actiony  either  actual  or  fictitious :  and  in  it  the  lands 
are  recovered  against  the  tenant  of  the  freehold ;  which  reco- 
very, being  a  supposed  adjudication  of  the  right,  binds  all. 
persons,  and  vests  a  free  and  absolute  fee-simple  in  the  reco- 
veror.  A  recovery  therefore  being  in  the  nature  of  an  action 
at  law,  not  immediately  compromised  like  a  fine,  but  carried 
on  through  every  .regular  stage  of  proceeding,  I  am  greatly 
apprehensive  that  its  form  and  method  will  not  be  easily 
understood  by  the  student,  who  is  not  yet  acquainted  with  the 
course  of  judicial  proceedings  ;  which  cannot  be 
thoroughly  explained,  till  treated  of  at  large  in  the  [358j 
third  book  of  these  commentaries.  However  I  shall 
endeavour  to  state  its  nature  and  progress,  as  clearly  and 
concisely  as  I  can  ;  avoiding,  as  far  as  possible,  all  technical 
terms  and  phrases  not  hitherto  interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards  ^  to  be 
tenant  of  the  freehold,  and  desirous  to  suffer  a  common  re- 
covery, in  order  to  bar  all  entails,  remainders,  and  reversionsi 
and  to  convey  the  same  in  fee-simple  to  Francis  Golding. 
To  effect  this,  Golding  is  to  bring  an  action  against  him  for 
the  lands ;  and  he  accordingly  sues  out  a  writ,  called  a  firae* 
ci/ie  quod  reddaty  because  those  were  its  initial  or  most  ope- 
rative words,  when  the  law  proceedings  were  in  Latin.  In 
this  writ  the  demandant  Golding  alleges,  that  the  defendant 
Edwards  (here  called  the  tenant)  has  no  legal  title  to  the 
land ;  but  that  he  came  into  possession  of  it  after  one  Hugh 
Hunt  had  turned  the  demandant  out  of  it*.  The  subsequent 
proceedings  are  made  up  into  a  record  or  recovery  roll  y,  in 
ivhich  the  writ  and  compl^t  of  ^he  demandant  are  first 
recited :  whereupon  the  tenant  appears,  and  calls  upon 
one  Jacob  Morland,  who  is  supposed,  at  the  original  pur- 
chase, to  have  warranted  the  title  to  the  tenant ;  and  there- 
upon he  prays,  that  the  said  Jacob  Morland  may  be  called 
in  to  defend  the  title  which  he  so  warranted.   This  is  called 

w  See  Append,  K*  V.  x  sec.  1.  j  mt.Z, 

VOL.  II.  55 


$58  THE  RIGHTS  BOOK  U. 

the  voucher  J  voeatioy  or  calling  of  Jacob  Morland  to  wairaatf ; 
and  Morland  is  called  the  vouchee.  Upon  this,  Jacob  MorUnd* , 
the  vouchee,  appears,  is  inopleaded,  and  defends  the  title. 
Whereupon  Golding,  the  demandant,  desires  leave  of  the 
court  to  imfiarly  or  confer  with  the  vouchee  in  private ;  which 
is  (as  usual)  allowed  him.  Aud  soon  afterwards  the  demand* 
ant,  Goldingi  returns  to  court,  but  Morland.  the  vouchee  dis- 
appears, or  makes  default.  Whereupon  judgment  is  gi?eo 
for  the  demandant,  Golding,  now  called  the  recoveror,  to 
recover  the  lands  in  question  against  the  tenant,  Edwards, 
who  is  now  the  recoveree  :  and  Edwards  has  judgment  to 

recover  of  Jacob  Morland  lands  of  equal  value,  in 
[3 59 J     recompense  for  the  lands  so  warranted  by  him,  and 

now  lost  by  his  default ;  which  is  agreeable  to  the 
doctrine  of  warranty  mentioned  in  the  preceding  chapter*. 
This  is  called  the  recompense,  or  recovery  in  value.  But 
Jacob  Morland  having  no  lands  of  his  own,  being  usually  the 
cryer  of  the  court  (who,  from  being  frequently  thus  vouched, 
is  called  the  common  vouchee  J  it  is  plain  that  £dwards  has 
only  a  nominal  recompense  for  the  land  so  recovei^  agaiast 
him  by  Golding ;  which  lands  are  now  absolutely  vested  ia 
t^e  said  recoveror  by  judgment  of  law,  and  seisin  thereof  is 
delivered  by  the  sheriff  of  the  county.  So  that  this  collusive 
recovery  operates  merely  in  the  nature  of  a  conveyance  la 
fee-simple,  from  Edwards  the  tenant  in  tail,  to  Golding  the 
purchasor. 

The  recovery,  here*  described,  is  with  a  aingie  voucher 
only  ;  but  sometimes  it  is  with  double^  treble^  or  brther 
voucher,  as  the  exigency  of  the  case  may  require.  And  in- 
deed it  is  now  usual  always  to  have  a  recovery  with  doahk 
voucher  at  the  least :  by  first  conveying  an  estate  of  freehold 
to  any  indifferent  person,  against  whom  the  ftraecifke  b 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who  vouches 
over  the  common  vouchee  *.    For,  if  a  recovery  be  had  im- 
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medUtelf  against  tenant  in  tail^  it  bars  only  such  estate  in 
the  premises  of  which  he  is  then  actually  seised ;  whereas  if 
the  recovery  be  had  ag^ainst  another  person^  and  the  tenant  in 
tail  be  vouched,  it  bars  every  latent  right  and  interest  which 
he  may  have  in  the  lands  recovered''.  If  Edwards  therefore 
be  tenant  of  the  freehold  in  possession,  and  John  Barker  be 
tenant  in  tail  in  remainder^  here  Edwards  doth  first  vouch 
Barker,  and  then  Barker  vouches  Jacob  Morland  the  com- 
mon vouchee ;  who  is  always  the  last  persdh  vouched,  and 
always  mukes  de&ult:  whereby  the  demandant  GokLxng 
recovers  the  land  against  the  tenant  Edwards,  and  Edwards 
recovers  a  recompense  of  equal  value  against  Barker  the  first 
vouchee ;  who  recovers  the  like  againfit  Morland  the  common 
vouchee,  against  whom  such  ideal  recovery  in  value  is  always 
ultimately  awarded. 

This  supposed  recompense  in  value  is  the  reason  [360] 
-why  the  issue  in  tail  is  held  to  be  barred  by  a  com- 
mon recovery.  For,  if  the  recoveree  should  obtain  a  recom- 
pense in  lands  from  the  common  vouchee  (which  there  is  a 
possibility  in  contemplation  of  law,  though  a  very  improbable 
one,  of  his  doifig)^  these  lands  would  supply  the  place  of  those 
so  recovered  from  him  by  collusion,  and  would  descend  to 
the  istfue  in  tail  ^.  This  reason  will  also  hold  with  equal 
force,  as  to  mo€t  remainder-men  and  reversioners;  to  whom 
Hhe  possibility  will  remain  and  revert,  as  a  full  recompense 
ibr  the  reality,  which  they  were  otherwise  entitled  to  :  but 
it  will  not  always  hold ;  and  therefore,  as  Pigot  says  <^,  the 
judges  have  been  even  aatuti^  in  inventing  other  reasons  to 
maintain  the  authority  of  ^recoveries.  And,  in  particular,  it 
hath  been  said,  that,  though  the  estate-tail  is  gone  from  the 
Fccoveree,  yet  it  is  not  destroyed^  but  only  transferred  ;  and 
still  subsists,  and  will  ever  continue  to  subsist  (by  construc- 
tion of  law)  in  the  recoveror,  his  heirs  and  assigns :  and,  as 

b  Bro.  Ahr.  tit.  Tdk.  33.  Plowd.  St  4  of  cpm.  fCCOT,  13, 14. 
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the  estate -tail  so  eontinues  to  subsist  for  ever^  the  remaindeni 
or  reversions  expectant  on  the  determination  of  such  estate- 
tml  can  never  take  place  (4). 

To  such  awkward  shifts,  such  subtle  refinements,  and  such 
strange  reasoning,  were  our  ancestors  obliged  to  have  re<* 
course,  in  order  to  get  the  better  of  that  stubborn  statute  de 
donia.  The  design,  for  which  these  contrivances  were  set 
on  foot,  was  certainly  laudable  ;  the  unrivetting  the  fetters 
of  estates-tail,  which  were  attended  with  a  legion  of  mis- 
chiefs to  the  commonwealth :  but,  while  we  applaud  the 
end,  we  cannot  but  admire  the  means.  Our  modem  courts 
of  justice  have  indeed  adopted  a  more  manly  way  of  treating 
the  subject ;  by  considering  common  recoveries  in  no  other 
light,  than  as  the  formal  mode  of  conveyance,  by  which 
tenant  in  tail  is  enabled  to  aliene  his  lands.  But,  since  the 
ill  consequences  of  fettered  inheritances  are  now  generally 
seen  and  allowed,  and  of  course  the  utility  and  expedience  . 

of  setting  them  at  liberty  are  apparent;  it  hath  often 
£36 1  ]     been  wished,  that  the  process  of  this  conveyance  was 

shortened,  and  rendered  less  subject  to  niceties,  by 
either  totally  repealing  the  statute  de  dtmU  ;  which  perhaps, 
by  reviving  the  old  doctrine  of  conditional  fees,  might  give 
birth  to  many  litigations :  or  by  vesting  in  every  tenant  in 
tail  of  fiill  age  the  same  absolute  fee-simple  at  once,  which 


(4)  Fines  and  recoveries  are  now  considered  as  mere  formg  of  con- 
veyances or  common  assurances,  the  theory  and  original  principles  of 
them  being  little  regarded.  Chief  justice  WiUes  has  declared  that 
*<  Mr.  Pigot  has  confounded  himself  and  every  body  else  who  reads  his 
**  bQoky  by  endeavouring  to  give  reasons  for  and  explain  common  reco- 
"  veries.  I  only  say  this,"  he  adds,  "  to  shew  that  when  men  attempt 
*•  to  give  reasons  for  common  recoveries,  they  run  into  absurdities, 
"  and  tlie  whole  of  what  they  say  is  unintelligible  jargon  and  learned 
**  nonsense.  They  have  been  in  use  some  himdreds  of  years,  have 
••  gained  groimd  by  time,  and  we  must  now  take  theo)»  a3  they  really 
«  are,  common  assurances.'*    1  WiU,  7o. 
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now  he  may  obtain  whenever  he  pleases,  by  the  coHusWe 
iicUon  of  a  common  recovery  ;  though  this  might  possibly 
bear  hard  upon  those  in  remainder  or  reversion,  by  abridg-> 
ing  'the  chances  they  would  otherwise  frequently  have,  as 
no  recovery  can  be  suffered  in  the  intervals  between  term 
and  term,  which  sometimes  continue  for  near  five  monthft 
together  :  or  lastly,  by  empowering  the  tenant  in  tail  to  bar 
the  estate-tul  by  a  solemn  deed,  to  be  made  in  term  time^ 
and  enrolled  in  some  court  of  record :  which  is  liable  to 
neither  of  the  other  objections,  and  is  warranted  not  only 
by  the  usage  of  our  American  colonies,  and  the  decisions  of 
our  own  courts  of  justice,  which  allow  a  tenant  in  tail  (with* 
out  fine  or  recovery)  to  appoint  his  estate  to  any  charitable 
use  S  but  also  by  the  precedent  of  the  statute  ^21  Jac.  I.  c. 
19.  which,  in  case  of  a  bankrupt  tenant  in  tail,  empowers 
his  commissioners  to  sell  the  estate  at  any  time,  by  deed 
indented  and  enrolled.    And  if,  in  so  national  a  concern,  the 
emoluments  of  the  officers,  concerned  in  passing  recoveriesy 
are  thought  to  be  worthy  attention,  those  might  be  provided 
ibr  in  the  fees  to  be  paid  upon  each  enrolment. 

2.  The  ybrev  and  effect  of  common  recoveries  may  appear,- 
from  what  has  been  said,  to  be  an  absolute  bar  not  only  of  all 
estates-tail,  but  of  remainders  and  reversions  expectant  on 
the  determination  of  such  estates.  So  that  a  tenant  in  tail 
may,  by  this  method  of  assurance,  convey  the  lands  held  in 
tail  to  the  recoveror,  his  heirs  and  assigns,  absolutely  free 
and  discharged  of  all  conditions  and  limitations  in  tail,  and 
of  all  reminders  and  reversions.  But,  by  statute  34  &  35 
Hen.  VI IL  c.  30.  no  recovery  had  against  tenant  in  tail,  of 
the  king's  gift,  whereof  the  remainder  or  reversion  is  in  ^e 
king,  shall  bar  such  estate-tail,  or  the  remainder  or  rever« 
sion  of  the  crown.  And  by  the  statute  1 1  Hen.  VH.  c.  20. 
no  woman,  after  her  husband's  death,  shall  suffer  a  recovery 
oi  lands  settled  on  her  by  her  husband,  or  settled  on  her 

t  See  p«s>  37f.  f  See  pag.  286. 
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husband  and  her  by  any  of  his  ancestors.  And  statute  14 
Eliz.  c.  8.  no  tenant  for  life,  of^any  sort,  can  suffer  a  reco* 
very,  so  as  to  bind  them  in  remainder  or  reversion.  For 
which  reason,  if  there  be  tenant  for  life,  virith  remainder  in 
tail,  and  other  remainders  over,  and  the  tenant  for  life  is 
desirous  to  suffer  a  valid  recovery ;  either  he,  or  the  tenant 
to  the  firaecifie  by  him  made,  must  vouch  the-remsdnder-man 
in  tail,  otherwise  the  recovery  is  void  :  but  if  he  does  vouch 
such  remainder-man,  and  he  appears  and  vouches  the  com- 
mon vouchee,  it  is  then  good  ;  for  if  a  man  be  vouched  and 
appears,  and  suffers  the  recovery  to  be  had  against  the  ten« 
ant  to  the  praecifie^  it  is  as  effectual  to  bar  the  estate-tail  as 
if  he  himself  were  the  recoveree  s  (5). 

In  all  recoveries  it  is  necessary  that  the  recoveree,  or 
tenant  to  the  firaecipej  as  he  is  usually  called,  be  actually 
seised  of  the  freehold,  else  the  recovery  is  void  K  For  all 
actions,  to  recover  the  seisin  of  lands,  must  be  brougkt 
ag^nst  the  actual  tenant  of  the  freehold,  else  the  suit  will 
lose  its  effect ;  since  the  freehold  cannot  be  recovered  of 
him  who  has  it  not.  And,  though  these  recoveries  are  in 
themselves  fabulous  and  fictitious,  yet  it  is  necessary  that 
there  be  actorea  fabulae^  properly  qualified.     But  the  nicety 

fS  Salk.  571.  h  Pigot  28. 


(5)  If  a  tenant  in  tail,  to  whom  the  estate  has  descended  ^x  parte 
matemat  suffers  a  recovery,  and  declares  the  uses  to  himself  in  fee, 
the  estate  will  descend  to  an  heir  on  the  part  of  the  mother,  even  if  he 
haul  the  reversion  in  fee  from  his  father,  and  vice  versa  /  but  if  he  took 
the  estate-tail  by  purchase,  the  new  fee  will  descend  to  the  heirs  genc- 
rak  5  T.  If.  104.  If  then  a  person  who  has  inherited  an  estate-tafl 
ftom  his  mother,  wishes  to  cut  off  the  intail  and  to  make  the  estate 
descendible  to  his  heirs  on  the  part  of  the  father,  after  the  recovery  he 
ought  to  make  a  common  conveyance  to  trustees,  and  to  have  the 
estate  reconveyed  back  by  them,  by  which  means  he  will  take  the 
estate  by  purchascj  which  will  then  descend  to  his  heirs  general. 


CHAP,  th  OF  THINGS.  362 

thought  by  some  modem  practitioners  to  he  requisite  in 
conveying  the  legal  freehold,  in  order  to  make  a  good  ten* 
ant  to  the  firaecifiey  is  removed  by  the  provisions  of  the  sta- 
tute 14  (veo*  II.  c.  20.  which  enacts,  with  a  retrospect  and 
conformity  to  the  ancient  rule  of  law  S  that,  though  the  legal 
freehold  be  vested  in  lessees,  yet  those  who  are  entitled  to 
the  next  freehold  estate  in  remainder  or  reversion  may 
make  a  good  tenant  to  the  /iraecifie  ;— that,  though  the  deed 
or  fine  which  creates  such  tenant  be  subsequent  to  the  judg- 
ment of  recovery,  yet,  if  it  be  in  the  same  term,  the  reco- 
very shall  be  valid  in  law ;— 4ind  that,  though  the  recovery 
itself  do  not  appear  to  be  entered,  or  be  not  regularly  en- 
tered, on  record,  yet  the  deed  to  make  a  tenant  to  the  firae- 
€ifie,  and  declare  the  uses  of  the  recovery,  shall  after  a 
possession  of  twenty  years  be  sufficient  evidence, 
on  behalf  of  a  purchasor  for  valuable  consideration,    [363^ 
that  such  recovery  was  duly  suffered.     And  this 
may  suffice  to  give  Uie  student  a  general  idea  of  common 
recoveries,  the  last  species  of  assurances  by  matter   of 
record. 

Bbfork  I  conclude  this  head,  I  must  add  a  word  con- 
cerning deeds  to  Uadj  or  to  declare^  the  tuet  of  fines,  and 
of  recoveries.  For  if  they  be  levied  or  suffered  without  any 
good  consideration,  and  without  any  uses  declared,  they^ 
like  other  conveyances,  enure  only  to  the  use  of  him  who 
levies  or  suffers  them  K  And  if  a  consideration  appears,  yet 
as  the  most  usual  fine  "  sur  cognizance  de  droit  come  ceoy  is^c,** 
conveys  an  absolute  estate,  without  any  limitations,  to  the 
cognizee ;  and  as  common  recoveries  do  the  same  to  the 
vecoveror,  these  assurances  could  not  be  made  to  answer 
the  purpose  of  family  settlements,  (wherein  a  variety  of 
uses  and  designations  is  very  often  expedient,)  unless  their 
force  and  effect  were  subjected  to  the  direction  of  other 
more  complicated  deeds,  wherein  particular  uses  can  be 

IPig«t.41,ctCi   4Bair.l»lf#  k  Dyer. if! 
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more  pardcularijr  expressed.  The  fine  or  recovery  itaelfy 
like  a  power  once  gidned  in  mechanicsi  may  be  applied  and 
directed  to  give  efficacy  to  an  infinite  variety  of  movements 
in  the  vast  and  intricate  machine  of  a  voluminous  family 
settlement.  And  if  these  deeds  are  made  previous  to  the 
fine  or  recovery,  they  are  called  deeds  to  lead  the  uses ;  if 
subsequent,  deeds  to  declare  them.  As  if  A  tenant  in  tail, 
with  reversion  to  himself  in  fee,  would  settle  his  estate  on 
B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee ; 
this  is  what  by  law  he  has  no  power  of  doing  efifectuallya 
while  his  own  estate-tail  is  in  j^eing.  He  therefore  usually^ 
after  making  the  settlement  proposed,  covenants  to  levy  a 
fine  (or  if  there  be  any  intermediate  remainders,  to  suffer  a 
recovery)  to  E,  and  directs  that  the  same  shall  enure  to  the 
uses  in  such  settlement  mentioned.  This  is  now  a  deed  to 
iead  the  uses  of  the  fine  or  recovery ;  and  the  fine  when 
levied,  or  recovery  whea  suffered,  shall  enure  to  the  uses 
so  specified  and  no  other.  For  though  £,  the  cog- 
^364]  nizee  or  recoveror,  hath  a  fee-simple  vested  in  him- 
self by  the  fine  or  recovery  ;  yet,  by  the  operation 
«f  this  deed,  he  becomes  a  mere  instrument  or  conduit-pipe, 
seised  only  to  the  use  of  B,  C,  and  D,  in  successive  order; 
which  use  is  executed  iiumcdiately,  by  force  of  the  statute 
of  uses^     Or,  if  a  fine  or  recovery  be  had  without  any 

I  This  doctrine  nay  p«4)ftps  be  more  remainder  to  the  first  md  other  ton«  of  the 

eleariy  Ultiitimted  fay  euunple.    In  the  deed  roarriftge  in  tcU ;  remainder  to  the  danghten 

or  marriage  settlement  in  the  Appendix,  Jn  tail ;  remainder  to  John  Baiker  in  tafl; 

N^  II.  KC.  2.  we  may  suppoK  the  hmds  to  remainder  to  Cecilia  Baricer  in  fee.    Ko« 

luiTe  been  orifipffiaHy  settled  on  Abiaham  it  is  necessary,  in  order  to  bar  the  estatc^ail 

and  Cecilia  Barker  fbr  Kfe,  rfmainder  to  oT  John  Barker,  and  die  remainders  espee- 

John   Barker  in  tail,  with  divers  other  re-  tant  tfiereon,  that  a  reeovery  be  mflbrai  ef 

mfinders  oirer,  revenion  to  Cecilia  Baricer  the  premise* :  and  it  is  thought  proper  (br 

in  fee;  and  now  intended  to  be  settled  to  though  usiAl,  it  is  by  no  meauji  ncoesaury; 

the  several  uses  therein  expressed,  viz.  to  see  Forrester.  167.)  that  hi  order  to  make  a 

Abraham  and  Ceeilia  Barker  till  the  maiw  good  tenant  of  the  fieehoU  or  tenant  to  the 

riage  of  John  Barker  with  Katharine  Edwards,  Jtraedpe,  duri%  the  eoveiturek  a  fine  •hooU 

and  then  to  John  Barker  for  life ;  rrmabider  be  levied  by  Abraham,  Ceeilia,  and  John 

to  trustees  to  preserve  the  contingent  re-  Barker;  and  that  the  reeovery  itself  be 

maiiiders;  remainder  to  his  wife  Katharine  snilered  against  this  tenant  to  the  praee^ 

for  litb,  for  her  Jointure;  remainder  to  other  who  shall  vouch  John  Barker,  and  thereby 

tnistees,  fbr  •  term  of  five  hundred  yean;  bar  Us  estate^ail,  and  become  tfQiant  to  the 
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previous  settlement,  and  ^  deed  be  afterwards  made  between 
the  parties,  declaring  the  uses  to  which  the  same  shall  be 
applied,  this  will  be  equally  good,  as  if  it  had  been  expressly^ 
levied  or  suffered  in  consequence  of  a  deed  directing  its 
operation  to  those  particular  uses.  For  by  statute  4  &  5  Ann, 
c.  16.  indentures  to  declare  the  uses  of  fines  and  recoveries^ 
made  after  the  fines  and  recoveries  had  and  suffered,  shall 
be  good  and  effectual  in  law,  and  the  fine  and  recovery  shall 
enure  to  such  uses,  and  be  esteemed  to  be  only  in  trust,  not- 
withstanding any  doubts  that  had  arisen  on  the  statute  of 
frauds  29  Car.  II.  c.  3.  to  the  contrary  (6). 

ftf!«mp]e hfTJttax  oTsuch  recoTcry;  themes  pug.  rui.) ;  and  in  coii*eqiien«e  thereoT  tte 

•f  which  estate  so  acquired,  are  to  be  those  fine  and  recorciy  arn  had  and  waSkxeA.  (N* 

expressed  in  this  deed.    Aecordinglf  the  par-  IV.  and  N«  V.X  of  which  this  coBveyance  ba 

lies  covenant  to  do  these  several  acts  (sc^  deed  to  lead  the  uses. 


(6)  The  preamble  to  39  &  40  Qeo.  III.  c.  56.  sUtes,  that  it  was  the 
practice  of  courts  of  equity,  in  cases  in  which  money,  under  the  control 
of  such  courts,  was  subject  to  be  laid  out  in  the  purchase  of  lands  to 
be  limited  to  uses  capable  of  being  barred  by  a  fine,  to  direct  the  money 
to  be  pud  to  the  person  who  could  bar  the  uses  by  levying  a  fine,  with- 
out requiring  the  actual  investment  of  the  money  in  the  purchase  of 
lands ;  but  in  tases  where  a  fine  would  not  bar  the  uses,  and  it  was 
necessary  to  suffer  a  recovery  to  bar  the  interests  in  remainder,  it  was 
the  practice  to  require  an  actual  investment  of  the  money  in  lands^ 
which  practice  was  attended  with  g^eat  expense  and  inconvenience, 
and  did  not  materially  promote  the  interests  of  the  parties  in  remain- 
der: it  therefore  enacts,  that  upon  the  petition  of  such  persons  who 
eould,  by  a  recovery  or  any  other  mode,  bar  the  estates-tail,  and  all  the 
interests  in  remainder,  if  the  money  were  invested  in  freehold  or  copy- 
hold hereditaments,  the  petitioners  being  adult,  and  i^femet  covert 
being  duly  examined  and  consenting,  a  court  of  equity  may  order  the 
money  to  be  paid,  and  applied  in  such  manner  as  the  petitioners  shall 
appoint,  and  the  court  approve. 

Lord  cbancelbr  Loughborough  consulted  the  chief  justices  and  the 
master  of  the  rolls,  how  this  act  ought  to  be  executed ;  and  they  agreed 
VOL.  XI,  56 
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thatil  ivould  be  proper  not  to  order  the^^ntKNiey  to  be  pnd  ouEt,<iftbe 
OMirt^  until  such  time  as  the  tenant  in  tail  might  actujdly  have  fbiered 
m  common  recovery  of  the  land  {  and  in  consequence  sl  direction  b  added 
to  the  order  in  such  cases,  that  it  shall  have  no  effect  unless  the  tenot 
in  tan  shall  be  livin|^  on  the  second  day  of  the  next  term.  5  Fer.  jon.  H 
6  Ibid.  lis. 

But  the  court  vnll  make  no  order,  unless  the  right  of  die  pctitioBefi 
is  dear  and  indisputable.  6  F^m.  jun.  156. 
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CHAPTER  THE  TWENTT^ECOMp. 


OF  ALIENATION  BY  SPECIAL  CUSTOM. 


W  E  are  next  to  conuder  assurances  by  |pecial  custom) 
obtaining  only  in  particular  places,  and  relative  only  to  a  partir 
cular  species  of  real  property.  This  therefore  is  a  very  nar- 
row titk ;  being  confined  to  copyhold  lands,  and  such  customary 
estates  as  are  holden  in  ancient  demesne,  or  in  manors  of  a 
similar  nature ;  which,  being  of  a  very  peculiar  kind,  and 
^originally  no  more  than  tenancies  in  pure  or  privileged  villenage, 
"were  never  alienable  by  deed  ;  for,  as  that  might  tend  to  defeat 
the  lord  of  his  signiory,  it  is  therefore  a  forfeiture  of  a  cbpyhold<^ 
Nor  are  they  transferrable  by  matter  of  record,  even  in  the 
lung's  courts,  but  only  in  the  court  baron  of  the  lord.  The 
method  of  doing  this  is  generally  by  ntrrender  ;  though  in  some 
manors,  by  special  custom,  recoveries  may  be  suffered  of  copy** 
holdsb :  but  these  differing  in  nothing  material  from  recoveries 
of  free  land,  save  only  that  they  are  not  suffered  in  the  king's 
courts,  but  in  the  court  baron  of  the  manor,  I  shall  confine  my- 
self to  conveyances  by  surrender,  and  their  consequences. 

Surrender,  suraumredditioy  is  the  yielding  up  of  the  estate 
by  the  tenant  into  the  hands  of  the  lord,  for  such  purposes  aa 
in  the  surrender  are  expressed.  As,  it  may  be,  to  the  use 
and  behoof  of  A  and  his  heirs ;  to  the  use  of  his  own  will ;  and 
the  like.    The  process,  in  most  manors,  is,  that  the  tenant 

ft  Lift.  sec.  74.  b  Moor.  637. 
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comes  to  the  steward,  either  in  court,  (or,  if  the  custom  permits, 
out  of  court,)  or  else  to  two  customary  tenants  of  the  samo 
manor,  provided  there  be  also  a  custom  to  warrant  it ;  and  there 
by  delivering;  up  a  rod,  a  glove,  or  other  symbol,  as  the  custom 
directs,  resigns  into  the  hands  of  the  lord,  by  the  hands  and 
acceptance  of  his  said  steward,  or  of  the  said  two  tenants,  all 
his  interest  and  title  to  the  estate  ;  in  trust  to  be  again  granted 
out  by  the  lord,  to  such  persons  and  for  such  uses  as  are  named 
in  the  surrender,  and  the  custom  of  the  manor  will  warrant 
If  the  surrender  be  made  out  of  court,  then,  at  the  next  or  some 
subsequent  court,  the  jury  or  homage  must  present  and  find  it 
upon  their  oaths  ;  which  presentment  is  an  information  to  the 
lord  or  his  steward  of  what  has  been  transacted  out ,  of  court. 
Immediately  i^n  such  surrender  in  court,  or  upon  present- 
ment of  a  surrender  made  out  of  court,  the  lord  by  his  steward 
grants  the  same  land  again  to  cestuy  que  ti^Cy  { who  is  sometimes, 
though  rather  improperly,  called  the  surrenderee),  to  hold  by 
the  ancient  rents  and  customary  services ;  and  thereupon  admits 
him  tenant  to  the  copyhold,  according  to  the  form  and  effect 
of  the  surrender  w)iich  must  be  exactly  pursued.  And  this  is 
done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or 
the  like,  in  the  name,  and  as  the  symbol,  of  corporal  seisin  of 
the  lands  and  tenements.  Upon  which  admission  he  pays  a 
fine  to  the  lord  according  to  the  custom  of  the  manor,  and  takes 
the  oath  of  fealty. 

In  this  brief  abstract  of  the  manner  of  ti*ansferring  copyhold 
estates  we  may  plainly  trace  the  visible  footsteps  of  the  feodal 
institutions.  The  fief,  being  of  a  base  nature  and  tenure,  is 
unalienable  without  the  knowledge  and  consent  of  the  lord. 
For  this  purpose  it  is  resigned  up,  or  surrendered  into  his 
hands.  Custom,  and  the  indulgence  of  the  law,  which  favors 
liberty,  has  now  given  the  tenant  a  right  to  name  his  suc- 
cessor ;  but  formerly  it  was  far  otherwise.  And  I  am  apt  to 
suspect  that  this  right  is  of  much  the  same  antiquity  with  the 
introduction  of  uses  with  respect  to  freehold  lands;  for  the 
alienee  of  a  copyhold  had  merely  jua  Jiduciarium,  for  which 
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there  was  no  femedy  at  law,  but  only  by  nib^fioena  in  cban* 
eery  <^.  When  tiierofore  the  lord  had  accepted  a  surrender  of 
his  tenant's  interest,  upon  confidence  to  re-grant  the  estate 
to  another  person,  either  then  expressly  named  or  to  be  after- 
wards named  in  the  tenant's  will,  the  chancery  enforced  this 
trust  as  a  matter  of  conscience ;  which  jurisdiction,  though 
seemingly  new  in  the  time  of  Edward  IV  ^  was  generally 
acquiesced  in  as  it  opened  the  way  for  the  alienation  of  copy- 
holds, as  well  as  of  freehold  estates,  and  as  it  rendered  the 
use  of  them  both  equally  devisable  by  testament.  Yet  even 
to  this  day,  the  new  tenant  cannot  be  admitted  but  by  com- 
position with  the  lord,  and  paying  him  a  fine  by  way  of  ac- 
knowledgment for  the  license  of  alienation.  Add  to  this  the 
{rfain  feodal  investitiire,  by  delivering  the  symbol  of  seisin  in 
presence  of  the  other  tenants  in  open  court ;  ^^  guando  hasia 
*<  -uel  aiiud  cor/ioreum  quidlibet  fiorrigitur  a  domino  ae  inveiti' 
**  turam  facere  dicente ;  quae  aaltem  coram  duobua  vaaallia 
**  aoiemniterjieri  debet « ;  and,  to  crown  the  whole,  the  oath  of 
fealty  is  annexed,  the  very  bond  of  feodal  subjection.  -  From 
all  which  we  may  &irly  conclude,  that  had  there  been  no 
other  evidence  of  the  fact  in  the  rest  of  our  tenures  and 
estates,  the  very  existence  of  copyholds,  and  the  manner  in 
Which  they  are  transferred,  would  incontestably  prove  the 
very  universal  reception  which  this  northerti  system  of  pro- 
perty for  a  long  time  obtained  in  this  island ;  and  which  com- 
inunicated  itself,  or  at  least  its  similitude,  even  to  our  very 
villeins  and  bondmen. 

This  method  of  conveyance  is  so  essential  to  the  nature  of 
a  copyhold  estate,  that  it  cannot  properly  be  transferred  by 
any  other  assurance.  No  feoffment  or  grant  has  any  opera- 
tion thereupon.  If  I  would  exchange  a  copyhold  estate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at 
the  common  law,  but  we  must  surrender  to  each  other's  use, 
and  the  lord  will  admit  us  accordingly.  If  I  would  devise  a 
copyhold,  I  must  surrender  it  to  the  use  of  my  last  will  and 

e  Cro.  Jae.  50^  d  Qro.  Abr.^it.  Tenant pcreopie.  M,  t  ftQd,l9.t.^ 
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lesUmetit;  aad  in  my  will  I  must  declare  my  inteDtionit 
aad  name  a  denaee,  who  will  then  be  entiUed  to  admiaaionf  ( 1  )• 
A  fine  or  recovery  had  of  copyhold  lands  in  the  king's  conrt 
may  indeed,  if  not  duly  reversedt  alter  the  tenure  of  the  landS) 
and  convert  them  into  frank  fees,  which  is  defined  in  the 
old  book  of  tenures  >^  to  be  ^  land  pleadable  at  the  common 
^  law :''  but  upon  an  action  on  the  case,,  in  the  nature  of  a  writ 
of  deceit f  brought  by  the  lord  in  the  king's  court,  such  fine  or 
recovery  will  be  reversed,  the  lord  will  recover  his  junsdic- 
tion,  and  the  lands  will  be  restored  to  their  former  state^of 
copyholds 

Im  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  assurance,  let  us  take  a  separate  view  of  its  several 
parts ;  the  surrender,  the  presentment,  and  the  admittance. 
'  1.  A  SURRENDER,  by  an  admittance  subsequent  whereto 
the  conveyance  is  to  receive  its  perfection  and  confirmation, 

r  Co.  Copyh.  wc  36.  h  f^  tenir  enfrankejix^ 

%  GUl  Nat.  Brev,t,hri^de reef  etmm.  i  See  VoL m.  p.  160.* 

7.  N.  B.  13. 


(1)  Unless  a  surrender  is  made  by  the  testator  some  time  before  his 
death  to  the  use  of  his  last  will  and  testament,  the  devise  of  a  copy* 
hold  is  in  general  absolutely  void,  and  the  estate  descends  to  the  heir 
at  law :  but  in  three  instances  a  court  of  equity  will  interfere  and  will 
supply  the  defect  of  a  surrender,  vt>.  when  copyholds  are  devised  for 
the  payment  of  debts,  and  in  favor  of  a  wife  or  younger  children.  Yet 
a  wife  or  younger  children  will  not  be  relieved  in  equity,  if  the  beir  is 
dbii  Jierited  or  unprovided  for.  1  Atk.  367.  3  Bro.  229.  1  Coo^9  P.  Wmt. 
60.  But  a  wife  will  be  relieved  against  an  heir,  who  is  not  the  child  of 
the  testator,  or  one  who  has  an  equal  claim  to  his  protection  and  boun^ 
as  his  wife,  though  such  heir  be  unprovided  for,  for  the  wife  will  be  pre- 
ferred, where  there  is  not  an  equal  moral  oblig^on  violated  by  giving 
her  relief.  3  Bro.  229.  If  both  freehold  and  copyhold  estates  are  devbed 
for  the  payment  of  debts,  the  chancellor  wiU  not  supply  the  defect  of 
the  surrender  of  the  copyhold,  unless  the  freehold  is  insufficient.  1  Bn. 
273.  2  Bro.  325. 

Equity  wiU  not  assist  a  brother,  grand-children,  or  a  natoral  child. 
3  Atk.  189.  2  Vet.  582. 
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is  rather  a  matufestaticm  of  the  alienor*s  intention,  than  a  trans- 
fer of  any  interest  in  possession.  For,  till  admittance  of  ceMttif 
^[ue  macj  the  lord  taketh  notice  of  the  surrenderor  as  his  tenant; 
and  he  shall  receive  the  profits  of  the  land  to  his  own  use,  and 
•hall  discharge  all  services  due  to  the  lord.  Yet  the  interest 
remains  in  him  not  absolutely,  but  au6  modo ;  for  he  cannot 
pass  away  the  land  to  any  other,  or  make  it  subject  to  any  other 
incumbrance  than  it  was  subject  to  at  the  time  of  the  surrender. 
But  fio  manner  of  legal  interest  is  vested  in  the  nominee  before 
admittance.  If  he  enters,  he  is  a  trespasser,  and  punishaUe 
in  an  action  of  trespass  (2)  :  and  if  he  surrenders  to  the  use  of 
'  another,  such  surrender  is  merely  void,  and  by  no  matter  ex 
fiosi  facto  can  be  confirmed.  For  though  he  be  admitted  in 
pursuance  of  the  ori^al  surrender,  and  thereby  acquires  after- 
wards a  sufficient  and  plenary  interest  as  absolute  owner,  yet 
his  second  surrender  previous  to  his  own  admittance  is  abso« 
lutely  void  ah  initio  ;  because  at  the  time  of  such  surrender  he 
had  but  a  possibility  of  an  interest,  and  could  therefore  transfer 
nothing :  and  no  subsequent  admittance  can  make  an 
act  good,  which  was  ab  initio  void.  Yet,  though  upon  [369] 
the  original  surrender  the  nominee  hath  but  a  possibi- 
lity, it  is  however  such  a  possibility,  as  may  whenever  he  pleases 
be  reduced  to  a  certainty :  for  he  cannot  cither  by  force  or  fraud 
be  deprived  or  deluded  of  the  effect  and  fruits  of  the  surrender ; 
but  if  the  lord  refuse  to  admit  him^  he  is  compellable  to  do  it 
by  a  bill  in  chancery,  or  a  mandamus^  :  and  the  surrendc^ror  can 
in  nowise  defeat  his  grant ;  his  hands  being  for  ever  bound  from 

k  S  RoQ.  Rep.  107. 


(2)  The  surrenderee  would  not  noW  be  considered  a  trcspasicr ; 
for  it  has  been  determined  that  he  may  recover  in  an  ejectment  agsinat 
the  surrenderor,  upon  a  demise  laid  after  the  surrender,  where  them 
was  an  admittance  of  the  nominee  before  trial :  but  as  the  surrendefor^ 
after  the  surrend^'  is  considered  merely  a  trustee  for  the  nominee,  it 
ahoul!^  seem  that  the  decision  would  have  been  the  same  even  if  (he 
jf  ubsequent  admittance^sd  not  been  proved.    1  T,  R.  600. 
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diaposing  of  the  land  in  any  other  way*  and  his  mouth  for 
ever  stopped  from  revoking  or  countermanding  his  own  deli- 
berate act  K 

2.  As  to  the  fireaentment :  that,  by  the  general  custom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately  after 
the  surrender ;  but  by  afiecial  custom  in  some  places  it  will  be 
good,  though  made  at  the  second  or  other  subsequent  court. 
And  it  is  to  be  brought  into  court  by.  the  satne  persons  that 
took  the  surrender,  and  then  to  be  prraented  by  the  homage ; 
and  in  all  points  material  must  correspond  with  the  true  tenor 
of  the  surrender  itself.  And  therefore,  if  the  surrender  be  con* 
diiional,  and  the  presentment  be  absolute,  both  the  surrender! 
presentment,  and  admittance  thereupon,  are  wholly  void™:  the 
surrender,  as  being  never  truly  presented ;  the  presentment,  as 
being  false ;  and  the  admittance,  as  being  founded  on  such  untrue 
presentment.  If  a  man  surrenders  out  of  court,  and  dies  before 
presentment,  and  presentment  be  made  after  his  death,  accord* 
ing  to  the  custom,  this  is  sufiicient ".  So  too,  if  ceatuy  que  uie 
dies  before  presentment,  yet,  upon  presentment  made  after  bis 
death,  his  heir  according  to  the  custom  shall  be  admitted.  The 
same  law  is,  if  those,  into  whose  hands  the  surrender  is  made, 
die  before  presentment ;  for,  upon  sufiicient  proof  in  court  that 
such  a  surrender  was  made,  the  lord  shall  be  compelled  to  admit 
accordingly.  And  if  the  steward,  the  tenants,  or  others  into 
whose  hands  such  surrender  is  made,  refuse  or  neglect  to  bring 
it  in  to  be  presented,  upon  a  pedtion  preferred  to  the  lord  in 
his  court  baron,  the  party  grieved  shall  find  remedy.  But  if  the 

lord  will  not  do  him  right  and  justice,  he  may  sue  both 
[^370]     the  lord,  and  them  that  took  the  surrender,  in  chancery, 
and  shall  there  find  relief®. 

3.  AoMiTTANCE  is  the  last  stage,  or  perfection,  of  copyhold 
assurances.  And  this  is  of  three  sorts :  first,  an  admittance 
upon  a  voluntary  grant  from  the  lord ;  secondly,  an  admittance 
Upon  surrender  by  the  former  tenant ;  and,  thirdly,  an  admit- 
tance  upon  a  descent  from  the  ancestor, 

1  Ca  Cop)rh.ie<.39.  nCo.Litt.62. 

m  IM.  sec.  40^  o  Co.  Copyh.  iec.4B^ 
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In  admitlaBcesy  even  upon  a  vohtHiary  grant  from  the  1<m^, 
when  copyhold  lands  have  escheated  or  reverted  to  him,  the 
lord  is  consider  as  an  instrument.  For  though  it  is  in  his 
IK>wer  to  keep  the  lands  in  his  own  handS)  or  to  dispose  of 
them  at  his  pleasure,  by  granting  an  absolute  fee-simple^  a 
freehold,  or  a  chattel  interest  therein  ;  and  quite  to  change 
th^r  nature  from  copyhold  to  socage  tenure,  so  that  he  may 
well  be  reputed  their  absolute  owner  and  lord^  yet  if  he  wiU 
still  continue  to  dispose  of  them  as  copyhold,  he  is  bound  to 
observe  the  ancient  custom  precisely,  in  every  point,  and 
can  neither  in  tenure  nor  estate  introduce  any  kind  of  alter* 
adon ;  for  that  were  to  create  a  new  copyhold :  wherefore  in 
this  respect  the  law  accounts  him  custom's  instrument. 
For  if  a  copyhold  for  life  fells  into  the  lord's  hands,  by  the 
tenant's  death,  though  the  lord  may  destroy  the  tenure  and 
enfranchise  the  land,  yet  if  he  grants  it  out  again  by  copy, 
he  can  neither  add  to  nor  diminish  the  ancient  rbnt,  nor 
make  any  the  minutest  variation  in  other  respects  p  ;  nor  is 
the  tenant's  estate,  so  granted,  subject  to  any  charges  or  in- 
cumbrances by  the  lord^  (3). 

In  admittances  upon  surrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  instrument :  and 
the  tenant  admitted  shall  likewise  be  subject  to  no  charges 
or  incumbrances  of  the  lord  ;  for  his  claim  to  the  estate  is 
)K)lely  under  him  that  made  the  surrender  <*. 

p  Ca  Copyfa.  sec  41.  q  8  Rep.  63.  r  4  Rep.  37.  Co.  Utt.  59.' 


(3)  Where  a  copyhold  has  been  granted  for  lives,  upon  the  death  of 
one  OP  more  of  the  lives,  the  heir  of  the  grantee  cannot  cl^m  by  cus- 
tom a  renewal  of  the  grant  for  fresh  lives  upon  the  payment  of  a  rea- 
sonable fine,  t .  e,  a  fine  of  two  years  value,  as  in  the  case  of  a  copyhold 
of  inheritance.  No  custom  to  renew  a  copyhold  for  Uvea  is  legal,  unless 
the  fine  has  been  certain  and  unvaried,  for  copyholds  grantable  for  lives 
only,  if  the  fine  is  not  certain,  are  like  leases  of  freehold  lands  for  lives, 
and  renewable  only  upon  the  best  terms  the  party  can  mak^.  Wharton 
V.  King.  Afutr*  659. 
VOL.  ;i.  57 
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•  AnD)  as  in  admittances  upon  surrenders)  so  ift  admittances 
iifion  df9ceni9  by  the  death  of  the  uieestor,  the  lord  is  used 
as  a  mere  instrument ;  and)  as  no  manner  of  interest  passes 
into  him  by  the  surrender  or  the  death  of  his  tenant,  so  no 
interest  passes  out  of  him  by  the  act  of  admittance.  And 
therefore  neither  in  the  one  case  nor  the  other,  is  any  respect 
had  to  the  quantiWor  quality  of  the  lord's  estate  in  the  manors 
For  whether  he  be  tenant  in  fee  or  for  years,  whether  he  be 
in  possession  by  right  or  by  wrong,  it  is  not  material ;  unce 
the  admittances  made  by  him  shall  not  be  impeached  on 
account  of  his  title,  because  they  are  judicial,  or  rather 
ministerial  acts,  which  every  lord  in  possession  is  bound  to 
perform  ». 

Admittances,  however,  upon  surrender,  differ  from  ad» 
mittances  upon  descent  in  this,  that  by  surrender  nothing  is 
vested  in  ceatuy  que  uae^  before  admittance,  no  more  than  in 
voluntary  admittances  ;  but  upon  descent  the  heir  is  tenant 
by  copy  immediately  upon  the  death  of  his  ancestor :  not 
indeed  to  all  intents  and  purposes,  for  he  cannot  be  sworn 
on  the  homage  nor  maintain  an  action  in  the  lord's  court  as 
tenant ;  but  to  most  intents  the  law  taketh  notice  of  him  as 
of  a  perfect  tenant  of  the  land  instantly  upon  the  death  of  his 
ancestor,  especially  where  he  is  concerned  with  any  stran- 
jger.  He  may  enter  into  the  land  before  admittance  ;  may 
take  the  profits  ;  may  punish  any  trespass  done  upon  the 
ground^;  nay,  upon  satisfying  the  lord  for  his  fine  due  upon 
the  descent,  may  surrender  into  the  hands  of  the  lord  ta 
whatever  use  he  pleases  (4).  For  which  reasons  we  may 
^conclude,  that  the  admittance  of  an  heir  is  principally  for 
the  benefit  of  the  lord,  to  entitle  him  to  his  fine,  and  not  so 

s  4  Rep.  «r.    1  Rep.  140.  t  4  Rep.  23. 


(4)  The  heir  having  as  complete  a  title  without  admittance  as  with 
it,  against  all  the  world  but  tlie  lord,  the  court  of  king's  bench  will  not 
grant  a  mandamus  to  compel  the  lord  to  admit  him.  2  T.  R.  197- 
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much  necessary  for  the  strengthenuig  and  compleling  the 
heir's  title.  Hence  indeed  an  observation  might  arise,  that 
if  the  benefit,  which  the  heir  is  to  receive  by  the  admittance^ 
is  not  equal  to  the  charges  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  cc^yhold  in  court ;  and  so  the  lord 
may  be  defrauded  of  his  fine.  But  to  this  we  may 
reply  in  the  words  of  sir  Edward  Coke  ^y  ^  I  assure  [373] 
^  myself,  if  it  were  in  the  election  of  the  heir  to  be 
^*  admitted  or  not  to  be  admitted,  he  would  be  best  contented 
^  without  admittance  ;  but  the  custom  in  every  manor  is  in 
<^  this  point  compulsory.  For,  either  upon  pain  of  forfeiture 
^  of  their  copyhold,  or  of  incurring  some  great  penalty,  the 
<*  heirs  of  copyholders  are  enforced,  in  every  manor,  to  come 
^*  into  court  and  be  admitted  according  to  the  custom,  with- 
<^  in  a  short  time  after  notice  given  of  their  ancestor's 
^*  decease  (5).*' 

u  Copyli.  tec  41. 


(5)  Copyholds  are  not  within  the  statute  de  donU,  and  cannot  be 
intailed  without  a  special  custom  within  the  manor ;  and  where  such  a 
custom  exists,  there  may  also  be  a  custom  to  bar  the  estate-tail,  by  a 
recovery  suffered  in  the  lord's  court ;  but  if  no  such  custom  appears  of 
barring  by  recovery,  the  intail  may  be  barred  by  surrender,  or  other- 
wise it  would  amount  to  a  perpetuity.  '  2  Fef .  601.  .  Yet  in  some 
manors  the  custom  of  barring  by  one  mode,  is  co-existent  with  the 
eustom  of  barring  by  the  other.    2  JBl.  Rep.  944. 


[  373*  ;j 


CHAPTER  THE  TWENTY-THIRD. 


OF  ALIENATION  BY  DEVISE. 


Jl  H  E  last  method  of  conveying  real  property,  is,  by  devUe^ 
or  disposition  contained  in  a  man's  last  will  and  testament. 
And,  in  considering  this  subject,  I  shall  not  at  present  inquire 
into  the  nature  of  wills  and  testaments,  whic  are  more  pro- 
perly the  instruments  to  convey  personal  estates  ;  but  only 
into  the  original  and  antiquity  of  devising  real  estates  by 
will,  and  the  construction  of  the  several  statutes  upon  which 
that  power  is  now  founded. 

It  seems  sufficiently  clear,  that  before  the  conquest,  lands 
were  devisable  by  will*.  But,  upon  the  introduction  of  the 
military  tenures,  the  restraint  of  devising  lands  naturally 
took  place,  as  a  branch  of  the  feodal  doctrine  of  non-aliena- 
tion without  the  consent  of  the  lord**.  And  some  have 
questioned  whether  this  restraint  (which  we  may  trace  even 
from  the  ancient  Germans  c)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  disinherit- 
ing the  heir  by  will,  and  transferring  the  estate,  through  the 
dotage  or  caprice  of  the  ancestor,  from  those  of  his  blood  to 
utter  strangers.  For  this*,  it  is  alleged,  maintained  the  balance 
of  property,  and  prevented  one  man  from  growing  too  big 
or  powerful  for  his  neighbours  ;  since  it  rarely  happens,  that 

a  Wrij^ht  oiTtcnuxcv.  179.  b  See  ptgc  n  c  Tacit,  de  mor.  Ocim.  c.  fl. 
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the  same  man  is  heir  to  many  others,  though  by  ait  alid  ma- 
nagement he  may  frequently  become  their  devisee.  Thus 
the  ancient  law  of  the  Athenians  directed  that  the  estate  of 
the  deceased  should  always  descend  to  his  children  ;  or,  on 
fiiilure  of  lineal  descendants,  should  go  to  the  collateral  rela- 
tions :  which  had  an  admirable  effect  in  keeping  up  equality 
and  preventing*  the  accumulation  of  estates.  But  when 
Solon  <^  made  a  slight  alteration,  by  permitting  them  (though 
only  on  failure  of  issue)  to  dispose  of  their  lands  by  testa- 
ment, and  devise  away  estates  from  the  collateral  heir,  this 
soon  produced  an  excess  of  wealth  in  some,  and  of  poverty 
in  others :  which,  by  a  natural  progression,  first  produced 
popular  tumults  and  dissensions  ;  and  these  at  length  ended 
in  tyranny,  and  the  utter  extinction  of  liberty ;  which  was 
quickly  followed  by  a  total  subversion  of  their  state  and 
nation.  On  the  other  hand,  it  would  now  seem  hard,  on 
account  of  some  abuses,  (which  are  the  natural  consequence 
of  free  agency,  when  coupled  with  human  infirmity,)  to 
debar  the  owner  of  lands  from  distributing  them  after  his 
death  as  the  exigence  of  his  family  affisdrs,  or  the  justice  due 
to  his  creditors,  may  perhaps  require.  And  this  power,  if 
prudently  managed,  has  with  us  a  peculiar  propriety ;  by 
preventing  the  very  evil  which  resulted  from  Solon's  insti- 
tution, the  too  great  accumulation  of  property  :  which  is  the 
natural  consequence  of  our  doctrine  of  succession  by  primo- 
geniture, to  which  the  Athenians  were  strangers.  Of  this 
accumulation  the  ill  effects  were  severely  felt  even  in  the 
feodal  times :  but  it  should  always  be  strongly  discouraged 
in  a  commercial  country,  whose  welfare  depends  on  the  num- 
ber of  moderate  fortunes  engaged  in  the  extension  of  trade. 
However  this  be,  we  find  that,  by  the  common  law  of 
England  since  the  conquest,  no  estate,  greater  than  for  term 
of  years,  could  be  disposed  of  by  testament « ;  except  only  in 
Kent,  and  in  some  ancient  burghs,  and  a  few  particular  ma- 
nors, where  their  Saxon  immunities  by  special  indulgence 

d  Plutarch,  in  vita  Solori.  •:  ?.  Inst.  7. 
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subsisted^.  And  though  the  feodal  restraint  on  alienations 
by  deed  vanished  very  early,  yet  this  on  wills  continued  for 
flome  centuries  after :  from  an  apprehension  of  infirmity  and 
imposition  on  the  testator  in  exiremisy  which  made  such  de- 
vises suspicious  s.  Besides^  in  devises  there  was  wanting 
that  general  notoriety,  and  public  designation  of  the  succes- 
sor«  which  in  descents  is  apparent  to  the  neighbourhood,  and 
which  the  simplicity  of  the  common  law  always  required  in 
every  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doe- 
trine  of  uses  as  a  thing  distinct  from  the  land,  uses  began  to 
be  devised  very  frequently  b,  and  the  devisee  of  the  use  could 
in  chancery  compel  its  execution.  For  it  is  observed  by 
Gilbert  s  that,  as  the  popish  clergy  then  generally  sate  in 
the  court  of  chancery,  they  considered  that  men  are  most 
liberal  when  they  can  enjoy  their  possessions  no  longer :  and 
therefore  at  their  death  would  choose  to  dispose  of  them  to 
those,  who,  according  to  the  superstiti<Hi  of  the  times,  could 
intercede  for  their  happiness  in  another  world.  But^  when 
the  statute  of  usesi  had  annexed  the  possession  to  the  use^ 
these  uses,  being  now  the  very  land  itself,  became  no  longer 
devisable  :  which  might  have  occasioned  a  great  revolution 
in  the  law  of  devises,  had  not  the  statute  of  wills  been  made 
about  five  years  after,  vix.  32  Hen.  VIII.  c.  1.  explained  by 
34  Hen.  VIII.  c.  5.  which  enacted,  that  all  persons  being 
seised  in  fee-simple  (except  feme-coverts  (1),  in&nts,  idiots, 

f  Litt  tee.  107.    1  Inst.  111.  h  Flowd.  414.         j  87  Hen.  Vin.  c  10.  See  Dyer.  143L 

g  Glanv.  L  7.  e.  1.  i  i  on  devues.  7. 


(1)  Where  lands  are  conveyed  to  trustees^  a  married  woman  may 
have  the  power  of  appointing'  the  disposition  of  them  after  her  death, 
which  appointment  must  be  executed  like  the  will  of  a  feme  tole,  and 
will  be  iiubject  to  the  same  rules  of  construction.  2  Vet.  610.  1  Bro.  99. 
And  though  the  contrary  has  been  held,  yet  it  has  been  determined  by 
the  house  of  lords,  that  the  appointment  of  a  married  woman  is  effiec- 
IHal  against  the  heir  at  law  ;  though  it  depends  only  upon  an  agree- 
ment of  her  husband  before  marriage,  without  any  conveyance  of  the 
estate  to  trustees.     6  Bro.  P.  C.  156. 
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and  pera<mS'  of  noBsane  memory)  might  by  will  and  testa- 
ment inirritiiig  devise  to  any  other /^^r«o»,  except  to  bodies 
corporate,  two*tfairds  of  their  lands,  tenements,  and  heredita- 
m^itS)  held  in  chivalry,  and  the  whole  of  those  held  in  socage  a 
which  nowy  through  the  alteration  of  tenures  by  the  statute 
ef  Charles  the  second,  amounts  to  the  whole  of  their  landed 
property,  except  their  copyhold  tenements. 

Corporations  were  excepted  in  these  statutes,  to  prevent 
Uie  extension  of  gifts  in  mortmain  ;  but  now,  by  con- 
struction of  the  statute  43  £iiz.  c.  4.  it  is  held,  that  [376] 
a  devise  to  a  corporaidon  for  a  charitable'use  is  valid, 
as  operating  in  the  nature  of  an  afifiointment^  rather  than  of 
a  bequest.  And  indeed  the  piety  of  the  judges  hath  formerly 
earned  them  great  lengths  in  supporting  such  charitable 
uses  ^ ;  it  being  held  that  the  statute  of  Elizabeth,  which 
favors  appointments  to  charities,  supersedes  and  repeals  all 
former  statutes  ^  and  supplies  all  defects  of  assurances  ™ : 
and  therefore  not  only  a  devise  to  a  corporation,  but  a  deviao 
by  a  copyhold  tenant  without  surrendering  to  the  use  of  his 
will ",  and  a  devise  (nay  even  a  settlement)  by  tenant  in  tail 
without  either  fine  or  recovery,  if  made  to  a  charitable  use, 
are  good  by  way  of  appointment  °. 

With  regard  to  devises  in  general,  experience  soon 
shewed  how  difficult  and  hazardous  a  thing  it  is,  even  in 
matters  of  public  utility,  to  depart  from  the  rules  of  the 
common  law  ;  which  are  so  nicely  constructed  and  so  arti- 
ficially connected  together,  that  the  lea«t  breach  in  any  one 
of  them  disorders  for  a  time  the  texture  of  the  whole. 
Innumerable  frauds  and  perjuries  were  quickly  introduced 
by  thia  parliamentary  method  of  inheritance ;  for  so  loose 
was  the  construction  made  upon  this  act  by  the  courts  of 
law,  that  bare  notes  in  the  hand-writing  of  another  person 
were  allowed   to  be  good  wills  within  the  statute  p.     To 

k  Cb.  Free.  273.  n  Moor.  890. 

1  OUbk.  Rep.  4i.    1  P.  Wms.  S48.  o  3  Vc-ra.  453.    Cli.  Free.  15. 

m  Duke'k  chaiit.  nsei*  84.  p  Dyer.  72.  Cro.  Eliz.  lOO. 


376  THE  RIGHTS  BOOR  II. 

remedy  which,  the  statute  of  frauds  and  perjuries,  39  Car. 
II.  c.  3.  directs,  that  all  devises  of  lands  and  tenements  shaH 
not  only  be  in  writing,  but  signed  by  the  testator,  or  some 
other  person  in  his  presence,  and  by  his  express  direction  ; 
and  be  subscribed,  in  his  presence,  by  three  or  four  crediUe 
witnesses  (2).  And  a  solemnity  nearly  similar  is  requisite 
for  revoking  a  devise  by  writing  ;  though  the  same  may  be 
also  revoked  by  burning,  cancelling,  tearing,  or  obliterating 
thereof  by  the  devisor,  or  in  his  presence  and  with  his  con* 
sent  (3) :  as  likewise  imfiUedlyy  by  such  a  great  and  intire 
alteration  in  the  circumstances  and  situation  of  the  devisor, 
as  arises  from  marriage  and  the  birth  of  a  child  ^  (4).     ' 

q  Christopher  v.   Christopher.     ScMch.     pH,  27  Mar.  1773.  by  Wilmot,  de  Gray,  aad 
6  JuL  1771.    Spr^;ge  v.  Stone,  at  the  Cock.     Parker.    See  pa|^  508. 


(3)  Copyholds  and  terms  for  years  are  not  within  the  statute,  but 
will  pass  by  any  will  which  is  sufficient  to  bequeath  personal^.  3  Atk. 
37.  2  Bro.  53.  But  the  testator  must  surrender  his  copyhold  to  the 
use  of  his  will.    See  p.  368.  ante,  n.  1. 

(3)  It  has  been  determined,  that  one  will  cannot  be  revoked  by  ano* 
ther  will,  though  it  should  contain  a  clause  declaring  aU  former  wiUs 
to  be  revoked,  unless  the  second  is  valid  and  effectual  as  a  will.  1  P. 
Whu.  343.  Tet  a  will  may  be  revoked  by  an  instrument  written 
merely  for  the  purpose  of  revocation ;  but  it  must  be  attested  by  three 
witnesses,  and  the  testator  must  sign  it  in  their  presence,  which  is  not 
necessary  in  tlie  execution  of  a  will.  The  reason  of  this  difference,  if 
it  was  designed,  is  not  obvious.    29  Car.  2.  c.  3.  s.  6. 

(4)  Marriage  and  the  birth  of  a  posthumous  cfaikl  amount  to  a  revo- 
cation.    5  T.  i?.  49. 

In  a  case,  where  a  testator  had  devised  his  real  estate  to  a  woman 
with  whom  he  cohabited,  and  to  her  children,  he  afterwards  mairied 
her  and  had  children  by  her,  it  was  held  these  circumstances  did  not 
amount  to  a  revocation  of  the  will.  Lord  Eljf  nborovgh,  in  his  judg^enU 
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lir  the  ecmstntetioii  of  this  last  statute,  k  has  been  adjudged 
tkat  the  testator's  name,  written  with  his  own  hand,  at  the 
beginning  of  his  will,  as,  ><  I  John  Mills  do  make  this 
"  my  last  will  and  testament,*'  is  a  sufficient  signing,  [377] 
without  anyr  name  at  the  bottom  ^  ;  though  the  other 
is  the  safer  way  (5).  It  has  also  been  determined,  that  though 
the  witnesses  must  all  see  the  testator  sign,  or  at  least  ac- 
knowledge the  signing,  jet  they  may  do  it  at  different  times  ^. 
But  they  must  all  subscribe  their  names  as  witnesses  in  his 
Jiresencey  lest  by  any  possibility  they  should  mistake  the 

q  3  Lev.  1.  r  Freero.  480.  2  Ch.  Cas.  109.  Pr.  Ch.  18«. 


siyB,  *<  The  doctrine  of  implied  or  presumptiye  revocations  seems  to 
'<  stand  upon  a  better  foundation  of  reason^  as  it  is  put  by  Lord  Kenyon, 
**  in  Doc  V.  Lancashire^  5  T.  JR.  58.  namely,  as  being  <  a  tacit  condition 
^<  annexed  to  the  will  when  made,  that  it  should  not  take  effect,  if  there 
"  should  be  a  total  change  in  tlie  situation  of  the  testator's  family,'  than 
**  on  the  ground  of  any  presumed  alteration  of  intention ;  which  altera- 
*'  tion  of  intention  should  seem  in  legal  reasoning  not  very  material, 
unless  it  be  considered  as  sufficient  to  found  a  presumption  in  fact^ 
that  an  actual  revocation  has  followed  thereupon.  But,  upon  what- 
ever g^rounds  tliis  rule  of  revocation  may  be  supposed  to  stand,  it  is 
on  all  hands  allowed  to  apply  only  in  cases,  where  the  wife  and  chil- 
**  dren,  the  new  objects  of  duty,  are  wholly  unprovided  for,  and  where 
"  there  is  an  entire  disposition  of  the  whole  estate  to  their  exclusion 
**  and  prejudice.  This,  however,  cannot  be  said  to  be  the  case,  where 
"  the  same  persons,  who,  afler  the  making  of  the  wiU,  stand  in  the 
•*  legal  relation  of  wife  and  children,  were  before  specificaUy  contcm- 
<' plated  and  provided  for  by  the  testator,  though  under  a  different 
**  character  and  denomination."  2  Eatt.  5ZQ. 

(5)  I  conceive  ^at  writing  the  name  at  the  beginning  would  never 
be  considered  a  signing  according  to  the  statute,  unless  the  whole  will 
was  written  by  the  testator  himself;  for  whatever  is  written  by  a 
Aranger  afler  the  name  of  the  testator,  affords  no  evidence  of  the  tes- 
tator's assent  to  it,  if  the  subscription  of  his  name  in  his  own  hand  is 
not  subjoined. 
V<>1..  II.  58 


« 
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instrumeat '  (6).    And,  ia  one  case  delermiiied  by  theeqvrt 
of  king's  bench  S  the  judges  were  extremely  strict  in  regard 
to  the  credibility)  or  rather  the  competency,  of  the  witnesses: 
for  they  would  not  allow  any  legatee,  nor  by  consequence  a 
creditor,  where  the  legacies  and  debts  were  charged  <m  the 
real  estate,  to  be  a  competent  witness  to  the  devise,  as  being 
too  deeply  concerned  in  interest  not  to  wish  the  establishment 
of  the  will ;  for,  if  it  were  established,  he  gained  a  security 
for  his  legacy  or  debt  from  the  real  estate,  whereas  otherwise 
he  bad  no  claim  but  on  the  personal  assets.   This  determina- 
tion however  alarmed  many  purchasors  and  creditors,  and 
threatened  to  shake  most  of  the  titles  in  the  kingdom,  that 
depended  on  devises  by  will.     For,  if  the  will  was  attested 
by  a  servant  to  whom  wages  were  due,  by  the  apothecary  or 
attorney  whose  very  attendance  made  them  creditors,  or  by 
the  minister  of  the  parish  who  had  ariy  demand  for  tithes  or 
ecclesiastical  dues,  (and  these  are  the  persons  most  likely  to 
be  present  in  the  testator's  last  illness,)  and  if  in  such  case 
the  testator  had  charged  his  real  estate  with  the  payment  of 
his  debts,  the  whole  will,  and  every  disposition  therein,  so  far 
as  related  to  real  property,  were  held  to  be  utterly  void. 
This  occasioned  the  statute  25  Geo.  II.  c.  6.  which  restored 

8  i  P,  Wms.-  74i.  t  Stra.  1253. 

■     .  I k — ^_ 

(6)  It  has  been  determined  to  be  in  his  presence,  if  he  is  apprizedjit 
tlie  time  of  the  attestation  of  the  witnesses,  and  was  in  a  situation  from 
which  he  might  have  seen  the  witnesses  subscribe  their  names.  At  in 
a  case  where  the  testator's  carriage  was  drawn  opposite  the  whidovt 
of  an  attorney's  office,  in  which  the  witnesses  attes|e4  the  will,  this  was 
clearly  determined  to  be  in  the  testator's  presence.  1  Bro.  99.  The 
object  of  this  requisition  in  the  statute  is  to  prevent  the  testator  and  the 
witnesses  from  being  imposedupon  by  the  substitution  of  another  instru* 
mcnt  or  a  fabricated  will.  Hence  the  attestation  of  a  will  is  void,  if  At 
the  time  Die  testator  is  in  a  state  of  insensibility.  Doug.  229« 
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both  the  competency  afid  the  credit  of  snqh  Ugaieea^  bf  declar- 
ing vmd  all  legacies  (7)  given  to  witnesses,  and  thereby  removing 
all  possibility  of  their  interest  affecting  their  testimmiy.  The 
same  statute  likewise  established  the  competency  oi  creditorat^  by 
directing  the  testimony  of  all  such  creditors  to  be  admitted;  but 
leaving  their  credit  (like  that  of  all  other  witnesses)  to  be  con* 
aidered,  on  a  view  of  all  the  circumstances,  by  the  court 
and  jury  before  whom  such  will  shall  be  contested.  [378} 
And  in  a  much  later  case  i^  the  testimony  of  three  wit- 
nesses who  were  creditors,  was  held  to  be  sufficiently  credible, 
though  the  land  was  charged  with  the  payment  of  debts  ;  and 
the  reasons,  given  on  the  former  determination  were  said  to  be 
insufficient  (8). 

Another  inconvenience  was  found  to  attend  this  new  method 
of  conveyance  by  devise ;  in  that  creditors  by  bond  and  other 
specialties,  which  affi:cted  the  heir  provided  he  had  assets  by 
descent,  were  now  defrauded  of  their  securities,  not  having  the 
same  remedy  against  the  deviaee  of  their  debtor.  To  obviate 
which,  the  statute  3  and  4  W.  and  M.  c.  14.  hath  provided,  that 
all  wills  and  testaments,  limitations,  dispositions,  and  appoint- 
ments of  real  estates,  by  tenants  in  fee-simple  or  having  power 
to  dispose  by  will,  shall  (as  against  such  creditors  only)  be 
deemed  to  be  fraudulent  and  void :  and  that  such  creditors  may 
maintidn  their  actions  jointly  against  both  the  heir  and  the 
devisee  (9). 

a  M.  31  Geo.  11.  •4  Bur.  L  430. 


^7)  This  extends  to  devises,  and  every  interest  g^ven  to  the  wit- 
nesses. 

(8)  The  subscribing  witnesses  may  afterwards  be  admitted  to  prove 
the  testator  was  insane  when  he  executed  his  will.  But  in  a  case 
where  the  three  witnesses  and  twelve  servants  swore  to  the  testator's 
insanity,  they  were  contradicted  by  the  whole  neighbourhood,  and  the 
subscribing  witnesses  were  afterwards  convicted  of  peijury.  Lowe  v. 
JoUiife,  1 BL  Mep.  365. 

(9)  A  devise  to  raise  a  portion  for  younf^er  children  according  to  an 
agreement  before  marriage,  and  a  devise  for  the  payment  of  debts,  arp 
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A  WILL  of  hoidSf  made  by  the  pennissi<m  aod  under  the  con- 
trol of  these  statutes^  is  considered  by  the  courts  of  law  not  so 
much  in  the  nature  of  a  testament^  as  of  a  conveyance  declaring 
the  uses  to  which  the  land  shall  be  subject :  with  this  dififerencey 
that  in  other  conveyances  the  actual  subscri/ition  of  the  witnesses 
is  not  required  by  law  v,  though  it  is  pi*udent  for  them  so  to  dO| 
in  order  to  assist  their  memory  when  living,  and  to  supply  their 
evidence  when  dead;  but  in  devises  of  lands  such  subscription 
is  now  absolutely  necessary  by  statute,  in  order  to  identify  a  con- 
veyance, which  in  its  nature  can  never  be  set  up  till  after  the 
death  of  the  devisor.  And  upon  this  notion,  that  a  devise  affect- 
ing lands  is  merely  a  species  of  conveyance,  is  founded  this  dis« 
tinction  between  such  devises  and  testaments  of  personal  chat- 
tels ;  that  the  latter  will  operate  upon  whatever  the  testator  dies 
possessed  of,  the  former  only  upon  such  real  estates  as  were  his 
at  the  time  of  executing  and  publishing  his  will  ^  (10).  Where- 

w  See  pa?.  307, 3M.  x  1  P.  Wms.  S75.    11  Mod.  148. 


exceptions  in  the  statute.  f§ct,  4.  But  it  has  been  held,  that  the  pay- 
ment of  the  debt  must  be  provided  for  effectually  in  order  to  brin^  it 
vrithin  the  exception.    1  Bro.  311.  2  Bro.  614. 

(10)  Lord  Mansfield  has  declared,  that  this  does  not  turn  upon  the 
construction  of  the  statute  32  Hen.  VIII.  c.  1.  (as  some  have  supposed), 
which  says,  that  any  person  htning  lands,  &c.  may  devise :  ibr  the  same 
rule  held  before  the  statute,  where  lands  were  devisable  by  custom. 
Ccm>p.  90.  It  has  been  determined,  that  where  a  testator  has  devised  all 
his  lands,  or  all  the  lands  which  he  shall  have  at  the  time  of  his  death ; 
if  he  purchases  copyholds  after  the  execution  of  the  will,  and  surren- 
ders them  to  the  uses  declared  by  his  will,  they  will  pass  by  the  will. 
Cov}p.  130.  Or  if  the  testator,  after  making*  such  a  devise,  purchases 
freehold  lands,  and  then  makes  a  codicil  duly  executed  according 
to  tlie  statute,  though  no  notice  is  taken  of  the  after-purchased 
lands ;  yet  if  the  codicil  is  annexed  to,  or  confirms  the  will,  or  as 
it  seems  has  a  reference  to  it,  this  amounts  to  a  republication  of 
the  will,  and  the  after-purchased  lands  will  pass  under  the  general 
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jbre  no  after-pmehaied  lands  will  p«ts  under  sucll  devise  ^ 

J  Moor.  255.     11  Mod.  127. 


deTise.  Gmp,  158.  Com,  383.  4  Bro,  3.  But  if  the  codicil  refers  ex- 
presaly  to  the  lands  only  devised  by  the  will,  then  the  after-purchased 
lands  will  not  pass  under  the  general  devise  of  the  will.  7  T,  JR.  482. 

This  too  is  a  general  rule,  that  if  a  man  is  seised  of  an  estate  in  fee, 
and  disposes  of  it  by  will,  and  aflerwards  makes  a  conveyance  of  the 
fee-simple,  and  takes  back  a  new  estate,  this  new  estate  will  not  pass 
by  the  will,  for  it  is  not  the  estate  wliidi  the  testator  had  at  the  time  of 
publishing  his  will. 

Some  cases  have  lately  produced  much  discussion  both  in  the  courts 
of  law  and  equity.  They  were  cases  where  articles  had  been  entered 
into  before  marriage,  b)r  a  man  possessed  of  estates  in  fee,  in  order  to 
make  certain  settlements  upon  his  wife  and  children,  and  in  which  he 
reserved  to  himself  the  reversion  in  fee,  which  reversion  he  afterwards 
disposed  of  by  his  will ;  and  after  the  making  of  his  will,  he  executed 
proper  conveyances  for  the  performance  of  the  marriage-articles,  in 
which,  after  the  limitations  to  his  wife  and  children,  he  took  back  the 
reversion  in  fee ;  this  was  held  to  be  a  revocation  of  the  will  by  lord 
Loughborough,  and  his  decision  was  afterwards  confirmed  by  the  house 
of  lords  in  the  case  of  Brydges  «.  Dutchess  of  Chandos.  3  Vea.  jun.  417. 

A  similar  decision  was  also  made  in  the  courts  of  common  pleas  and 
king's  bench,  in  the  case  of  Goodtitle  v.  Otway,  7  T.  R.  399.  In  that 
case  lord  Kenyon  lays  down  generally,  **  that  it  is  now  indisputably 
**  fixed,  that  where  the  whole  estate  is  conveyed  to  uses,  though  the 
**  ultimate  revernon  comes  back  to  the  grantor  by  the  same  instrument, 
«•  it  operates  as  a  revocation  of  a  prior  will."  7  T,  R.  419. 

Equity  admits  no  revocation,  which  would  not  upon  legal  grounds  be 
a  revocation  at  law.  There  are  three  cases  which  are  exceptions  to 
this  general  rule,  viz.  mortgages,  which  are  revocaUons  pro  tanto  only, 
a  conveyance  for  payment  of  debts,  or  a  conveyance  merely  for  the  pur- 
pose of  a  partition  of  an  estate.  In  the  two  first  a  court  of  equity  decrees 
the  redemption,  or  the  surplus,  to  that  person  who  would  have  been 
entitled  if  such  mortgage  or  conveyance  had  not  existed,  /.  e.  the 
devisee.  2  Tf^.  jun.  428. 

/ 
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unless  subsequent  to  the  purchase  «or  cQntMct^,.the  deviaor 

republishes  his  will^  ( 1 1  )• 

Wb  have  now  con^dered  the  several  species  of  common 
assurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  and  conveyed  from  one  man  to  another.  But, 
before  we  conclude  this  he^,  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been 
laid  down  by  courts  of  justice^  for  the  construction  and  exposi- 
tion of  them  all.    These  are, 

1.  That  the  construction  btjuvorablej  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of 
law  will  admit  *».  For  the  maxims  of  law  are,  that  "  verba 
"  intentioTU  debent  inservire  ;**  and  "  benigne  interfirelamur 
*'  chartaa  fir  opt  er  aimfilicitatem  laicorum**  And  therefore  the 

z  1  Ch.  Cai.  39.     3  Ch.  Cas.  144.  a  Salk.  238.  b  And.  <0. 


(II)  If  an  estate  is  g^ven  to  A  and  his  heirs,  or  to  A  and  the  heirs 
of  his  body,  or  any  interest  whatever  to  A,  luid  A  dies  before  the  tes- 
tator, the  devise  is  lapsed  and  void,  and  the  heir  of  A  can  claim  no 
benefit  from  the  devise.  A  severe  instance  of  this  rule  occurred  not 
long^  ag-o  in  Ireland.  A  father  devised  his  estate  to  his  eldest  son  and 
tile  heirs  of  his  body,  and  upon  failure  of  his  issue  to  his  second  son  in 
like  manner  in  tail ;  the  eldest  son  died  before  the  father,  leavin|^  several 
children ;  and  the  fatiier,  supposing  ,that  the  eldest  of  them  weuM  take 
under  the  devise,  made  no  alteration  in  his  will ;  the  consequence  was, 
that  the  devise  was  lapsed  and  void,  and  the  second  son  was  entitled 
by  the  will  to  an  estate -tail,  in  exclusion  of  the  children  of  the  eldest 
brother,  the  first  objects  of  the  father's  bounty  and  regpard. 

The  court  of  king's  bench  in  IreUnd  decided  in  favor  of  the  grand- 
sen  ;  but  that  decision  was  reversed  by  the  king's  bench  and  l|cnne  of 
lords  here,  the  question  being  too  clear  to  admit  a  doubt.  White  «. 
White,  6  T.  R.  518.  1  Bro.  219.  Boug.  330. 


GHAF.tfS.  OF  THINOS.  379 

oonalruclaon  nxiiit  also  he  reaaonable^  and  agreeable  to  cdn- 

mon  understanding  ^. 

2.  That  guq^iea  in  verbis  nulla  est  arndiguiiasj  ibi  nulla 

^xfiositio  contra  verba  Jienda  eat  ^ :  but  that,  where  the  intent- 
tion  is  clear,  too  minute  a  stress  be  not  laid  on  the  strict  and 
precise  signifiqation  of  words  i  nam  qui  haeret  in  literoy  haeret 
in  cortice.  Therefore,  by  a  grant  of  a  remainder  a  reversion 
may  well  pass,  and  e  converso  ^.  And  another  maxim  of  law 
is,  that  ^^  mala  grammatica  non  vitiat  chartam  ;"  neither  false 
English  nor  bad  La^  will  destroy  a  deed^.  Which  perhaps 
a  classical  critic  may  think  to  be  no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it.  '^  J^am  ex  ante^ 
*'  cedentibus  et  conseguentibus  Jit   ofttima   inter/ire^ 

"  tatio  «."     And  therefore  that  every  part  of  it  be  (if    [380] 
X)ossible)  made  to  take  effect :  and  no  word  but  what 
may  operate  in  some  shape  or  other  ^.     "  JVam  verba  debent 
**  inteUigi  cum  effectUy  ut  res  magis  valeat  quam  fiereat  *.** 

4.  That  the  deed  be  taken  most  strongly  against  him  that 
is  the  agent  or  contractor,  and  in  favor  of  the  other  party. 
^^  Verba  fortius  accifiiuntur  contra  fir  of  event  em, ^*  As,  if  tenant 
in  fee-simple  grants  to  any  one  an  estate  for  life,  generally, 
it  shall  be  construed  an  estate  for  the  life  of  the  grantee  i. 
For  the  principle  of  self-preservation  will  make  men  suffi- 
ciently careful,  not  to  prejudice  their  own  interest  by  the  too 
extensive  meaning  of  their  words :  and  hereby  all  manner  of 
deceit  in  any  grant  is  avoided  ;  for  men  would  always  affect 
ambiguous  and  intricate  expressions,  provided  they  were 
aflerwards  at  liberty  to  put  their  own  construction  upon 
them.    But  here  a  distinction  must  be  taken  between  an 

•c  1  BnlsL  175.    Hob.  304.  '  g  1  Bobtr.  lOf. 

4  S  Sfttmd.  157.  V  h  I  P.  Wntt.  4S7. 

eHolx27.  i,Plawd.4i«. 

^i'  K>  Bep.  139.   C«.  liCt.  a»3.  9  Show.  334.  .)  Co.  Litt,  Al. 
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indtatore  and  a  deed<-poll :  for  the  words  of  an  mdenture, 
executed  by  both  parties  are  to  be  considered  as  the  words 
of  them  both ;  for,  though  delivered  as  the  words  of  one 
party)  yet  they  are  not  his  words  only,  because  the  other 
party  hath  given  his  consent  to  every  one  of  them.  Bnt 
in  a  deed-poll,  executed  only  by  the  grantor,  they  are  the 
wdrds  of  the  grantor  only,  and  shall  be  taken  most  strongly 
against  him  ^.  And,  in  general,  this  rule,  being  a  rule  of 
some  strictness  ahd  rigor,  is  the  last  to  be  resorted  to ;  and 
is  never  to  be  relied  upon,  but  where  all  other  rules  of  expo- 
sition fail  ^ 

5.  That,  if  the  words  will  bear  two  senses,  one  agree- 
able to,  and  another  against  law ;  that  sense  be  preferred, 
which  is  most  agreeable  thereto™.  As  if  tenant  in  tail  lets 
a  lease  to  have  and  to  hold  during  life  generally,  it  shall  be 
construed  to  be  a  lease  for  his  own  life  only,  for  that  stands 
with  the  law ;  and  not  for  the  life  of  the  lessee,  which  is 

beyond  his  power  to  grant. 
[381]         6.  That,  in  a  deed,  if  there  be  two  clauses  so 

totally  repugnant  to  each  other,  that  they  cannot 
stand  together,  the  first  shall  be  received  and  the  latter  re- 
jected" :  wherein  it  differs  from  a  will ;  for  there,  of  two  suck 
repugnant  clauses  the  latter  shall  stand  <>.  Which  is  owing 
to  the  different  natures  of  the  two  instruments ;  for  the  first 
deed  and  the  last  will  are  always  most  available  in  law  (13). 

k  Co.  litt.  134.  n  Hardr.  04. 

I  Bocoti^  Elem.  c.  3.  o  Co.  Lltt.  112. 

m  Co.  Litt.  42. 


(12)  Such  waa  held  to  be  the  law  in  the  time  of  lord  Coke ;  but  now 
where  the  same  estate  is  given  by  the  testator  to  two  persons  in  dif- 
ferent parts  of  bis  will,  they  are  construed  to  take  the  estate  as  joinlv 
tenants,  or  tenants  in  oommon,  according  to  tire  limitations  of  the  estates 
and  interests  devised.  3  Ati.  493.  Marg.  Co:  Litt.  112.  *. 
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Yet  in  bjoth  cases  we  should  rather  attempt  to  reconcile 
them  P. 

7.  That  a  devise  be  most  fitvorably  expounded^  to  pur* 
sue  if  possible  the  will  of  the  devisor,  who  for  want  of  advice 
or  learning  may  have  omitted  the  legal  or  proper  phrases. 
And  therefore  many  times  the  law  dispenses  with  the  want 
of  words  in  devises,  that  are  absolutely  requisite  in  all  other 
instruments.  Thus  a  fee  may  be  conveyed  without  words 
of  inheritance  4;  and  an  estate-tail  without  words  of  pro- 
creation ^  {IS),    By  a  will  also  an  estate  may  pass  by  mere^ 

p  Cro.  Eliz.  430.    1  Vern.  30.  q  See  pag>  lOt.  r  See  pag.  Hi. 


(13)  In  the  celebrated  case  of  Perrin  v.  Blake,  the  question  wad 
this,  viz.  whether  the  manifect  intention  of  the  testator  to  give  to  the 
first  taker  an  estate  for  life  only  ought  to  prevail,  or  that  he  should 
have  an  estate-tail  from  the  construction,  which  would  have  clearly 
Wen  put  upon  the  same  words,  if  they  had  been  used  in  a  deed.  The 
devise  in  substance  was  as  follows ;  the  testator  declared,  it  is  my  intent 
and  meaning,  that  none  of  my  children  should  sell  or  dispose  of  my 
estate  for  longer  term  than  bis  own  life ;  and  to  that  intent  I  give  my 
son  John  Williams  my  estate  during  his  natural  life,  remainder  to  my 
brother-in-law  during  the  life  of  my  son  John  Williams  (the  design  of 
that  being  to  support  the  contingent  remainder) ;  remainder  to  the  heim 
of  the  body  of  John  WiUiams.  Lord  Mansfield  and  two  other  judges 
of  the  court  of  king^s  bench  determined,  that  John  WUliams  took  an 
estate  for  life  only ;  but  upon  a  writ  of  error  to  the  exchequer-chamber, 
the  decision  was  reversed,  and  six  out  of  eight  of  the  other  judges  held« 
that  John  Williams  took  an  estate-tail,  which  of  consequence  gave  bim 
an  absolute  power  of  Ming  or  disposing  of  the  estate  as  he  pleased. 
The  discussion  of  this  subject  called  forth  a  splendid  display  of  legal 
learning  and  ing^uity.  Yet  it  has  since  been  observed  by  a  learned 
judge,  that  as  one  of  the  judges  held  that  John  WUUams  took  an  estate- 
tail,  because  he  was  of  opinion  that  such  might  be  presumed  to  be  the 
testator's  intention,  no  argument  in  future  can  be  drawn  from  this  cases 
because  one  half  of  the  judges  relied  upon  tlie  ground  of  intention 
alone.  And  the  Editor  entirely  concurs  with  that  learned  judge^  that 
VOL.  tl.  ^9 
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iinpUefidon»  without  anf  ^wpnms  words  to  directits  coune. 
AsL)  where  a  man  devises  lands  to  his  heir  at  laws  after  the 
death  of  his  wife :  here^  though  no  estate  is  given  to  the 
wife  in  express  terms,  yet  she  shall  have  •n  estate  for  life 
by  implication* ;  for  the  intent  of  the  testator  is  dearly  to 
postpone  the  heir  till  after  her  death ;  andy  if  she  does  not 
take  it,  nobody  else  can  (14).  So  also,  where  a  devise  is  of 
black-acre  to  A  and  of  white-acre  to  B  in  tail,  and  if  they 
both  die  without  issue,  then  to  C  in  fee ;  here  A  and  B 
have  cro«9  remaindera  by  implicationy  and  on  the  feiiure  of 

«  H  13  Hen.  VH.  17.    1  Vcntr.  376. 


it  is  the  first  and  gpreat  rule  in  the  exposition  of  wills»  and  to  which  all 
other  rules  must  bend,  that  the  intention  of  the  testator  expressed  in 
his  will  shall  prevail,  provided  it  be  consUtent  viith  the  rulet  of  tan  ;  that 
is,  provided  it  can  be  effectuated  consistently  with  the  limits  and  bounds 
which  the  law  prescribes.  Mr.  J.  Buller,  Doug,  322.  To  argue  ^at 
the  intention  shall  be  frustrated  by  a  rule  of  construction  of  certain  wonb, 
is  to  say  that  the  intention  shall  be  defeated  by  the  use  of  the  veiy 
words  which  the  testator  has  adopted  as  the  best  to  communicate  his 
intention,  and  of  which  the  sense  is  intelligible  to  all  mankind. 

Where  technical  pbrases  and  terms  of  art  are  used  alone  by  a  testa* 
tor,  it  is  fair  to  presume  that  he  knew  their  artificial  import  and  signi- 
ficafion,  and  tliat  such  was  his  will  and  intention ;  but  where  he  htip' 
pens  to  introduce  them,  and  at  the  same  time  in  efiTect  declares  that  I 
do  not  intend  what  conveyancers  understand  by  these  words,  but 
my  intention  is  to  dispose  of  my  estate  directly  contrary  to  the  construe- 
tion  generally  put  upon  them  ;  surely  courts  of  justice  are,  or  ought  to 
be,  as  much  at  liberty,  or  rather  imder  an  obligation,  to  efifectuate  that 
intention  as  far  as  the  law  will  admit,  as  if  he  had  expressed  it  in  the 
most  apt  and  appropriate  language.  1  BL  JRep,  672.  4  Burr.  2579. 
Doug,  329.    Fearne,  113.    Harg.  Tracts^  351.  490. 

(14)  But  it  has  been  thought,  that,  if  it  is  given  to  a  stranger  afber 
the  wife's  death,  the  devise  raises  no  implication  in  favor  of  the  wifr, 
for  it  may  descend  to  the  heir  during  tlie  life  of  the  wife,  which  possi- 
bly may  have  been  the  testator's  intention*    Cro,  yac  7$. 
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eithei^a  iftStte^  the  o^er  or  his  issue  shtll  tidie  the  whole  ; 
and  C's  remsiiider  over  shall  be  postponed  till  the  issue; of 
both  shall  .fkil^.  But)  to  aTOid  QdiifiisioQ>  no  suoh  cross 
fetnainders  are  allowed  between  more  than  two  deYi'* 
sees  *^  ( 1 5) :  andy  in  general,  where  any  implications 
are  allowed,  they  must  be  such  as  are  nec^##afy  (or  [3823 
at  least  highly  firebabiej  and  not  merely  /lontihle  im- 
plications^. And  herein  there  is  no  distinction  between 
the  rules  of  law  and  of  equity  s  for  the  will,  being  consi^ 
dered  in  both  courts  in  the  light  of  a  limitation  of  uses  ^,  is 
construed  in  each  with  equal  &vor  and  benignity^  and  ex« 
Iiounded  rather  on  its  own  particular  ciixumstances,  than  b]i 
a|iy  general  rules  of  positive  law.  -j 


t  Freem.  484. 

o  CrOb  Jac  055.  1  Veoltr.  284.  2  Sbow.  130. 


w  Vaugh.  262. 

X  Fitai§.  S3A.    11  Mod.  153. 


(15)  The  contrary  has  for  some  time  been  fully  established ;  and  this 
has  been  laid  down  by  lord  Mansfield  as  a  general  rule ;  tn>.  wherever 
«ross  remainders  are  to  be  raised  between  two  and  no  more,  the  favor^* 
able  presumption  is  in  support  of  cross  remainders  :  where  between 
more  than  two^  the  presumption  is  against  them  {  but  the  intention  of 
the  testator  may  defeat  the  presumption  in  either  case. 

And  the  Editor  conceives  that  cross  remaindA^  would  be  raised  in 
every  case,  in  which  it  appears  to  be  the  testator's  intention  Utiit  the 
subsequent  devisee  shall  take  nothing  till  the  issue  of  all  the  first  devi- 
sees are  extinct    Ctnxf.  777.  797^    AT.  It.  71%. 

In  a  case,  where  cross  remainders  were  created  by  a  deed,  tod 
Kenyon  declared^  that,  <<  no  technical  precise  form  of  words  is  neces- 
•(  sary.to  create  cross  remainders,  though  in  the  verboseness  of  con- 
*'  veyancers  an  abundance  of  words  is  generally  introduced  in  deeds 
*•  for  this  purpose."  5  T.  H.  431.  But  cross  remainders  cannot  be 
created  iu  a  det^d,  as  in  a  will,  by  implication,  not  even  where  the  ulti« 
mate  limitation  is  given  "  in  default  of  aU  such  issue,*^  which  words 
would  probtMy  create  cross  renaindera  amongst  any  number  in  a  will. 
5  T.  M.  521.    1  Eatt,  416. 

In  a  will  there  may  be  cross  remainders  amongst  any  number  by 
implication,  where  it  is  the  manifest  intention  of  the  testator,  though 
he  has  giren  the  estates  to  the  respective  heirs  of  their  bodies.  2  Ecut,  36. 
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And  thus  we  have  taken  a  transient  vieWi  ih  this  «M  tfae 
tkree  preceding  chafitera,  of  a  very  large  and  diliiiaiTe  sab- 
jecty  the  doctrine  of  common  assurances  :  whidi  concludes 
our  observations  on  the  tiUe  to  things  real,  or  the  means  bf 
which  they  may  be  reciprocally  lost  and  acquired.  We  have 
before  considered  the  ettatcM  which  may  be  had  in  tliem) 
with  regard  to  their  duration  or  quantity  of  interest,  the 
time  of  their  enjoy ment,  and  the  number  and  connections' 
of  the  persons  entitled  to  hold  them :  we  have  examinei 
the  tcnuresj  both  andent  and  modem,  whereby  those  estates 
'  have  been,  and  are  now,  holden :  and  have  distinguished  tfae^ 
Qbject  of  all  these  inquiries,  namely,  things  real,  into  the 
corporeal  or  substantial,  and  incorporeal  or  ideal  kind  ;  and 
have  thus  considered  the  rights  of  real  property  in  every 
light  wherein  they  are  contemplated  by  the  laws  of  England.- 
A  system  of  laws,  that  differs  much  from  every  other  sys- 
tem, except  those  of  the  same  feodal  origin,  in  its  notions 
and  regulations  of  landed  estates ;  and  which  therefore  could 
in  this  particular  be  very  seldom  compared  with  any  other. 

The  subject,  which  has  thus  employed  our  attention,  is 
of  very  extensive  use,  and  of  as  extensive  variety.  And  yet, 
I  am  afraid,  it  has  afforded  the  student  less  amusement  and 
pleasure  in  the  pursuit,  than  the  matters  discussed  in  the 
preceding  volume.  To  say  the  trut^,  the  vast  alterations 
which  the  doctrine  of  real  property  has  undergone  from  the 
conquest  to  the  present  time ;  the  infinite  determinations 
upon  points  that  continually  arise,  and  which  have  been 
heaped  one  upon  another  for  a  course  of  seven  centuriesi 
without  any  order  or  method  ;  and  the  multiplicity 
([3833  ^^  ^^^  ^^  parliament  which  have  amended,  or  some* 
times  only  altered,  the  common  law :  these  causes 
have  made  the  study  of  this  branch  of  our  national  jurispru- 
dence a  little  perplexed  and  intricate.  It  hath  been  my 
endeavour  principally  to  select  such  parts  of  it,  as  were  of 
the  most  general  use,  where  the  principles  were  the  most 
dimple,  the  reasons  of  them  the  most  obvious^  and  the  prac- 
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lice  the  least  embarrassed. .'  Yet  I  cannot  iNresuine  that  I 
have  always  been  thoroughly  intelligible  to  such  of  my  rea* 
4ers9  as  were  before  strangers  even  to  the  very  terms  of  artf 
wJiich  I  have  been  obliged  to  make  use  of:  though^  when- 
ever those  have  first  occurred}  I  Ixave  generally  attempted  a 
short  explication  of  their  meaning.  These  are  indeed  the 
more  numerous,  on  account  of  the  different  languages,  which 
our  law  has  at  different  periods  been  taught  to  speak ;  the 
^fficulty  arising  from  which  will  insensilAy  diminish  by  use 
and  familiar  acquaintance.  And  therefore  I  shall  close  this 
branch  of  our  inquiries  with  the  words  of  air  Edward  Cokes^  i 
^  albeit  the  student  shall  not  at  any  one  day,  do  what  he  cani 
^  reach  to  the  full  meaning  of  all  that  is  here  laid  down,  yet 
^  let  him  no  way  discourage  himself  but  proceed ;  for  on 
i<  some  other  day,  in  some  other  place,''  (or  perhaps  upon  a 
second  perusal  of  the  same,)  <Vhis  doubts  will  be  prpbably 
w  removed,** 

f  Prpeoke  t»  1  Inyt. 


'  ^ 
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CHAPTER  THE  TWENTY-FOURTH. 


OF  THINGS  PERSONAL- 

w  NDER  the  name  of  things  fiersonal  are  included  alt  sorts 
6f  things  moveable^  which  may  attend  a  man's  person  whercTCf 
he  goes ;  and  therefore,  b^in^  onfy  the  objects  of  the  law 
while  they  remain  within  the  limits  of  its  jurisdiction,  and 
being  also  of  a  perishable'  <}uality,'  are  not  csfccmed  of  so 
high  &  nature,  nor  paid  sb  much  regard  to  by  the  law,  as 
things  that  are  in  their  nature  more  permanent  and  immove* 
abhy  as  lands,  and  houses,  and  the  profits  issuing  thereout. 
These  being  constantly  within  the  reach,  and  under  the  pro- 
tection of  the  law,  were  the  principal  fevorites  of  our  first 
legislators :  who  took  all  imaginable  care  in  ascertaining  the 
rights,  and  directing  the  disposition,  of  such  property  as 
they  imagined  to  be  lasting ;  and  which  would  answer  to 
posterity  the  trouble  and  pains  that  their  ancestors  employed 
about  them  :  but  at  the  same  time  entertained  a  ver^  low  and 
contemptuous  opinion  of  all  personal  estate,  which  they  re- 
garded as  only  a  transient  commodity.  The  amount  of  it 
indeed  was  comparatively  very  trifling,  during  the  scarcity 
of  money  and  the  ignorance  of  luxurious  refinements,  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  the 
fifteenth^  tenths  or  sometimes  a  much  larger  proportion,  of  all 
the  moveables  of  the  subject,  was  frequently  laid  without 
scruple,  and  is  mentioned  with  much  unconcern  by  our 
ancient  historians,  though  now  it  would  justly  alarm  our  opu- 
lent merchants  and  stockholders.  And  hence  likewise  may 
be  derived  the  frequent  forfeitures  inflicted  by  the  common 
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law,  oialltL  maa^  ^obds  and  chattek^  for  miirtieiiavioun  and 
inadveitencies  thatat  present  hardly  seem  to  deserve  so 
aevere  a  pimisfament.  Our  ancient  law-books,  which  are 
founded  upon  the  foodal  proviaions)  do  not  therefore  often 
condescend  to  regulate  this  species  of  property.  There  is 
not  a  chapter  in  Bntton  or  the  mirroir,  that  can  feirly  be 
leferned  to  this  head;  and  the  little  that  is  to  be  found  in 
Gknnl,  Bracton^  and  Fleta,  seems  principally  borrowed 
from  the  civilians.  But  of  later  years,  since  the  introduc* 
tien  and  extension  of  trade  and  commerce,  which  are  entirely 
occupied  in  this  species  of  property,  and  have  greatly  aug- 
mented its  quantity  and  of  course  its  value,  we  have  learned 
ta  conceive  different  ideas  of  it.  Our  courts  now  regard  a 
man's  personalty  in  a  light  nearly,  if  not  quite,  equal  to  his 
realty :  and  have  adopted  a  more  enlarged  and  less  technical 
.mode  of  considering  the  one  than  the  other;  frequently 
drawn  from  the  rules  which  they  found  already  established 
by  the  Roman  law,  wherever  those  rules  appeared  to  be 
well-grounded  and  opposite  to  the  case  in  question,  but 
principally  from  reason  and  convenience,  adapted  to  the 
circumstances  of  the  times  ;  preserving  withal  a  due  regard 
to  ancient  usages,  and  a  certain  feodal  tincture,  which  is 
still  to  be  found  in  some  branches  of  personal  property. 

But  things  persona],  by  our  law,  do  not  only  include 
things  moveable^  but  also  something  more :  the  whole  of 
which  is  comprehended  under  the  general  name  t>f  chatteltf 
which,  sir  Edward  Coke  says  ^,  is  a  French  word  signifying 
goods.  The  appellation  is  in  truth  derived  from  the  tech* 
nical  Latin  word,  catalla  ;  which  primarily  signified'  only 
beasts  of  husbandry,  or  (as  we  still  call  them)  cattle^  but  in 
its  secondary  sense  was  applied  to  all  moveables  in  general'*. 
In  the  grand  coustumier  of  Normandy  ^  a  chattel  is  described 
as  a  mere  moveable,  but  at  the  same  time  it  is  set  in  oppo- 
sition to  a  fief  or  feud :  so  that  not  only  goods,  but  whatever 
was  not  a  feud,  were  accounted  chattels.    And  it  is  in  this 

«  1  nut.  DM.  b  Dafimae.  n.  4Bf .  c  c^  17. 
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latter,  more  ezt^idedy  negatiTe  senses  that  our  law  adopts  it ; 
the  idea  of  goods,  or  moveables  only,  being  not  sufficientljr' 
comprehen^ve  to  take  in  every  thing  tliat  the  law  considers 
as  a  chattel  intei^H.  For  smce,  as  the  commentator  on  the 
€QU9tumier^  observes,  there  are  two  requisites  to  make  a 
fief  or  heritage,  duration  as  to  time,  and  immobility  with 
regard  to  place  ;  whatever  wants  either  of  these  qualities  is 
not,  according  to  the  Normans,  an  heritage  or  fief;  or,  ac« 
cording  to  us,  is  not  a  real  estate :  the  consequence  of  which 
in  both  laws  is,  that  it  must  be  a  personal  estate,  or  chattd.. 

Chattels  therefore  ai*e  distributed  by  the  law  into  two 
kinds  ;  chattels  real^  and  chattels  fiereonal «. 

1.  Chattels  realj  saith  sir  Edward  Coke^,  are  such  as 
Concern,  or  savor  of,  the  realty  ;  as  terms  for  years  of  land, 
wardships  in  chivalry,  (while  the  military  tenures  subsisted,) 
the  next  presentation  to  a  church,  estates  by  a  statute-mer-^ 
chant,  statute«staple,  elegitj  or  the  like ;  of  all  which  we  have 
already  spoken.  And  these  are  called  real  chattels,  as 
being  interest^  issuing  out  of,  or  annexed  to,  real  estates :  of 
which  they  have  one  quality,  viz.  immobility,  which  deno- 
minates them  reali  but  want  the  other,  viz.  a  sufficient, 
legal  indeterminate  duration  ;  and  this  want  it  is,  that  con- 
stitutes them  chatteU.  The  utmost  period  for  which  they  can 
last  is  fixed  and  determinate,  either  for  such  a  space  of  time 
certain,  or  till  such  a  particular  sum  of  money  be  raised  out 
of  such  a  particular  income  ;  so  that  they  are  not  equal  in 
the  eye  of  the  law  to  the  lowest  estate  of  freehold,  a  lease 
for  another's  life  :  their  tenants  were  considered  upon  feodal 
principles,  as  merely  bailifis  or  farmers ;  and  the  tenant  of 
the  freehold  might  at  any  time  have  destroyed  their  interest 
till  the  reign  of  Henry  VIII  s.  A  freehold,  which  alone  is 
a  real  estate,  and  seems  (as  has  been  said)  to  answer  to  the> 

d  n'convlendroit  qoil  ftitt  non  rooaiuible  ensuirir  le  corps ;  immeublcf  sont  choset  qtd 

«ft  de  duree  a  touaoon.  fbl.  107.  B.  nepeiiventeiisQMrleeor|»,iue«tretniMpor' 

c  So  ttio^  in  the  Nonnui  law,  Cateux  aont  tce«,  et  toat  ce  qui  n*e«t  point  en  heritagBi. 

tteoMcB  et  tmmeubles :  licomme  inrab  mcu-  LL.  Will  Nothi,  c. 4.  apud  ]>tt&emc.IL409. 

llQi  iQBt  ^  tipanspotter  w  paiTvot,  ec  €  I  latt.  219.                   ^  See  page  141 
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fief  in  Nf^rmandf,  Is  conv^eyed  by  corporal  investiture  and 
lirery  of  seisin ;  which  g^ives  the  tenant  so  strong  a  hold  of 
the  land,  that  it  nerer  after  can  be  wrested  from  him  during 
his  life,  but  by  his  own  act,  of  voluntary  transfer  or  of  for* 
Ibtture;  or  else  bf  the  happening  of  some  future  contingency, 
as  in  estates  /lur  auter  vicy  and  the  determinable  freeholds 
mentioned  in  a  former  chapter^.  And  even  thesiC)  being  of 
an  uncertain  duration,  may  by  possibility  last  for  the  owner^s 
Mfb  (  for  the  law  will  not  presuppose  the  contingency  to  hap- 
pen before  it  actually  does,  and  till  then  the  estate  is  to  all 
intents  and  purposes  a  life-estate,  and  therefore  a  freehold 
interest.  On  the  other  hand,  a  chattel  interest  in  lands,  which 
the  Normans  put  in  oppositioti  to  fief,  and  We  to  freehold,, 
is  conveyed  by  no  seisin  or  corporal  investiture,  but  the  pos- 
session is  gained  by  the  mere  entry  of  the  tenant  himself;  and 
it  will  certainly  expire  at  a  time  prefixed  and  determined,  if 
not  sooner.  Thus  a  lease  for  years  mu^t  necessaniy  fail  at  the 
end  and  completion  of  the  term ;  the  next  presentation  to  a 
church  is  satisfied  and  gone  the  instant  it  comes  into  posses- 
sion, that  is,  by  the  first  avoidance  and  presentation  to  the 
living ;  the  conditional  estates  by  statutes  and  elegit  are  deter- 
mined as  soon  as  the  debt  is  paid ;  and  so  guardianships  in 
chivalry  expired  of  course  the  moment  that  the  heir  came  of 
age«  And  if  there  be  any  other  chattel  real,  it  will  be  found 
to  correspond  with  the  rest  in  this  essential  quality, .  that  its 
duration  is  limited  to  a  time  certain,  beyond  which  it  cannot 
subsist. 

2.  Chattels  fteraonal  are,  properly  and  strictly  speaking, 
things  moveable;  which  may  be  annexed  to  or  attendant  on 
the  person  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  house- 
hold-stuff, money,  jewels,  com,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  transferred  from 
place  to  place.     And  of  this  kind  of  chattels  it  is,  that  vrx> 
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are  principally  to  speak  in  the  remainder  of  this  boc^ spr- 
ing been  unaToidably  led  to  consider  the  nature  of  duttds 
real,  and  their  incidents,  in  the  former  cbi^len 
[388}  which  Were  employed  upcMi  real  estates:  that  kind 
of  property  being  of  a  mongrel  amphibious  natnre} 
originally  endowed  with  one  only  of  the  characteristics  d 
each  species  of  things ;  the  iitimobility  of  things  reai,  aad 
the  precarious  duration  of  things  personal.    ' 

Chattel  interests  being  thus  distinguished  and  distribo- 
ted,  it  will  be  proper  to  consider,  first,  the  nature  of  that 
prop^erty^  or  dominion,  to  which  they  are  liable ;  whidi  nuit 
be  principally,  nay  solely,  referred  to  peracmal  chitftds:  and, 
secondly,  the  title  to  that  4>roperty,  or  how  it  may  be  Joit 
'  and  acquired.    Of  each  of  theso^hi  ita  order. 
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OF  PROPERTY  IN  THINGS  PERSONAL. 


i  ROPERTY,  in  chattels  personal,  may  be  either  in/iosaes' 
»ion  ;  which  is  where  a  man  hath  not  only  the  right  to  enjoy > 
but  hath  the  actual  enjoyment  oi^  the  thing :  or  else  it  is  in 
action ;  where  a  man  bath  only  a  bare  right,  without  any 
occupation  or  enjoyment.  And  of  these  the  former,  or  pro- 
perty in  poaaeaMOHj  is  divided  into  two  sorts,  an  absolute  and 
a  gttaiified  property. 

I.  FiRS-T  then  of  property  in  fiOMseasian  abaotute  ;  which  is 
where  a  man  hath,  solely  and  Exclusively,  the  right,  and  also 
the  occupation,  of  any  moveable  chattels  ;  so  that  they  can- 
not be  transferred  horn,  him,  or  cease  to  be  his,  without  his 
own  act  or  de&ult.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  lihe :  such  also  may  be  all  vegetable  productions,  aa 
the  frtiit  or  other  parts  of  a  plant,  when  severed  fh>m  the 
body  of  it ;  or  the  whole  pl^t  itself,  when  severed  from  the 
ground  ;  none  of  which  can  be  moved  out  of  the  owner's 
possession  without  his  own  act  or  consent,  or  at  least  withr 
out  doing  him  an  injury,  which  it  is  the  business  of  the  law 
to  prevent  or  remedy.  Of  these  therefore  there  ren^ains 
little  to  be  said. 

But  with  regard  to  animalsy  which  have  in  themselves  a 
principle  and  power  of  motion,  and  (unless  particularly  con- 
fined) can  convey  themselves  from  one  part  of  t\f.e  world  to 
another,  there  is  a  great  difference  made  with  respect  to  their 
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several  classes^  not  only  in  otir  law^  but  in  the  ]4w  of  nature 
and  of  all  civilized  nations.  They  are  distinguished  into 
such  as  9sedomita€i  and  such  as  areyrro^  na€urue  :  sonie  being 
of  a  tame  and  others  of  a  wild  ^vposttion.  In  such  as  are 
of  a  nature  tame  and  domestic^  (as  horses,  kine,  sheep*  poul*^ 
try,  and  the  like,)  a  man  may  have  as  absolute  a  property  as 
in  any  inanimate  beings ;  because  these  continue  perpetually 
in  his  occupc^tion,  and  will  not  stray  from  his  house  or  person^ 
unless  by  accident  or  fraudulent  enticement,  in  either  of 
which  cases  the  owner  does  not  lose  his  property  > :  in  which 
our  law  agrees  with  the  laws*  of  France  and  Holland^. 
>  The  stealing,  or  forcible  abduction^of  such  property  as  this^ 
is alsofelony ;  for  these  are  things  of  intnnsie  value, serving 
for  the  food  of  man,  or  else  for  the  uses  of  husbandry^. 
But  in  animals  ferae  naturae  a  man '  can  have  no  abs<dutB 
property. 

Of  all  tame  and  domestic  animals,  the  brood  belongs  tx> 
the  owner  of  the  dam  or  mother ;  the  English  law  agreeing 
with  the  civil,  that  ^^  partus  seqiutur  ventrem"  in^the  brute 
creation,  though  for  t)^e  most  part  in  the  human  species  it 
disallows  that  maxim.  And  therefore  in  the  laws  of  Eng- 
land^, as  well  as  Rome^  *^  eguam  meam  equus  tutu  firaeg' 
^^  nantemfecerit^  non  est  tuum  $ed  meum  quodnatuni est,**  And, 
for  this  Puifendorf^  gives  a  sensible  rea^n :  not  only  because 
the  male  is  frequently  unknown  ;  but  also  because  the  dam, 
during  the  time  of  her  pregnancy,  is  almost  useless  to  Uie 
proprietbr,  and  must  be  maintaiiie'd  with  great  expense  and 
care :  wherefore  as  her  owner  is  the  loser  by  her  pregnancy^ 
he  ought  to  be  the  gainer  by  her  brood*  An  exception  to  this, 
rule  is  in  the  case  of  young  cygnets ;  which  belong  equally 
to  the  owner  of  the  cock  and  hen,  and  shall  be  divided  be- 
tween them  «.  But  here  the  reasons  of  the  genera)  rule  cease, 
aAd  cesaante  raiione  ce$$at  et  iflsa  UJt:**  for  the  male  is  well 

a  S  Mod-  319.  c  Ff.  6. 1. 5. 

b  Vkin.  in  Inat^.  2.  Uul.  see.  15:  f  L.  of  N.  U  4.  «.  7. 

ti.lM»yV.C.6n,5U,  .g7Hfp.l7. 
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known,  by  Ms  constant  association  with  the  female ;  aikl  fof 
the  same  reason  the  owner  of  the  one  doth  not  suffer  more 
disadvantage,  durinf^  the  ^me  of  pregnancy  and  nurture, 
than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tatiie  and  demestie  ' 
nature,  are  either  not  the  objects  of  property  at  all,  or  else 
^1  under  our  other  divi^^n,  namely,  that  otguaHJiedf  limi* 
fedy  or  aftfcial  property  :  which  is  such  as  is  not  in  its  nature 
permanent,  but  may  sometimes  subsist,  and  at  other  times 
m)t  subsist.  In  discussing  whidi  subjest,  I  shall  in  the  first 
place  shew,  how  this  species  of  property  may  subsist  in  such 
animals  as  zve  ferae  naturae^  or  of  a  wild  nature  ;  and  then, 
hoV  it  may  subsist  in  any  other  things,  when  under  parti- 
cular circumstances. 

First  then,  a  man  may  be  invested  with  a  qualified,  but' 
not  an  absolute,  property  in  all  creatures  that  9xe  ferae  natU" 
raey  either  fier  induatriamy  profiler  imfiotehtiamy  or  propter 
privilegium. 

1.  A  q[uALiFiED  property  may  subsist  in  animals  yj?ratf 
naturaey  per  industriatn  hominia :  by  a  man*s  reclhiming  and 
making  them  tame  by  art,  industry,  and  education ;  or  by 
so  confining  them  within  his  own  immediate  power,  that 
they  cannt>t  escape  and  use  their  natural  liberty.  And  under 
this  head  some  writers  have  ranked  all  the  former  species  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally and  naturally  tame,  but  only  made  so  by  art  and 
custom :  as  hordes,  swine,  and  other  cattle  ;  which,  if  ori- 
ginally left  to  themselves,  would  have  chosen  to  rove  up  and 
down,  seeking  their  food  at  large,  and  are  only  made  do- 
mestic by  use  and  familiarity ;  and  are  therefore,  say  they, 
called  wanavetaj  tjuaai  manui  aaaueta.  But  however  w^ell  this 
notion  may  be  founded,  abstractedly  considered,  our  law 
apprehends  the  most  obvious  distinction  to  be,  between  such  s 
animals  as  we  generally  see  tame,  and  are  therefore  seldom, 
if  ever,  found  wandering  at  large,  which  it  calls  domitae 
fiaturae :  and  such  creatures  as  arc  usually  found  at  liberty, 
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which  arc  thei^fore  supposed  to  be  more  emphatically /mie 
Ttaturacy  though  it  may  happen  that  the  latter,  shall  be  some-' 
times  tamed  and  confined  by  the  art  and  industry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbits  in  an  inclosed 
warren,  doves  in  a  dovehouse,  pheasants  or  partridges  in  t 
)n^eMrj  hawks  that  are  fed  and  commanded  by  their  owner, 
and  fish  in  a  private  pond  or  in  trunks.  These  are  no  loiiger 
the  property  of  a  man,  than  while  they  continue  in  his  keep- 
ing or  actual  possession :  but  if  at  any  time  they  region  thek' 
natural  liberty,  his  property  instantly  ceases;  unless  they 
have  animum  revertendiy  which  is  only  to  be  known  by  theb\ 
usual  custom  of  returning^.     A  maxim  which- is  borrowed 
from  the  civil  law*;  "  revertendi  animum  viderUur  dennmre 
**  habere  tunc^^  cum  revertendi  consuetudinem  deaeruerinf."  The 
law  therefore  extends  this  possession  farther  than  the  mere 
manual  occupation ;  for  my  tame  hawk  that  is  pursuing  his 
quarry  in  my  presence,  though  he  is  at  liberty  to  go  where 
he  pleases,  is  nevertheless  my  property  ;  fo^he  hrath  animum 
revertendi.     So  are  my  pigeons,  that  are  flying  at  a  distance 
from  their  home,  (especially  of  the  carrier  kind,)  and  likewise 
the  deer  that  is  chased  out  of  my  park  or  forest,  and  is  instant- 
ly purs'&ed  by  the  keeper  or  forester :  all  which  remain  still 
in  my  possession,  and  I  still  preserve  my  qualified  property  in 
them.     But  if  they  stray  without  my  knowledge,  and  do  not 
return  in  the  usual  manner,  it  is  then  lawful  for  any  stranger 
to  take  them'^.   But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and 
returns  at  his  pleasure ;  or  if  a  wild  swan  is  taken,  and  marked 
and  turned  loose  in  the  river,  the  o\vner's  property  in  him 
Still  continues,  and  it  is  not  lawful  for  any  one  else  to  take 
him  ^ :  but  otherwise,  if  the  deer  has  been  long  absent  with- 
out returning,  or  the  swan  leaves  the  neighbourhood.    Bees 
also  are /<?rflff  naturae;  but,  when  hived  and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of 
nature,  as  well  as  by  the  civil  law°».     And  to  the  same  pur* 

k  Brectdo.  I.  2.  c.  1.   7  Rep.  17.  1  Crompt.  oT  courts.  167.  7  Rep.  16. 

i  Ingt.2. 1.  W.         k FincK  L.  177.  m  Puff.  1. 4.  c.  6.  sec.  5.  Ian.  3.  i.  m. 
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pose)  not  to  say  in  the  same  words  with  the  civil  law?  speaks 
Brncton" :  occupation,  that  is,  hiving  or  including  thenif 
gives  the  property  in  bees ;  for,  though  a  swarm  lights  upon 
my.  tree)  I  have  no  more  property  in  them  till  I  have  hived 
them)  than  I  have  in  the  birds  which  make  their  nest  thereon; 
and  therefore  if  another  hives  them,  he  shall  be  their  proprie- 
tor: but  a  swarm,  which  fly  from  and  out  of  my  hive,  are 
mme  so  long  as  1  can  keep  them  in  sight)  and  have  power  to 
pursue  them  ;  and  in  these  circumstances  no  one  else  is  enti- 
tled, to  take  them.  But -it  hath  been  also  said^*)  that  with 
us  the  only  ownership  in  bees  is  ratione  soli;  and  the  charter 
of  the  forest  P)  which  allows  every  freeman  to  be  entitled  to 
the  honey  found  within  his  own  woods,  affords  great  coim- 
tenance  to  this  iioctrine)  that  a  qualified  property  may  be 
had  in  beeS)  in  consideration  of  the  property  of  the  •  soil 
whereon  they  are  found. 

In  ail  these  creatureS)  reclaimed  from  the  wildness  of  their 
nature)  the  property  is  not  absolute,  but  defeasible :  a  property) 
that  may  be  destroyed  if  they  resume  their  ancient  wildnesS) 
and  are  found  at  la^e.  For  if  the  pheasants  escape  from 
the  meW)  or  the  fishes  from  the  trunk,  and  are  seen  wander- 
ing at  large  in  their  proper  element,  they  become yi^rae  natU' 
rae  again ;  and  are  free  and  open  to  the  first  occupant  thi^ 
has  ability  to  seize  them.  But  while  they  thus  continue  my 
qualified  of  defeasible  property)  they  are  as  much  under  the 
protection  of  the  laW)  as  if  they  were  absolutely  and  indefea- 
sibly  mine ;  and  an  action  will  lie  against  any  man  that  de- 
tains them  from  me)  or  unlawfully  destroys  them.  It  is  also 
as  much  felony  by  common  law  to  steal  such  of  tb^m  as  are  fit 
for  food  ( 1),  as  it  is  to  steal  tame  animals <) :  but  not  so,  if  they 

n  1. 2.  c«  1.  see  3.  p  9  Hen.  IIL  c.  IS. 

o  Bro.  jibr,  tiLpiyfiertk.  37.  cHes  43  Edw.        q  1  Hid.  P.  C.  513. 
IU.94. 

I 

(1)  But  it  is  not  felony  to  stead  such  animals  of  a  wild  nature,  unless 
they  are  so  confined  that  the  owner  can  take  them  whenever  he  pleases ; 
or,  if  they  are  not  confined,  unless  they  are  reduced  to  tameness,  and 
known  by  the  thief  to  be  so.    1  Jffavfi.  b.  1.  c.  33.  #.  26. 
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itf6  only  kept  for  pleaaure,  curiosi^t  or  whim»  as  dogs^  VearS) 
cats,  apeS)  parrots,  and  singing  birds'' ;  bepauso  t^cir  value 

is  not  intrinsic,  but  depending  only  on  the  c^rice  of 
[394]     the  owner* :  th<High  it  is  such  an  invasion  of  property 

as  may  amount  to  a  civil  injuryt  and  be  redressed  by 
a  QiviJ  action  %  Yet  to  steal  a  reclaimed  hawk  is  felony  both 
by  common  law  and  statute**;  which  seems  to  be  a  relic  of 
the  tyranny  of  our  ancient  sportsmen.  And,  among  our  elder 
ancestors  tlie  ancient  Britons,  another  species  of  reclaimed 
animals,  viz.  cats,  were  looked  upon  as  creatures  of  intrinm 
value ;  and  the  killing  or  stealing  one  was  a  grievous  crimen 
and  subjected  the  offender  to  i^fine;  e^^eciaUy  if  it  belonged 
to  the  king's  househc^d,  and  was  the  ctuto^  JiorrH  regU^  for 
which  there  was  a  very  peculiar  forfeiture  ^.  And  thus  much 
of  qualified  property  in  wild  animals,  reclaimed  ficr  indut^ 
triam, 

2.  A  QUALIFIED  property  may  also  subsist  with  reladoA 
to  animals  ferae  naturae^  ratione  imfiotentiac^  on  account  of 
their  own  inability.  As  when  hawks,  herons^ or  other  binb 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nests  or  burrows  in  my  land,  and  have  young  ones  there ;  1 
have  a  qualified  property  in  those  young  ones  till  such  time 
as  they  can  fly  or  run  away,  and  then  my  property  expires  *: 
but,  till  then,  it  b  in  some  cases  trespass,  and  in  others 
felony,  for  a  stranger  to  take  them  away  7.  For  here,  as  the 
owner  of  the  land  'has  it  in  his  power  to  do  what  he  pleases 
with  them,  the  law  therefore  vests  a  property  in  him  of  the 
young  ones,  in  the  same  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined :  for  these  cannot  through  weak- 

Y  Lfimb.  Eirm.  275.  "  dum  summitas  candae  tritico  co-operiatur.*' 

*  7  Rep,.  18.  3  Iiut.  109.  Wotton.  LL.  Wall.  1.  a.  c  5.  see.  5.    iUi 

t  Bro.  Ahr,  tU.  trtspatt.  407.  amercement  limifair  to  wMdi,  atr  Bdwatd 

u  1  Hal.  P.  C.  512.   1  Hawk.  P.  C.  c.  33.  Coke  tells  us,  (7  Rep.  18  J  there  aneiently  vat 

w  **  St  qiiis  felem,  honel  regti  ctutodcsn«  for  ctcaling  swans;  only  tivpeadiiig  tiMfli  by 

"  Occident  rel  fVirto  abstolcrtt,  (elis  summa  the  beak,  instead  oTthe  taiL 

-*  Cauda  siupeadatur,  capitearramsttingimte,  z  Cana  tle,^retL  9  Hni.  lU.  e.  U. 

-*  et  ia  earn  giana  tritici  efiundantur,  usque*  y  7  Rep.  17.  Lamb.  Eiren.  274. 
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ne^  any  more  than  the  others  through  restrsdnt,  use  their  natural 
liberty  and  forsake  him. 

3.  A  MAN  may,  lastly v  have  a  qualified  property  in  animals 
Jhrae  naturae^  fttofiter  firiMegium :  that  is,  he  may  have  the  pn- 
▼ilege  of  hunting,  taking,  and  kiDing  them,  in  exclu- 
sion of  other  persons.  Here  he  has  a  transient  pro-  [395] 
perty  in  these  animals,  usually  called  game,  so  long  as 
they  continue  within  his  liberty*  ;  and  may  restrain  any  stran- 
ger ifrom  taking  them  therein :  but  the  instant  they  depart  into 
aiio&er  liberty,  this  qualified  property  ceases.  The  manner, 
in  which  this  privilege  is  acquired,  will  be  shewn  in  a  subae-. 
quent  chapter. 

The  qualified  property  which  we  have  hitherto  con^dered 
extends  only  to  animals  ferae  lutturaey  when  either  reclaimed, 
impotent,  or  privileged. .  Many  other  things  mmy  also  fbe  the: 
objects  of  qualified  property.  It  may  subsist  in  the  very  ele- 
ments, of  fire  or  light,  of  ledr^  and  of  water.  A  man  can  have 
no  absolute  permanent  property  in  these,  as  he  mity  in  the  etath 
and  land ;  since  these  are  of  a  i^igue  and  fugitive  nature,  and 
therefore  can  admit  only  of  a  precarious  and  qualified  owner- 
diip,  which  lasts  so  long,  as  they  aretin  actual  use  and  occupa- 
tbn,  but  no  longer.  If  a  ni^  disturbs  another,  and  deprives 
him  of  the  lawful  enjoyment  of  these ;  '^  on^obstnicts  another's 
ancient  windows  s  corrupts  the  air.  of  his  house  or  gardens  ^^ 
fouls  his  water  <^,  or  unpens. and  lets  it  out,  or  if  he  diverts  an 
ancient  watercourse  that  used  to  run  to  the  other's  mill  or  mea- 
dow(i ;  the  law  will  animadvert  hereon  as  an  injury,  and  protect 
the  party  injured  in  his  possession.  But  the  property  in  them 
ceases  the  instant  they  are  out  of  possession:  for,  when  i^o  maa 
is  engaged  in  their  actual  occupation,  they  become  again  com- 
mon, and  every  man  has  an  equal  right  to  appropriate  them  te 
his  own  use. 

z  CfOb  Car.  554.    Mtr.  41.  5  Mod.  37S,  b  9  Rep.  50.  Lnt.  92. 

12  Mod.  144.  C  9  Rep.  50. 

a  9  Rep.  58.  il  1  Leon*  273  •  Skin-  MO. 
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Trssb  kinds  of  qualificaticm  in  property  depend  upon  the 
peculiar  circumstances  of  the  subject-matter>  whkhisnotcapft- 
bie  of  being  under  the  absohite  domimosi  of  any  proprietor. 
But  property  may  also  be  of  a  qualified  or  special  nature)  on 

account  of  the  peculiar  circumstances  of  the  owner, 
r396  J    when  the  thing  itself  is  very  capable  of  absolute  owner* 

ship.     As  in  case  of  baiimerUj  or  delivery  of  goods  to 

another  person  for  a  particular  use ;  as  to  a  earner  to  convey  to 

London^  to  an  innkeeper  to  secure  in  bis  inn,  or  the  like.  Here 

thercj  is  no  absolute  property  in  either  the  baHor  or  the  bulee^ 

the  person  delirering,  or  him  to  yrhouk  it  is  delivered :  fic»r  the 

bailor  hath  only  the  righty  and  not  the  immediate  possesion ; 

the  bailee  hath  the  possession,  and  only  a  temporary  right 

But  it  is  a  qualified  prc^rty  in  them  both ;  and  each  of  them 

is  entided  to  an  ilction,  in  case  the  goods  be  damaged  or  taken 

away :  the  bailee  on  account  of  his.  immediate  possession  ;  the 

bailor,  because  the  possession  of  the  bailee  is,  immediateLyi  his 

possession  alsa*.    So  also  in  ca^e  of  goods  pledged  or  pawned 

upon  Gondiuon,  either  to  repay  money  or  otherwise ;  both  the 

pledgor  and  pledgee  have  a  quatified,  but  neither  of  them  an 

absolute,  property  in  them:  the  pledgor's  property  is  coodi* 

tional,  and  depends  upon  the  performance  of  the  condition  of 

repayment,  t^c. ;  and  so  too  is  that  of  the  pledgee,  which  depends 

upon  its  non-performance^.    The  same  may  be  said  of  goods 

dintrelned  for  rent,  or  other  cause  of  distress :  which  are  in  the 

nature  of  a  pledge,  and  are  not,  at  the  first  taking,  the  absolute 

property  of  either  the  distreinor,  or  party  distreined  upon ;  but 

may  be  redeenied,  or  else  forfeited,  by  the  subsequent  conduct 

of  the  latter.    But  a  servant,  who  hath  the  care  of  his  master's 

goods  or  chattels,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and 

the  like,  hath  not  any  property  or  possession  either  absolute  or 

qualified,  but  only  a  merc^  charge  or  oversight  s. 

Having  thus  considered  the  several  divisions  of  property  in 
fioaseanoTij  which  subsists  there  only,  where  a  man  hath  both  the 
right  and  also  the  occupation  of  the  thing ;  we  will  piDceed 
next  to  take  a  short  vie\i[  of  the  nature  of  property  in  action^ 

m 

■e  1  Roll  Abr.607.  f  Cro.  Jac  2^  g  3  lost,  lOt. 
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or  such  where  a  man  hath  not  the  occufNitioii,  but  merely  a 
bare  right  to  occupy  the  tiiiag  in  question ;  the  possession 
whereof  may  however  be  recovered  by  a  suit  or  action  at  law : 
from  whence  the  ihaig  so  recoverable  is  called  a 
thingy  or  ch09€y  in  action^.    Thus  money  due  on  a    [397]] 
bond  is  a  chote  in  action ;  for  a  property  in  the  debl 
vests  at  the  time  of  Ibrfntore  mentioned  in  the  cbligadony 
but  there  is  no  possession  till  recovered  by  course  of  law.  If 
a  man  promises^  or  covenants  with  me,  to  do  any  acty  and  fidls 
in  it,  whereby  I  suffer  damage^  the  recompense  for  thk 
damage  is  a  cho^c  in  action :  for  though  a  right  to  some  re« 
compense  vests  in  me  at  the  time  of  the  damage  done,  yet 
what  and  how  large  such  recompense  shall  be,  can  only  be 
ascertained  by  verdict ;  and  the  possession  can  only  be  given 
me  by  legal  judgment  and  execution.   In  the  former  of  these 
cases  the  student  vrill  observe,  that  the  property,  or  right  of 
action,  depends  upon  an  exfireaa  contract  or  obligation  to  pay 
a  stated  sum :  and  in  the  latter  it  depends  upon  an  implied 
contract,  that  if  the  covenantor  does  not  perform  the  act  he 
engaged  to^do,  he  shall  pay  me  the  damages  I  sustain  by  this 
breach  of  covenant.     And  hence  it  may  be  collected,  that  all 
property  in  action  depends  entirely  upon  contracts,  either 
express  or  implied ;  which  are  the  only  regular  means  of 
acquiring  a  choae  in  action,  and  of  the  nature  of  which  we 
shall  discourse  at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  contracts 
or  promises,  either  express  or  implied,  and  the  infinite  variety 
of  cases  into  which  they  are  and  may  be  spun  out,  the  law 
gives  an  action  of  some  sort  or  other  to  the  party  injured  in 
case  of  non-performance ;  to  compel  the  wrongdoer  to  do 
justice  to  the  party  with  whom  he  has  contracted,  and,  on 
failure  of  performing  the  idendcal  thing  he  engaged  to  do,  to 
render  a  satisfaction  equivalent  to  the  damage  sustained.  But 

h  The  Mine  ides,  and  the  Mine  denominB-  "aeqoe  beois  adnumenibitiir  etkun,  d  qntd 

tioD,  of  property  prerailed  ia  the  drfl  Umt.  **  eft  in  actionibas,  petitiotiibiii,  peneentieni* 

'^  Rem  in  bonu  nottrii  iubere  intelUgimur,  *faiik.    Nam  et hacc in faaib  esse vidoittit;** 

*  ifootiens  ad  recapenBdnm  cam  actionem  (FC  50. 16.  49.) 
<*  habeamos.**  (FC  41.  \.  52.)   And  again. 
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while  the  thing,  or  Its  equhralcmt,  retnaliis  in  sttspensey  and 
the  injured  party  has  otily  the  right  and  not  the  occupation, 
it  is 'called  a  chose  in  action  ;  being  a  thing  rather  in  fioteniia 
than  in  esse :  though  the  owner  may  have  as  absolute 
rS98]  a  property  in,  and  be  as  well  entitled  to,  such  things 
in  action,  as  to  things  in  possession. 

And,  having  thus  distinguished  the  different  degree  or 
quantity  of  dominion  or  firofierty  to  which  things  personal  are 
subject,  we  may  add  a  word  or  two  concerning  the  time  of 
their  enjoyment^  and  the  number  of  their  owners;  in  conformity 
to  the  method  before  observed  in  treating  of  the  property  of 
things  real. 

First,  as  to  the  time  of  enjoyment.     By  the  rules  of  the 
ancient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expectancy,  created  in  personal  goods  and  chat- 
tels ;  because,  being  things  transitory,  and  by  many  accidents 
subject  to  be  lost,  destroyed,  or  otherwise  impaired,  and 
the  exigencies  of  trade  requiring  also  a  frequent  circulation 
thereof,  it  would  occasion  perpetual  suits  and  quarrels,  and 
put  a  stop  to  the  freedom  of  commerce,  if  such  limitations 
in  remainder  were  generally  tolerated  and  allowed.     But  yet 
in  last  wills  and  testaments  such  limitations  of  personal  goods 
and  chattels,  in  remainder  after  a  bequest  for  life,  were  per- 
mitted'^ :  though  originally  that  indulgence  was  only  shewn^ 
when  merely  the  use  of  the  goods,  and  not  the  goods  them* 
selves,  was  given  to  the  first  legatee  ^ ;  the  property  being 
supposed  to  continue  all  the  time  in  the  executor  of  the  de^ 
visor.     But  now  that  distinction  is  disregarded' :  and  there- 
fore if  a  man  either  by  deed  or  will  limits  his  books  or  furni- 
ture to  A  for  life,  with  remainder  over  to  B,  this  remainder 
is  good.     But,  where  an  estate-tail  in  things  personal  is  given 
to  the  first  or  any  subsequent  possessor,  it  vests  in  him  the 
total  property,  and  no  remainder  over  shall  be  permitted  on 
such  a  limitation™.     For  this,  if  allowed,  would  tend  to  a 
perpetuity,  as  the  devisee  or  grantee  in  tail  of  a  chattel  has 

i  1  Eau.  Cu.  abr.  360.  1  %  ^nen.  VA.        ^ 

kMar.  20e.  -P.WIW.39*. 
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no  method  of  barring  the  entail :  and  therefore  the  law  vests 
in  him  at  once  the  entire  dominion  of  the  goods^  being  analo- 
gous to  th/e  fee-simple  which  a  tenant  in  tail  may  acquire  in  a 
real  estate. 

NbxT)  as  to  the  munber  of  ownera.  Things  personal  [399] 
may  belong  to  their  owners,  not  only  in  severalty,  but 
also  in  joint-tenancy,  and  in  common,  as  well  as  real  estates. 
They  cannot  indeed  be  vested  in  coparcenary  i  because  they  do 
not  descend  from  the  ancestor  to  the  heir,  which  is  necessary 
to  constitute  coparceners.  But  if  a  horse,  or  other  personal 
chattel,  be  given  to  two  or  more,  absolutely,  they  are  joint- 
tenants  hereof;  and,  unless  the  jointure  be  severed,  the  same 
doctrine  of  survivorship  shall  take  place  as  in  estates  of  lands 
and  tenements  ».  And,  in  like  manner,  if  the  jointure  be  sever- 
ed, as  by  either  of  them  selling  his  share,  the  vendee  and  the 
remaining  part-owner  shall  be  tenants  in  common,  without  any 
jus  accrcBcendi  or  survivorship  <>.  So  also,  if  100/.  be  given  by  will 
to  two  or  more,  equally  to  be  divided  between  them,  this  makes 
them  tenants  in  common  p  ;  as  we  have  formerly  seen  %  the 
same  words  would  have  done  in  regard  to  real  estates  (2).  But, 
for  the  encouragement  of  husbandry  and  trade,  it  is  held  that  a 
stock  on  a  &rm,  though  occupied  jointly,  and  also  a  stock  used 
in  a  joint  undertaking,  by  way  of  partnership  in  trade,  shall 
always  be  considered  as  common  and  not  as  joint  property,  and 
there  shall  be  no  survivorship  therein  f. 


n  LHt.  sec.  S82.    1  Vem.  482. 

o  LUt.  lec  331. 

p  1  Equ.  Cas.  abr.  292. 


q  pag.  193. 

r  1  Vem.  217.    Co.  LUt  US. 


(Q)  Residuary  legfatees  and  executors  are  joint-tenants,  unless  the 
testator  uses  some  expression  v^hich  converts  their  interest  into  a  ten- 
ancy in  common ;  and  if  one  dies  before  a  division  or  severance  of  the 
surplus,  the  whole  that  is  undivided  will  pass  to  the  survivor  or  survi- 
vors.   2  P.  Wms.  113.  3  £ro.  455.  See  p.  193.  antf 
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£  are  next  to  consider  the  title  to  things  personal)  or  the 
▼arums  means  of  acquiring^  and  of  losingj  such  property  as  may 
be  had  therein :  both  which  considerations  of  gain  and  loss  shall 
be  blended  together  in  one  and  the  same  view,  as  was  done  in 
our  observations  upon  real  property ;  since  it  is  for  the  most 
part  impossible  to  contemplate  the  one,  without  contemplating 
the  other  also.  And  these  methods  of  acquisitioo  or  loss  arc 
principally  twelve:  1.  By  occupancy.  2.  By  prerogative.  3.  By 
forfeiture.  4.  By  custom.  5.  By  succession.  6.  By  marriage. 
7.  By  judgment.  8.  By  gift,  or  grant  9.  By  contract.  10.  By 
bankruptcy.  U.  By  testament.  13.  By  administration. 

AwD,  first,  a  property  in  goods  and  chattels  may  be  acquired 
by  occufianey :  which  we  have  moi*e  than  ohce  »  remarked,  v^as 
the  original  and  only  primitive  metliod  of  acquiring  any  pro- 
perty at  all ;  but  which  has  since  been  restrained  and  abridged, 
by  the  positive  laws  of  society,  in  order  to  maintain  peace  and 
harmony  among  mankind.  For  this  purpose,  by  the  laws  of 
England,  gifts,  and  contracts,  testaments,  legacies,  and  admi* 
nistrations  have  been  introduced  and  countenanced,  in  order  to 
transfer  and  continue  that  property  and  possession  in  things 
personal,  which  has  once  been  acquired  by  the  o^vner.    And, 

«  See  ptf.  3.1.858. 
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where  such  things  are  found  without  any  elher  owner,  they 
for  the  most  part  belong  to  the  king  by  virtue  of  his  preroga-^ 
tive ;  except  in  some  few  instances,  wherein  the  original  and 
natural  right  of  occupancy  is  still  permitted  to  subttst,  and 
which  we  are  now  to  cc^sider. 

1 .  THUS)  in  the  first  place,  it  hath  been  said,  that  any  body 
may  seize  to  his  own  use  such  goods  as  belong  to  an  a&n 
enemy  ^.  For  such  enemies,  not  being  looked  upon  as  mem^^ 
bers  of  our  society,  are  not  entitled  during  their  state  of 
enmity  to  the  benefit  or  protection  of  the  law  ;  and  therefore 
every  man  that  has  opportunity  is  permitted  to  seize  upon 
their  chattels,  without  being  compelled  as  in  other  Cases  to 
make  restitution  or  satisfkctiom  to  the  owner.  But  this,  how- 
ever^nerally  laid  down  by  some  of  our  writers,  must  in  rea* 
soh  and  justice  be  restrained  to  such  captors  as  are  authorized 
by  the  public  authority  of  the  state,  residing  in  the  crown « ; 
and  to  such  goods  as  are  brought  into  this  country  by  an  alien 
enemy,  after  a  declaration  of  war,  without  a  safe-conduct  or 
passpolt .  And  therefore  it  hath  been  holden  ^  that  where  a 
foreigner  is  resident  in  England,  Mid  afterwards  a  war  breaks 
out  between  his  country  and  Ours,  his  goods  are  not  liaUe  to 
be  seised.  It  hath  also  been  adjudged,  that  if  an  enemy  take 
the  goods  of  an  Englilihman,  which  are  afterwards  retaken 
by  another  subject  of  this  kingdom,  the  former  owner  shall 
lose  his  property  therein,  and  it  shall  be  indefeasibly  vested 
in  the  second  taker ;  unless  they  were  retaken  the  same  day, 
and  the  owner  before  sun-set  puts  in  his  claim  of  property  «• 
Which  is  agreeable  to  the  law  of  nations,  as  understood  in  the 
time  of  Grotius^,  even  with  regard  to  captures  made  at  sea; 
which  were  held  to  be  the  property  of  the  captors  tfter  a  pos- 
session of  twenty -four  hours;  though  the  modem  authorities  s 

b  Fineh.  L.  17B.  f  de  j.  b.  and  p.  1.  3.  c.  6.  see.  8. 

e  Freem.  40.  f^  Bynkenh.  quatst.Jw:pnbl.  1. 4.  Roce.  de 

d  Bro.  Abr,  titpnfieffie,  ^.farfikurt.  57.  JsJmk,  ntt.  66. 

e  Ibid. 
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require^  that  before  the  property  can  be  changed)  the  goods 
musthave  J>een  brought  into  port,  and  have  continued  a  night 
intra  firaeaidiOf  in  a  place  of  safe  custody^  so  that  all  hope  of 
recovering  them  was  lost. 

And 9  as  in  the  goods  of  an  enemy >  so  also  in  his  fieraon^  a 
man  may  acquire  a  sort  of  qualified  property^  by  taking  him 
a  prisoner  in  war^ ;  at  least  till  his  ransom  be  paid>.  And 
this  doctrine  seems  to  have  been  extended  to  negro-servantsJ, 
who  are  purchased,  when  captiveS)  of  the  nadons  with  whom 
they  are  at  war,  and  are  therefore  supposed  to  continue  in 
some  deg^e  the  property  of  their  masters  who  buy  them : 
though,  accurately  speaking,  that  property  (if  it  indeed  con- 
tinues) consists  rather  in  the  perpetual  serviccy  than  in  the 
b^y  or  fieraon  of  the  captive  ^.  ^ 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
surface  of  the  earth,  or  in  the  sea,  and  are  unclaimed  by  any 
owner,  are  supposed  to  be  abandoned  by  the  last  proprietor ; 
and,  as  such,  are  returned  into  the  common  stock  and  mass 
of  things :  and  therefore  they  belong,  as  in  a  state  of  nature, 
to  the  first  occupant  or  fortunate  fin^r,  unless  they  fall  within 
the  description  of  waifs,  or  estrays,  or  wreck,  or  hidden  trea- 
sure ;  for  these,  we  have  formerly  seen  ^  are  vested  by  law 
In  the  king,  and  form  a  part  of  the  ordinary  revenue  of  the 
crown.. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
mr,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  ancient  window  overlooking  my  neighbour's 
ground,  he  may  not  erect  any  blind  to  obstruct  the  light : 
but  if  I  build  my  house  close  to  his  wall,  which  darkens  it, 

h  Bra>  Abr.  tit,  prtpertie.  IS.  "  idem  H.  redcmptkmpm  mam  com  pnc&to 

i  Wemeetwitha  curioutwrit  oftreipus  **  A.  pro  vltanmadTandareccimtsaUsfiKtinD 

in  the  rrgister  (102.)  for  faretlung:  a  inan*t  ^^foret, detiniiH) fVegit,  et  ipsoiii  H.  crpkK 

^Mue,  and  letting  sudi  hit  praoner  at  latge.  **  abdnxit,  rel  quo  Toluit  abire  permiri^  etc*' 

** Quare  donuiin  ipshis  A.  apod  W.  (in  qua  j  2 Lev.201. 

**  idem  A.  qnendam  H.  Seotiim  per  ipram  A.  k  Carih.  30A.  £d.  Raym.  147.  SaUu  fi67. 

**  de  guena  captum  tangtiam  prtaonem  wnim,  I  Bo(dc  I.  di.  8. 

«  qiyrtu^e  libi  de  oentnm  libris,  per  qSM 
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I  cannot  compel  him  to  demolish  his  wall ;  for  there  the  first 
occupancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
makes  a  tan-yard,  so  as  to  annoy  and  render  less  salubrious  the 
air  of  my  house  or  gardens,  the  law  will  furnish  me  with  a 
remedy ;  but  if  he  is  first  in  possession  of  the  air,  and  I  fix  my 
habitation  near  him,  the  nuisance  is  of  my  own  seeking,  and 
may  continue.  If  a  stream  be  unoccupied,  I  may  erect  a  mill 
thereon,  and  detain  the  water ;  yet  not  so  as  to  injure  my  neigh- 
bour's prior  mill,  or  his  meadow :  for  he  hath  by  the  first  occu- 
pancy acquired  a  property  in  the  current  (1). 

4.  With  regard  likewise  to  animals  ferae  naturae^  all  man- 
kind had  by  the  original  grant  of  the  creator  a  right  to  pursue 
and  take  any  fowl  or  insect  of  the  air,  any  fish  or  inhabitant  of 
the  waters,  and  any  beast  or  reptile  of  the  field  :  and  this  natural 
right  still  continues  in  every  individual,  unless  where  it  is 
restrained  by  the  civil  laws  of  the  country.  And  when  a  man 
has  once  so  seised  them,  they  become  while  living  his  qualiJUd 
jToperty,  or  if  dead,  are  absolutely  his  own :  so  that  to  steal  them, 
or  otherwise  invade  this  property,  is,  accordinpj  to  their  respec- 
tive values,  sometimes  a  criminal  offence,  sometimes  only  a 
•ivil  injury.  The  restrictions  which  are  laid  upon  this  right, 
by  the  laws  of  England,  relate  principally  to  royal  fish,  as  whale 
and  sturgeon,  and  such  terrestrial,  aerial,  or  aquatic  animals  as 
go  under  the  denomination  of  game ;  the  t^ing  of  which  is 

(1)  Since  the  immense  extension  of  the  woollen  and  cotton  manu- 
Pictures  by  machinery,  a  stream  of  water  in  many  situations  is  become 
•f  great  value  to  the  owners  of  the  grounds  through  which  it  flows. 
But  though  actions  respecting  injuries  to  mills,  and  the  right  to  dam  or 
divert  the  water  in  a  stream,  are  now  extremely  fiwquent  in  the  countryi 
yet  the  whole  law  upon  the  subject  seems  to  be  comprised  in  the  sen- 
tence in  the  text 

Any  one  may  build  a  mill,  and  may  detain  or  divert  the  water  to  sup- 
ply it,  provided  he  leaves  sufficient  for  all  the  beneficial  purposes  to 
which  it  had  been  previously  applied  below,  and  provided  he  docs  not 
throw  it  back  upon  another's  gp*ound,  or  upon  a  pre-existent  mill  above, 
so  as  to  lessen  ihe/all  upon  its  wheel,  and  thereby  to  diminish  the  efiect 
of  his  neighbour's  machinery. 
VOL.  M.  62 
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made  the  exclusive  right  of  the  prince,  and  such  of  his  subjects 
to  whom  he  has  granted  the  same  royal  privilege  (2).  But 
those  animals  which  are  not  expressly  so  reserved,  are  still 
liable  to  be  taken  and  appropriated  by  any  of  the  king's  sub- 
jects, upon  their  own  territories ;  in  the  same  manner  as  they 
might  have  taken  even  game  itself,  till  these  civil  prohibitions 
were  issued :  there  bemg  in  nature  no  distinction  between  one 
species  of  wild  animals  and  another,  between  the  right  of  acquir- 
ing property  in  a  hare  or  a  squirrel,  in  a  partridge  or  a  butterfly : 
but  the  difference,  at  present  made,  arises  merely  from  the 
positive  municipal  law. 

5.  To  this  principle  of  occupancy  also  must  be  referred  the 
method  of  acquiring  a  special  personal  property  in  com  grow- 
ing on  the  ground,  or  other  emblements^  by  ^ny /los^essor 
[404]  of  the  land  who  hajh  sown  or  planted  it,  whether  he 
be  owner  of  the  inheritance,  or  of  a  less  estate :  which 
emblements  are  distinct  from  the  real  estate  in  the  land,  and  sub- 
ject to  many,  though  not  all,  the  incidents  attending  personal 
chattels  (3).  They  were  devisable  by  testament  before  the 
statute  of  wills  °>,  and  at  the  death  of  the  owner  shall  vest  in  his 
executor  and  not  his  heir ;  they  are  forfeitable  by  outlavinry  in  a 
personal  action » :  and  by  the  statute  1 1  Geo.  II.  c.  19.  though 
not  by  the  common  law  <>,  they  may  be  distreined  for  rent  arrere. 
The  reason  for  admitting  the  acquisition  of  this  special  property, 
by  tenants  who  have  temporary  interests,  was  formerly  given?; 
and  it  was  extended  to  tenants  in  fee,  principally  for  the  bene- 
fit of  their  creditors :  and  therefore,  though  the  emblements  are 
assets  in  the  hands  of  the  executor,  are  forfeitable  upon  out- 

m  Perk,  sec  513.  o  1  Roll  Abr.666. 

n  Btb.  Abr.  tit,  embtementf.  21.       p  page  Its.  140. 
5  Rep.  110. 


(2)  See  this  controverted  by  the  Editor  in  page  419,  note  (10). 

(3)  The  right  to  emblements  does  not  seem  to  be  aptly  referred  to 
the  principle  of  .occupancy ;  for  they  are  the  continuation  of  an  inchoate, 
and  not  the  acquisition  of  an  ori|i^al^  right. 


CHAP.  26.  OF  THINGS.  404 

bwry,  and  distreinable  for  rent^  they  are  not  in  othet  respects 
considered  as  personal  chattels;  and  particularly  they  are 
not  the  object  of  larceny  before  they  are  severed  from  the 
ground  ^. 

6.  The  doctrine  of  property  arising  from  acceaaion  is  also 
grounded  on  the  right  of  occupancy.  By  the  Roman  law^  if 
any  given  corporeal  substance  received  afterwards  an  acces- 
sion by  natural  or  by  artificial  means,  as  by  the  growth  of 
vegetables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was  entitled  by  his 
right  of  possession  to  the  property  of  it  under  such  its  state 
of  improvement  (4) :  but  if  the  thing  itself,  by  such  opera- 
tion, was  changed  into  a  different  species,  as  by  making  wine, 
oil,  or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  be* 
longed  to  the  new  operator ;  who  was  only  to  make  a  satisfac- 
tion to  the  former  proprietor  for  the  materials  which  he  had 
so  converted  ■.  And  these  doctrines  are  implicitly  copied  and 
adopted  by  our  Bracton',  and  have  since  been  con- 
firmed by  many  resolutions  of  the  courts  ».  It  hath  [4053 
even  been  held,  that  if  one  takes  away  and  cloaths 
another's  wife  or  son,  and  afterwards  they  return  home,  the 
garments  shall  cease  to  be  his  property  who  provided  them, 
being  annexed  to  the  person  of  the  child  or  woman  ^. 

7,  But  in  the  case  of  confuaion  of  goods,  where  those  of 
two  persons  are  so  intermixed,  that  the  several  portions  can 
be  no  longer  distinguished,  the  English  law  partly  agrees 

q^^  3  Inst.  109.  t  I.  2.  c.  2  aiul  3. 

r  Inst.  3. 1.  S5, 30. 3L  Ff.  6. 1.  S,  a  Bro.  Abr,  tk,pnpertie.  23.  Moor.  80.  Fopb.  3S. 

s  last.  2. 1.  35.  34.  w  Moor.  214. 


(4)  This  also  has  long  been  the  law  of  England ;  for  it  is  laid  down 
in  the  Year-books,  that  whatever  alteration  of  form  any  property  has 
undergone,  the  owner  may  seise  it  in  its  new  shape,  if  he  can  prove  the 
identity  of  the  orig^al  materials ;  as  if  leather  be  made  into  shoes, 
cloth  into  a  coat,  or  if  a  tree  be  squared  into  timber,  or  silver  melted  or 
beat  into  a  different  figiu-e.  ^  Hen.  VlJ.fo,  15.  12  Sen.  Vlll.fa.  10. 
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\rithi  and  {lartly  differs  from,  the  civil.  If  tlie  intermixtiira 
be  by  consent,  I  apprehend  that  in  both  laws  the  proprietor! 
hate  an  interest  in  comfDon,  in  proportion  to  their  respectxre 
shares  ^.  But  if  one  wilfully  intermixes  his  money^  com,  or 
hay>  with  that  of  another  mani  without  his  approbadon  or 
knowledge,  or  casts  gold  in  like  manner  into  another's  melt- 
ing pot  or  crucible,  the  civil  law,  though  it  gives  the  sole  pro- 
perty of  the  whole  to  him  who  has  not  interfered  in  the  mix- 
ture, yet  allows  a  satisfaction  to  the  other  for  what  he  has  so 
improvidently  lost  y.  But  our  law,  to  guard  against  fraud, 
gives  the  entire  property,  without  any  account,  to  him  whose 
original  dominion  is  invaded,  and  endeavoured  to  be  rendered 
uncertain,  without  his  own  consent  >. 

8.  There  is  ^till  another  species  of  property,  which  (if  it 
subsits  by  the  common  law)  being  grounded  on  labor  and 
invention,  is  more  properly  reducible  to  the  head  of  occu- 
pancy than  any  other;  since  the  right  of  occupancy  itself  is 
supposed  by  Mr.  Locke  s  and  many  others  ^,  to  be  founded 
on  the  personal  labor  of  the  occupant.  And  thb  is  the  right, 
trhich  an  author  may  be  supposed  to  have  in  his  own  original 
literary  compositions :  so  that  no  other  person  without  his 
leave  may  publish  or  make  profit  of  the  copies.     When  a 

man  by  the  exertion  of*his  rational  powers  has  pro- 
[406]     duced  an  original  work,  he  seems  to  have  clearly  a 

right  to  dispose  of  that  identical  work  as  he  pleases, 
and  any  attempt  to  vary  the  disposition  he  has  made  of  it, 
appears  to  be  an  invasion  of  that  right.  Now  the  identity  of 
a  literary  composition  consists  intirely  in  the  aentiment  and 
the  language  ;  the  same  conceptions,  cloathed  in  the  same 
words,  must  necessarily  be  the  same  composition :  and  what- 
ever method  be  taken  of  exhibiting  that  composition  to  the 
car  or  the  eye  of  another,  by  recital,  by  writing,  or  by  print- 
ing, in  any  number  of  copies  or  at  any  period  of  Jtime,  it  is 
always  the  identical  work  of  the  author  which  is  so  exhibited; 

X  Inst.  s.  1. 37,  as.    1  Vera.  217.  8  Vcrtt.  51fi. 

y  Inst 2.  1. 28.  %  on  Gov.  pvtS.  ^1. 

z  Poph.  S8.   S  Bulttr.  ^35.    1  KU.  P.  C.  513.  b  See  paf.  8. 
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tfid  iu>  other  mm  (it  hath  been  thoaght)  can  kaT#  a  right  to 
exhibit  it)  espeeiidlf  lor  pvofit,  without  the  author*8  consent. 
This  consent  may  perhaps  be  tacitly  given  to  all  mankind^ 
when  an  author  suffers  his  work  to  be  published  by  another  hand, 
without  any  ckim  or  reserve  of  right,  and  without  stamping 
on  it  any  marks  of  ownership;  it  being  then  a  present  to  the 
public,  like  building  a  church  or  bridge,  or  laying  out  a  new 
highway  :  but,  in  case  the  author  sells  a  single  book,  or  totally 
grants  the  copyright,  it  hath  been  supposed,  in  the  one  case, 
that  the  buyer  hath  no  more  right  to  multiply  copies  of  that 
book  for  sale,  than  he  hath  to  imitate  for  the  like  purpose  the 
ticket  which  is  bought  for  admission  to  an  opera  or  a  concert ; 
and  that,  in  the  other,  the  whole  propertjFt  with  all  its  exclusive 
rights,  is  perpetually  transferred  to  the  grantee.  On  the  other 
hand  it  is  urged,  that  though  the  exclusive  property  of  the 
manuscript,  and  all  which  it  contains,  undoubtedly  belongs  to 
the  author,  be/ore  it  is  printed  or  published ;  yet  from  the  instant 
of  publication,  the  exclusive  right  of  an  autlior  or  his  assigns  to 
the  sole  communication  of  his  ideas  immediately  vanishes  and 
evaporates ;  as  being  a  right  of  too  subtle  and  unsubstantial  a> 
nature  to  become  the  subject  of  property  at  the  common  law, 
and  only  capable  of  being  guarded  by  positive  statutes  and  spe- 
cial provisions  of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing 
on  the  paper  or  parchment  of  another,  the  writing  should  belong    « 
to  the  owner  of  the  blank  materials  ^  :  meaning  thereby 
the  mechanical  operation  of  writing,  for  which  it  direct-     [407] 
ed  the  scribe  to  receive  a  satisfaction  ;  for,  in  works  of 
genius  and  invention,  as  in  painting  on  another  man's  canvas, 
the  same  law  ^  gave  the  canvas  to  the  painter.  As  to  any  other 
property  in  the  works  of  the  understanding,  the  law  is  silent ; 
though  the  sale  of  literary  copies,  for  the  purposes  of  recital  or 
multiplication,  is  certainly  as  ancient  as  the  times  of  Terence «, 

e  Si  hi  chtrtn  membnmttre  tub  oarmen     videris.  Inst.  2. 1. 33.  See  page  404. 
,    vel  hiitorfaun  vel  oratkmem  Tftius  leripMrit,        d  Ibid.  tec.  34. 
hajna  corporis  mm  Titius  sed  tn  dominm  esse        e  Prol.  in  Rnnuch.  m. 
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Martial  f,  and  Statius  k.  Neither  with  us  in  England  halh  there 
been  I'till  very  lately)  any  final  ^  determination  upon  the  right 
of  authors  at  the  common  law  (5). 

f  Epigr.  u  fi7.  hr.  72.  nii.  3.  xiv.  194.  by  the  common  Uw.  But  aftcrwardf,  in  the 

j^Jav.  viuSS.  cMearjOonaMSrvnT.  &rfoe,befbre  tbehooK 

h  Since  this  wms  fint  written,  it  w«sdeter>  of  lords,  S3  Pebr,  1774,  it  was  heU,  thM  no 

mim-d  in  the  case  of  Miller  v.  Taylor  in  fi.  H.  copyright  now  tuhsists  in  authon,  after  the 

Pasch.  9  Geo.  HI.  1769,  that  an  exclusive  expiration  oTthe  several  termiaeated  by  the 

and  pennanent  copyright  in  authors  subsisted  statute  of  qaecn  Anne. 


(5)  Whether  the  productions  of  the  mind  could  communicate  a  right 
of  property  or  of  exclusive  enjoyment  in  reason  and  nature ;  and  if  such 
a  moral  right  existed,  whether  it  was  recognised  and  supported  by  the 
common  law  of  En^land^t  and  whether  the  common  law  was  intended 
to  be  restrained  by  the  statute  of  queen  Anne ;  are  questions,  upon 
which  the  learning  and  talents  of  the  highest  legal  characters  in  this 
kingdom  have  been  powerfully  and  zealously  exerted. 

These  questions  were  finally  so  determined  that  an  author  has  no 
right  at  present  beyond  the  limits  fixed  by  the  statute.  But  as  that 
determination  was  contrary  to  the  opinion  of  lord  Mansfield,  the  learned 
Commentator,  and  several  other  judges,  every  person  may  still  be  per- 
mitted to  indulge  his  own  opinion  upon  the  propriety  of  it,  without 
incurring  the  imputation  of  arrogance.  Nothing  is  more  erroneous  than 
the  common  practice  of  referring  the  origin  of  moral  rights,  and  the 
system  of  natural  equity,  to  ^  that  savage  state,  which  is  supposed  to 
have  preceded  civilized  establishments  ;  in  which  literary  compositicni, 
and  of  consequence  the  right  to  it,  could  have  no  existence.  But  the 
true  mode  of  ascertaining  a  moral  right  I  conceive  is  to  inquire,  whether 
it  is  such  as  the  reason,  the  cultivated  reason,  of  mankind  must  neces- 
sarily assent  to. 

No  proposition  seems  more  conformable  to  that  criterion»  than  that 
every  one  should  enjoy  the  reward  of  his  labor,  the  harvest  where  he' 
has  sown,  or  the  fruit  of  the  tree  which  he  has  planted. 

And  if  any  private  right  ought  to  be  preserved  more  sacred  and 
inviolable  than  another,  it  is  that  where  the  most  extensive  benefit 
Hows  to  mankind  from  the  labor  by  which  it  is  acquired.  Literary  pro- 
perty, it  must  be  admitted,  is  very  different  in  its  nature  firom  a  pro- 
perty in  substantial  and  corporeal  objects,  and  this  difference  has  led 
some  to  deny  its  existence  as  property  j  but  whether  it  is  *«/  gencrii^ 
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But  whateTer  inherent  copyright  might  have  been  sup- 
posed to  subsist  by  the  common  law,  the  statute  8  Ann.  c.  19. 
(amended  by  stat.  15  Geo.  III.  c.  53.)  hath  now  declared  that 
the  author  and  his  assigns  shall  have  the  sole  liberty  of  print- 
ing and  reprinting  his  works  for  the  term  of  fourteen  years, 


or  under  whatever  denomination  of  rights  it  may  more  properly  be 
classed,  it  seems  founded  wpon  the  same  principle  of  general  utility  to 
society,  which  is  the  basis  of  all  other  moral  rights  and  obligations. 

Thus  considered,  an  author's  copyright  ought  to  be  esteemed  an 
inviolable  right,  established  in  sound  reason  and  abstract  morality. 

No  less  than  eight  of  the  twelve  judges  were  of  opinion  that  this  was 
a  right  allowed  and  perpetuated  by  the  common  law  of  England ;  but 
six  held,  that  tlie  enjoyment  of  it  was  abridged  by  the  statute  of  queen 
Anne,  and  that  all  remedy  for  the  violation  of  it  was  taken  away  after 
the  expiration  of  the  terms  specified  in  the  act;  and  agreeable  to  that 
opinion  was  the  final  judgment  of  the  lords. 

See  the  arguments  at  length  of  the  judges  of  the  king's  bench,  and 
the  opinions  of  the  rest,  in  4  £urr.  2303. 

Before  the  union  of  Great  Britain  and  Ireland  in  1801,  no  statute 
existed  to  protect  copyright  in  Ireland.    But  now,  by  the  stat.  41  Geo. 
III.  (U.  K.)  c.  107.  provisions  similar  to  those  in  the  statute  of  Anne 
are  re-enacted,  and  extended  to  the  whole  of  the  united  kingdom :  these 
provisions  are  also  enforced  by  additional  remedies  and  increased  penal> 
ties,  and  an  action  on  the  case  for  damages  is  specifically  given  to  the 
party  injured.    Previous  to  this  act,  men  of  genius  and  learning  in  Ire- 
land were  stimulated  only  by  the  incentive  which  lord  Camden  splen- 
didly described  in  the  conclusion  of  his  argument  against  literary  pro- 
perty.   **  Glory  is  the  reward  of  science,  and  those  who  deserve  it  scorn 
*<  all  meaner  views.    I  speak  not  of  the  scribblers  for  bread,  who  teaze 
*<  the  press  vrith  their  wretched  productions.    Fourteen  years  are  too 
<*  long  a  privilege  for  their  perishable  trash.    It  was  not  for  gain  that 
^*  Bacon,  Newton,  Milton,  Locke,  instructed  and  delighted  the  world. 
**  When  the  bookseller  offered  Milton  five  poimds  for  his  Paradise  Lost, 
*'  he  did  not  reject  it,  and  commit  his  poem  to  the  flames,  nor  did  he 
«  accept  the  miserable  pittance  as  the  reward  of  his  labor ;  he  knew 
**  that  the  real  price  of  bis  work  was  immortahty,  and  that  posterity 
"  would  pay  it.** 
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and  no  longer  »^ ;  and  hath  alao  protected  that  praperlj  by  addi- 
tional penalties  and  forfeitures :  directing  &rther,  that  if,  at 
the  end  of  that  term,  the  author  himself  be  living,  the  right 
shall  then  return  to  him  for  another  term  of  the  same  dura- 
tion (6) :  and  a  similar  privilege  is  extended  to  the  inventors 

I  By  ftotute  15  Cko.  in  e.  SS.  aome  «kB>     to  the  unitenities,  andcertaln  othA'letnied 
IJoxuil  privile^g«9  in  thu  respect  are  granted     locietiet. 


(6)  Where  an  author  transfers  all  his  right  or  interest  tn  a  publica* 
tion,  upon  his  surviving  the  first  fourteen  years,  the  second  tenn  will 
result  to  his  assignee  and  not  to  hknself.  2  JBro.  80.  Musical  compofii- 
lions  have  been  held  to  be  vrithin  the  meaning  and  protection  of  the 
statute.  Cowp.  623,  A  representation  of  a  dramatic  performance  upon 
stage  is  not  a  publication  for  which  the  author  can  maintain  an  actioa 
as  for  an  invasion  of  his  right  5  T.  R.  245.  Yet  no  one  has  a  rigiit  to 
take  down  a  play  in  shorthand,  and  to  print  it  before  it  is  published  by 
the  author.  Amb.  694.  A  fair  and  bonA  fide  abridgment  of  any  book  is 
considered  a  new  work ;  and  however  it  may  injure  the  sale  of  the  ori- 
ginal, yet  it  is  not  deemed  in  law  to  be  a  ^acy  or  a  riolation  of  the 
author's  copyright  1  Bro.  451.  2  Atk.  141. 

No  one  but  the  author,  or  his  assignee,  hsis  a  right  to  print  or  puUisk 
notes  or  additions  to  an  old  work,  as  an  injunction  was  granted  to- 
restrain  the  printing  of  Milton's  Paradise  Lost  with  Dr.  Kewton*8 
notes,  although  any  person  had  the  liberty  of  publishing  the  originaA 
work  without  the  notes. 

So  an  action  has  been  maintained  for  publishing,  without  the  leave  of 
the  author,  improvements  made  to  an  old  work,  Patterson's  Book  of 
Roads. 

In  such  productions  as  history,  chronology,  dictionaries,  8cc.  it  mart 
be  left  to  a  jury  to  determine  whether  the  publication  complained  of  is 
a  servile  copy  and  imitation,  or  an  original  work  upon  the  same  subject. 
1  jEoff,  358. 

No  one  can  be  prosecuted  for  the  penalties  introduced  by  the  statutes 
vie.  a  forfeiture  of  one  penny  (and  in  some  cases  three  pence)  for  every 
sheet,  and  the  sheets  being  defaced,  unless  the  work  is  duly  entered  at 
stationers'  hall  tn  London,  according  to  the  directions  of  the  several 
statutes  now  in  force.  But  an  action  may  be  brought,  or  an  injunction 
obtained  in  a  court  of  equity,  though  the  publication  be  not  entered  in 
the  register  of  the  stationers'  company,  or  the  author  does  not  prefix 
his  name  to  it,  1  Bl  Kep,  330.  7  T.  /?.  62Q- 
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of  prints  and  engravings,  for  the  term  of  cight-and-twenty 
years,  by  the  statutes  8  Geo.  II.  c.  13.  and  7  Geo.  III.  c.  38. 
besides  an  action  for  damages,  \rith  double  costs,  by  statute 
17  Geo.  III.  c.  57.  (7).  All  which  parliamentary  protec- 
tions appear  to  have  been  suggested  by  the  exception  in  th« 
statute  of  monopolies,  2 1  Jac.  I.  c.  3.  which  allows  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years  to  any 
^inventor  of  a  new  manufacture,  for  the  sole  working  or 
making  of  the  same ;  by  virtue  whereof  it  is  held,  that  a 
temporary  property  therein  becomes  vested  in  the  king's 
patentee k  (8). 

k  1  Vera.  62. 

By  $  7  of  41  Geo.  III.  (U.  K.)  c.  107.  (founded  on  12  Geo.  II.  c  36. 
and  34  Geo.  III.  c^  20.  §  57.)  if  any  book  be  originally  written  and  pub- 
lished in  this  country,  and  be  afterwards  reprinted  abroad,  and  be 
imported  and  exposed  to  sale  here»  the  importer  and  seller  shall  forfeit 
all  such  books  to  be  cancelled;  and  for  every  offence  shall  forfeit  also 
ten  pounds,  and  double  the  value  of  the  books,  to  be  recovered  with 
costs.  This  provision  extends  to  the  whole  of  the  united  kingdom. 
Every  sale  of  one  book,  or  a  parcel,  is  a  distinct  offence,  by  which  a 
new  penalty  is  incurred.  3  T.  i?.  509.  Under  these  statutes  it  seems 
immaterial  whether  the  author's  copyright  is  extinct  or  not,  if  the  book 
has  been  reprinted  in  England  within  twenty  years. 

These  statutes  were  intended  for  the  encouragement  of  printing  in 
this  country. 

(7)  The  principid  differences  in  these  three  statutes  concerning 
prints  seem  to  be  these :  the  8  Geo.  II.  gives  an  exclusive  privilege  of 
publishing  to  those  who  invent  or  design  any  print,  for  fourteen  years 
only;  the  7  Geo.  III.  extends  tlie  term  to  twenty-eight  years  abso- 
lutely, to  all  who  either  invent  the  design  or  make  a  print  from  ano- 
ther's design  or  picture ;  and  those  who  copy  such  prints  within  that 
time,  forfeit  all  tlieir  copies,  to  be  destroyed,  and  St.  for  each  copy; 
t}ie  17  Geo.  III.  gives  the  proprietor  an  action  to  recover  damages 
and  double  costs  for  the  injury  he  has  sustained  by  the  violation  of  his 
right. 

(8)  The  patent  is  granted  upon  condition  that  the  invention  is  new, 
or  new  in  this  country ;  and  that  the  patentee  shall  deliver  a  specifica- 
tion of  his  invention,  containing  such  a  description,  plsm,  or  model  of 
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the  madune  qp  vtidey  u  to  be  inteHigiUe  to  every  artist  ooofenitft 
in  the  same  trade  or  manufactory. 

Or  the  inrentiaa  muat  be  so  described  that  t(ie  public  may,  at  tlie 
end  of  fourteen  yeai^Sy  haxre  the  use  of  it  in  as  cheap  and  beneficial  a 
manner  as  the  patentee  himself  uses  it  Hence  if  the  specification  be 
io  any  part  materially  false,  defective,  obscure,  or  give  directions  which 
lend  to  mislead  t)ie  public,  the  patent  is  against  law  and  cannot  be  siqh 
ported.  The  specifications  are  preaerved  in  an  office  for  puUic  inspec- 
tion. Some  patents,  in  very  valuable  manufactures,  have  been  declared 
void,  on  account  of  the  designed  obscuri^  of  the  spepifipatUm.  Bttlt, 
J^.  P.  76.   1  t.  Jt.  «0!2. 
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Of  TlTLt  BY  PR£R6GATIVE  AND 

FORFEITURE. 

A  SECOND  «nethdd  of  ftoqifking  pMptrtf  in  peritMutt 

^lattelfi  i^  bf  tht  king^9  prbtn/gMif^  t  whereby  a  right  may 
iccrue  either  «o  the  cro#n  Itself,  ^  to  such  ae  ckdm  under 
the  tkle  ^the  crowh,  ae  by  the  king's  grant,  ^r  by  ^nescrip^ 
#011,  whkh  flfupfKises  itn  ancient  gntfit. 

Svca  in  the  first  place  are  all  trihtte^^  taxe9<i  moA  euHtspui 
whether  constitutionally  inherent  in  the  crown,  as  flowers  of 
^e  prerogative  aiid  branches  of  the  eemua  regalU  or  ancient 
royal  revenue^  or  whether  they  he  occaalonally  created  by 
iudiority  of  parliament ;  of  hMk  which  q>eeies  of  revenue 
we  treated  largely  in  the  former  volume.  In  these  the  king 
acquires  and  the  subject  loses  a  property,  the  instant  they 
become  due :  if  paid,  they  .are  a  chose  in  possession ;  if  unpaidi 
a  choae  in  action.  Hither  also  may  be  referred  all  fbrfeiturest 
fines,^  and  amercements  due  to  the  king,  which  accrue  by 
virtue  of  his  ancient  prerogative,  or  by  particular  modem 
statutes :  which  revenues  created  by  statute  do  always  assi- 
milate, or  take  the  sione  nature,  with  the  ancient  revenues  j; 
and  may  therefore  be  looked  upon  as  arising  from  a  kind>  of 
artificial  or  secondary  prerogative.  And,  in  either  case,  the 
owner  of  the  thing  forfeited,  and  the  person  fined  or  amerced, 
lose  and  part  with  the  property  of  the  forfeiture,  fine,  or 
amercement,  the  anitaat  the  kioig  or  hb  i^nmtee  acquire^  lu 
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In  these  several  melhodaofacqiiiriiig  pvopertfby  pr^ng»- 
tive  there  ia  also  this  peculiar  quality,  that  the  kmg  caDDOt 
have  a  joint  property  with  any  person  in  one  entire  chattelf 
or  such  a  one  as  is  not  capable  of  division  or  separation ;  but 
wher<^  ^e  titles  of  the  king  and  a  subject  concur,  the  king 
shall  have  the  whole :  in  like  manner  as  th«^king  cannot,  either 
by  grant  or  contract,  become  a  joint-t^iant  of  a  chattel  real 
vrith  another  person  > ;  but  by  such  grant  or  contract  shall 
become  enUtled  to  the  whole  in  severalty.  Thus,  if  a  hoirac 
be  given  to  the  king  and  a  private  person,  the  king  shall 
have  the  sole  property ;  if^albond  be  ixude  to  the  king  and  a 
sub|ect,  the  lung  shall  have  the  whole  penalty ;  the  debt  or 
duty  being  one  single  chattel^ ;  and  so,  if  two  persons  have 
th^t  property  of  a  hoJ!se  between  them,  or  have  a  joint  dfb| 
•wing  them  on  bond,  and  one  of  them  assig^is  his  part  to  tha 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the. 
crown ;  the  king  shall  have  the  entire  horse,  imd.entire  deht^. 
For,  as  it  is  not  consistent  with  the  djignity  of  the  crown  to 
be  partner  with  a  subject,  so  neither  does  the  king  ever  lose 
his  right  in  any  instance ;  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  person*^:  from  which  too 
principles  it  is  a  neoes^ary  c^iasequence,  that,  the  innocent 
though  unfortunate  partner  must  lose  his  share  in  both  the 
debt  and  the  horse,  or  in  any  other  chattel  in  the  same  cir- 
cumrstances  (1). 

A  Seck  pfig.  184.  178.   10  Mod.  245. 

b  FItxh.  Afar.  t.  dettt.  98.  Pknvd.  943.  d  Co.  Litu  30. 

c  Cro.  Eliz.  263.  Plowd.  323.  Finch.  Uw.  * 


(1)  If  a  joint-tenant  of  any  chattel  interest  commits  saicide,  the  rigbt 
to  the  whole  chattel  becomes  vested  in  the  king.  This  was  decided 
afl^  much  solemn  and  subtle  argument  in  3  £liz.  The  case  is  reported 
by  Plowd.  262.  Eng.  ed.  Sir  James  Hales,  a  judge  of  the  common  pleas, 
and  his  wife  were  joint-tenants  of  a  term  for  years  ;  sir  James  drowned 
himself,  and  was  found  felo  de  te;  and  it  was  held  tliat  tlie  term  did  not 
survive  to  the  wife,  but  that  sir  James's  interest  was  forfeited  to  the 
klngrby  the  felony,  ai^  that  it  consequently  drew  the  wife's  interest 
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This  doctrine  has  no  opportunity  to  take  place  in  certain 
ether  inataBcesoCiitie  by  prerogatiye,  that  remain  to  be  men* 
tloned ;  as  the  chattels  thereby  vested  are  origrinally  and  uMf 
tested  in  the  crowOy  without  any  transfer  or  derivative  as* 
Sftgnment  either  by  deed  or  law  from  any  former  proprietor. 
Suck  is  the  acquisition  of  pvoperty  in  wrecks  in  treasure* 
trovO)  in  waifs,  in  estrays,  in  rdyal  fish,  in  swmS) 
and  the  like ;  which  are  not?  tranqfwred  to  the  soye«  [4i03 
reign  from  any  former  owiier^ibiit  are  orftginally  ritAir* 
rent  in  him  by  the  rules  of  law,  and  are  derived  to  particular 
subjects,  as  royal  franchises,  by  his  bounty.  These  are 
ascfibed  to  him,  partly  uponthe  particelar  reasons  m^itioned 
ki  the  eighth  chapter  of  the*fi>rmer  bdok ;  and  partly  upon 
the  general  prini^ple  of  their  beingdonoiMCiaui/fa,  andthere** 
fere  vested  in  the  kingy  a^weBto^  preserve  the  peace  of  the 
public,  as  in  trust  to  emfjtey  them  for  ^e  safety  attdoina- 
ment  6f  the  commonwealth. 


jJong^  with  it.  The  argument  of  lord  chief  justice  Dyer  is  remarkably 
curious  :  "  The  felony  (says  he)  is  attributed  to  the  act ;  which  act  is 
**  always  done  by  a  living*  man,  and  in  his  lifetime,  as  my  brother 
M  Btown  saki ;  for  he  said  sir  Jaines  HhIcb  i;rst  dead ;  and  how  came 
Mhe  to  his  death  I  It  may  be  aaswered*.  by  diownifig;  and  who 
^<  drowned  him  ?  sin  James  £(a]les;  and  when  did  be  drown  him  ?  in  lu9 
"  lifetime.  So  that  sir  James  Hales  being  alive,  caused  sir  James 
^  Hales  to  die ;  and  the  act  of  the  living  man  was  the  death  of  the  dead 
^  man.  And  then  for  this  offence  it  is  reasonable  to  punish  the  living 
^  man  who  committed  the  oflPence,  and  not  the  dead  man.  But  how 
^can  he  be  said  to  be  punished  alive,  when  the  punishment  comes 
^  after  his  death  ?  Sir,  thia  can  be  done  no  other  way  but  by  divesCiflf; 
**  out  of  him,  from  the  time  of  the  act  done  in  his  lifetime,  which  was 
•«  the  cause  of  his  death,  the  title  and  pn^erty  of  those  things  which 
"  he  had  in  his  lifetime.'* 

This  must  have  been  a  case  of  notoriety  in  the  time  of  Shakespeare; 
and  it  is  not  improbable  that  he  intended  to  ridicule  this  legal  logic  by 
the  reasoning  of  the  grave-digger  in  Hamlet  upon  the  drowning  of 
Ophetia.    See  Sir  J.  Hawkins's  note  in  Stephens's  edition. 
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^itain  boolM)  which  is  held  to  be  Tested  an  the  crovn  upos 
dHRM^nt  reaeons.    Thus,   i.  The  king,  as  the  emecutiTe 
maglitiMite,  has  the  right  of  pnunidgiiig.  to  the  people  all 
atts  of  statie  and  goyerament.  This  gives  idm  the  exchiaiTe 
piiyllege  of  piintiiig,  at  his  own  press,  or  that  of  hu  grantees^ 
all  acta  (^  fimiimmem^  /urodanmiiona^  and  orders  qf  counciL 
$:  As  supreme  head  of  the  churdi*  he  hath  a  right  to  the 
pahlicaticn  of  all  Uiurgiea  aad  ho<to  oidisme  aervUt.  3.  He 
is  also  said  to  have  a  right  by  purchase  to  ilie  copies  of  such 
liiv  ^sel:^,  grammora^  and  other  oompooitiona,  as  were  com^i 
^led  or  trufislated  at  the  eq^nse^  the  crown.    And  upon 
these  two  last  principles,  combined,  the  exc^siTe  ri^t  of 
pHncihg  the  tvsmlatkm  of  the  bMe  is  folded. 
'  TRsan  stiH  remains  another  species  of  prerogatiTe  pio* 
petty,  ^nded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  such  aiMfpyUft 
ftrae  naturae^  as  are  known  by  the  denomination  oigame^  with 
the  right  of  pursuing,  udung,  and  destroying  them  9 
[411]   which  is  vested  in  the  king  alone,  and  from  him  derived 
•   to  such  of  his  subjects  as  have  received  the  grants  of  % 
chase,  a  park,  a  free  warrui,  or  Iree  fishery.  This  may  lead  us 
into  an  inquiry  concerning  tiie  original  of  tliese  franchisesf 
or  royalties,  on  ^diich  we  touched  a  Httie  in  a  former  chap* 
ter^:  the  right  itself  being  an  incorporeal  hereditament^ 
though  the  fruits  and  profits  of  it  are  of  a  personal  nature. 

In  the  first  place  then  we  have  already  shewn,  and  indeed 
it  cannot  be  denied^  that  by  the  law  of  nature  every  ma% 
Jpom  the  prince  to  the  peasant,  has  an  equal  right  of  pur* 
Suing,  and  taking  to  his  own  use,  all  such  creatures  as  ate 
ferae  naturae y  and  therefore  the  property  of  nobody,  but  lia- 
ble to  be  seized  by  the  first  occupant.     And  so  it  was  held 
by  the  imperial  law,  even  so  late  as  Justinian's  time :  *'^  ferae 
**  igitur  bestiaty  et  volucresy  et  omnia  animalia  quae  mariy  caloy 
"  e:  terra  naacuntury  aimul  atgttr  ab  aliguo  c(tfita /uerintj  jure 

f  pig.  3W,  39. 
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^  gentium  ^tutim  U&^  ^t#e  iae^kimnt.  Quod  iuim  nmHuu  $9i$  id 
^  naturaU  raiiane  oceufianii  etmeediiurt."  BiH  it  idiloMrs  froqfi 
^e  very  end  and  constitution  of  lociety)  that  thia  natural 
^ght,  as  veil  as  many  othors  belonging  to  man  as  an  mdi?i» 
4ual,  may  be  restrained  by  positive  laws  enacted  for  reasons 
ef  state,  or  for  the  supposed  benefit  of  the  communky  •  This 
restriction  may  be  either  with  respect  to  the  fihee  in  which 
this  right  may,  or  may  not,  be  exercised ;  with  respect  to  the 
^nimaU  that  are  the  subject  of  this  right ;  or  with  tespect  to 
Idle  fieraona  allowed  or  forbidden  to  exercise  it.  Andy  uscon* 
sequence  of  this  authority,  we  find  that  the  municipal  laws 
#f  many  nations  have  exerted  such  power  of  rastnint ;  h«ra 
in  general  forbidden  the  entsriag  on  another  man's  gveuncfa^ 
for  any  cause,  without  the  owner's  leave ;  have^  eiUendedit|ieir 
protection  to  such  particular  aoimais  as  are  usually  the  objects 
of  pursuit ;  and  have  invested  the  prerogative  of  huatiBg  add 
taking  such  animals  in  the  sovereign  of  the  state  only,  and 
such  as  he  shall  authorize^.  Many  reasons  have  concurted 
for  making  these  constitutions:  as,  I.  For  the  eneoumgement 
of  agriculture  and  improvement  of  lands,  by  giving 
every  man  an  ekclusive  dominion  over  his  own  soil.  [41^3 
9.  For  preservation  of  the  several  species  of  these 
sniimals,  which  Would  soon  be  extirpated  by  a  general  Hbertf  • 
3.  For  prevention  of  idleness  and  dissipation  in  husbandmen, 
^utificers,  and  others  of  lower  rank ;  which  would  be  the  una^ 
ToidablS  consequence  of  universal  license.  4.  For  preven* 
tion  of  popular  insurrections  and  resistance  to  the  goveTn^^ 
ment,  by  disarming  the  bulk  of  the  people  ^ ;  which  last  is  a 
reason  oftener  meant,  than  avowed,  by  the  makers  of  foresjt 
or  game  laws  (3).    Nor,  certainly,  in  these  prohibitions  is 

g  InsL  2. 1. 12.  h  Pofll  L.  N.  1.  4.  c  6.  ICC  5.  i  Warburton^s  alliance.  334. 

(3)  I  am  inclined  to  think  that  this  reason  did  not  operate  upon  the 
minds  of  tho^e  who  framed  the  game  laws  of  this  country )  for  in  seve- 
ral ancient  statutes  the  avowed  object  is  to  encourage  the  use  of  the 
long  bow,  the  roost  efTectire  armour  then  in  use :  and  even  since  the 
modem  practice  of  Idffing  game  with  a  gua  has  prer^^d^  every  one 
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there  my  naturml  i&juiticet  as  some  have  weakly  enough  sqi*- 
posed ;  since^  as  Puffendorf  observest  the  law  does  not  hereby 
take  from  any  man  his  present  property,  or  what  was  already 
his  own,  but  barely  abridges  him  of  one  means  of  acquiring 
a  future  property,  that  of  occupancy ;  which  indeed  the  law 
of  nature  would  allow  him,  but  of  whieh  the  iaws  of  society 
have  in  most  instances  very  justly  and  reasonably  deprived 
him  (3). 

Ybt,  however  defenuble  these  provinons  in  general  may 
be,  on  the  footing  of  reason,  or  justice,  or  civil  policy,  we 
must  notwithstanding  acknowledge  that,  in  their  present 
shape,  they  owe  their  immediate  original  to  slavery.  It  b  not 
till  after  the  irruption  of  the  nortiiern  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohUiitions,  than  that 
nstiuml  one  of  not  sporting  on  any  private  grounds  without 
the  owner's  leave ;  and  anodier  of  a  more  spiritual  nature, 
which  was  rather  a  rule  of  ecclesiastical  discipline,  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  though 
St  knew  no  restriction  as  to  futraons  or  animalaj  so  far  regarded 
the  article  of  ftlaccj  that  it  allowed  no  man  to  hunt  or  sport 
upon  another's  ground,  but  by  consent  of  the  owner  of  the 
soil.  ^*  Qui  ttlienumjundum  ingreditur^  venandi  aut  aucufiandi 
**  groHaj  fioteat  a  domino  firohiberi  tie  ingrediatur^.**  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  imi>erfect 

k  Inst  2. 1.  see.  12. 


Is  at  liberty  to  keep  or  cany  a  gun,  if  he  does  not  use  it  for  the  destruc- 
tion of  game. 

(3)  I  can  by  no  means  accede  even  to  the  combined  authority  of  Pui^ 
fendorf  and  the  learned  Judge,  that  there  is  not  any  natural  injustice  in 
abridging  a  person  of  the  means  of  acquiring  a  future  property.  The 
right  of  acquiring  future  property  may  be  more  valuable  than  the  right 
of  retaining  the  present  possession  of  property.  A  right  of  comjnon, 
like  all  other  rights,  must  bear  a  certain  value  \  and  it  certainly  is  as 
great  ii\justice  to  deprive  any  one  of  the  rig^t  of  hunting,  fishing,  or  of 
digging  in  a  public  mine,  as  it  is  to  take  from  him  the  value  of  that 
Tight  in  money  or  any  other  s|>ecie8  of  private  property. 
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fM»peit7  BuppcMed  in  wild  animals  before  they  are  taken,  it  seems 
most  reasonable  to  fix  k  in  him  upon  whose  land  they  are  found. 
And  as  to  the  other  restriction,  which  relates  to  fteraona  and  not 
to  fUace^  the  pontifical  or  canon  law  ^  intei*dicts  ^  venationea^  et 
^^  9ylvatUa9  vagtUionea  cum  cani^us  et  acci/iitribtts"  to  all  clergy* 
men  without  distinction ;  grounded  on  a  saykig  of  St. 
Jerom  °^  (4),  that  it  never  is  recorded  that  these  diver-  [413] 
Bions  were  used  by  the  saints,  or  primitive  fathers. 
And  the  canons  of  our  Saxon  church,  published  in  the  reign 
of  king  Edgar  ■»,  concur  in  the  same  prohibition :  though  our 
secular  laws,  at  least  after  the  conquest,  did  even  in  the  times 
of  popery,  dispense  with  this  canonical  impediment ;  and  ^i- 
ritual  persons  were  allowed  by  the  common  law  to  hunt  for  their 
recreation,  in  order  to  render  them  fitter  for  the  performance 
of  their  duty :  as  a  confirmation  whereof  we  may  observe,  that 
it  is  to  this  day  a  branch  of  the  king's  prerogative,  at  the  death 
of  every  bishop,  to  have  his  kennel  of  hounds,  or  a  composition 
in  lieu  thereof  °  (  5 ) . 

But,  with  regard  to  the  rise  and  original  of  our  present 
civil  prohibitions,  it  will  be  found  that  all  forest  and  game  lawa 
were  introduced  into  Europe  at  the  same  time,  and  by  the  same 

I  Decretal.  L  5.  tit.  84.  c.  S.  n  cap.  04. 

m  DecKeC  put.  1.  dbt. 34. L  1.  o4liift.9O0. 

■      '■'  .    ■       I  ■■■■■■  I,     I 

(4)  viz.  Venatorem  nunquam  legimus  tanctum. 

(5)  When  archbishop  Abbot  by  an  unfortunate  accident  had  killed  a 
park-keeper  in  shooting  at  a  deer  with  a  cross-bo w,  tliough  it  was 
allowed  no  blame  could  be  imputed  to  the  archbishop  but  from  the 
nature  of  the  diversion,  yet  it  was  thought  to  bring  such  scandal  upon 
the  church,  that  an  :q>ology  was  published  upon  the  occasion,  which 
was  warmly  and  learnedly  answered  by  sir  Henry  Spelman,  who  main- 
tuned  that  the  archbishop  was  in  the  exercise  of  an  act  prohibited  by 
the  canons  and  ordinances  of  the  church,  and  that  he  was  even  disqua- 
lified from  exercising  his  spiritual  functions.  The  king  referred  the 
consideration  of  the  subject  to  the  lord  keeper  and  several  of  the  judges 
and  bishops,  who  recommended  it  to  his  majesty  to  grant  his  grace  a 
dispensation  in  majorem  cautelami  ti  qua  forte  tit  irre^laritfu  /  which 
was  done  accordingly.    See  Reliqui^^  Spelm.  107. 
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policy,  as  gave  bii1:h  to  the  feodal  system ;  vben  those  swanns 
of  barbarians  issued  from  their  northern  hive,  and  laid  tbe 
foundation  of  most  of  the  present  kingdoms  of  Europe^  on  the 
ruins  of  the  western  empire.  For  when  a  conquering  general 
came  to  settle  the  economy  of  a  vanqidshed  countryi  and  to 
part  it  out  among  his  soldiers  or  feudatories,  who  were  to  ren- 
der him  military  service  for  such  donations ;  it  behoved  him, 
in  order  to  secure  his  new  acquisitions,  to  keep  the  rutUci  or 
natives  of  the  country,  and  all  who  were  not  his  military  tenants, 
in  as  low  a'condition  as  possible,  and  especially  to  prohibit  them 
ihe  use  of  arms.  Nothing  could  do  this  more  effeotually  than 
a  prohibition  of  hunting  and  sporting ;  and  therefore  it  was  the 
policy  of  the  conqueror  to  reserve  this  right  to  himself,  and 
such  on  whom  he  should  bestow  it ;  which  were  only  his  capi- 
tal feudatories,  or  greater  barons.  And  accordingly  we  find, 
in  the  feudal  constitutions  p,  one  and  the  same  law  proliibiting 
•the  ruatici  in  general  from  carrying  arms,  and  also  proscrilnng 
the  use  of  nets,  snares,  or  other  engines  for  destroying  the 

game.  This  exclusive  privilege  well  suited  the  martial 
{^414]     genius  of  the  conquering  troops,  who  delighted  in  a 

sporty  which  in  its  pursuit  and  slaughter  bore  some 
resemblance  to  war.  Vita  omnU^  (says  Cesar,  speaking  of  the 
ancient  Germans)  in  venatiordbua  atqtie  in  atudiis  ret  ndUtariM 
conaistit^.  And  Tacitus  in  like  manner  observes,  that  guoties 
bella  non  ineunt^  nudtum  venatibua^  filuB  per  oiium  tranmgunt*. 
And  indeed,  like  some  of  their  modem  successors,  they  had  no 
other  amusement  to  entertain  their  vacant  hours ;  despising  all 
arts  as  eifeminate,  and  having  no  other  learning,  than  was 
couched  in  such  rude  ditties,  as  were  sung  at  the  solemn 
carousals  which  succee<1ed  these  ancient  huntings.  And  it  is 
remarkable  that,  in  those  nations  where  the  feodal  policy  remains 
the  most  uncomipted,  the  forest  or  game  laws  continue  in 

p  Feud.  1.x  Ul  27.  tec  5.  thtt  tke  court  aad  nidfefy  niglit  And  pkntf 

q  In'thclawt  of  JeiighizKIi«n,fiMiidarof  enoai^  in  the  winter,  duriof  their  reem 

the  Mogul  and  Tartarian  empire,  publlibed  fh>m  war.    (Mod.  Unir.  Hist.  ir.  4M^ 
A.  D.  1305.  there  fa  one  which  pfohibiti  the        r  Oe  BdL  GalL  L  0.  c  30. 
'kObir  or  all  gant  ChNA  Manht*  October;        •  c.  l«. 
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their  highest  rigor.  In  France  all  gune  it  properly  the 
king's;  and  in  9ome  parts  of  Germany  it  is  death  for  a  pea- 
sant to.be  found  hunting  in  the  woods  of  the  nobility  ^ 

With  us  i]|  England  also)  hunting  has  ever  been  esteemed 
a  most  princely  diveruon  and  exercise.  The  whole  island 
was  replenished  with  all  sorts  of  game  in  the  times  of  the 
Britons ;  who  lived  in  a  wild  and  pastoral  manner^  without 
inclosing  or  improving  their  groimds)  and  derived  much  of 
their  subsistence  from  the  chase^  which  they  all  enjoyed  in 
common.  But  when  husbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved,,  and 
inclosed,  the  beasts  naturally  fled  into  the  woody  and  desart 
tracts ;  which  were  called  the  forests,  and,  having  never  been 
disposed  of  in  the  first  distribution  of  lands,  were  therefore 
held  to  belong  to  the  crown.  These  were  filled  with  great 
plenty  of  game,  which  our  royal  sportsmen  reserved  for  their 
own  diversion,  on  pain  of  a  pecuniary  forfeiture  for 
such  as  interfered  with  their  sovereign.  But  every  [415] 
freeholder  had  the  full  liberty  of  sporting  upon  his 
own  territories,  provided  he  abstained  from  the  king's  forests : 
as  is  fully  expressed  in  the  laws  of  Canute  ^,  and  of  Edward 
the  Confessor**:  "  «V  quilibet  homo  dignus  venatione  suoy  in 
<^  sylva^  et  in  agrisy  sibi  /irofirtisj  et  in  dominio  auo :  et  abstineai 
^<  omnia  homo  a  venariia  regiisy  ubicungue  fiacem  eis  habere 
"  voluerit :"  which  indeed  was  the  ancient  law  of  the  Scandi- 
navian continent,  from  whence  Canute  probably  derived  it. 
*^  Cuigue  enim  in  firofirio /undo  guamlibet  feram  guoguo  modo 
^^  venari  fiermissum^.'* 

However,  upon  the  Norman  conquest,  a  new  doctrine 
took  place ;  and  t)ie  right  of  pursuing  and  taking  all  beasts 
of  chase  or  venaryy  and  such  other  animals  as  were  accounted 
gamey  was  then  held  to  belong  to  the  king,  or  to  such  only 
as  were  authorized  under  him.  And  this,  as  well  upon  the 
principles  of  the  feodai  law,  that  the  king  is  the  ultimate  pro- 

t  MattJieiit  daCriniB.  e.  3.  tie  1.  Cirpzor.  «  e.  90. 

' Tntetic.  Sneak,  p.  2.  c  14.  #  Stienikodi:deJQreSiieoii.l.t.e.t. 
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prietor  of  Jill  the  lands  in  the  kingdom,  they  being  all  hM 
of  him  as  the  chief  lord,  or  lord  paramount  of  the  fee ;  and 
that  therefore  he  has  the  right  of  the  universal  soil,  to  enter 
thereon,  said  to  chase  and  take  such  creatnres  a%his  pleasure : 
as  also  upon  another  maxim  of  the  common  law,  which  we 
have  frequently  cited  and  illustrated,  that  these  animals  are 
bona  vacantia^  and,  having  no  other  owner,  belong  to  the  king 
by  his  prerogative  (6).  As  therefore  the  former  rea^n  was 
held  to  vest  in  the  king  a  right  to  pursue  and  take  them  any 
where ;  the  latter  was  supposed  to  give  the  king,  and  such 
as  he  should  authorize,  a  sole  and  exclusive  right. 

This  right,  thus  newly  vested  in  the  crown,  was  exerted 
with  the  utmost  rigor,  at  and  after  the  time  of  the  Norman 
establishment ;  not  only  in  the  ancient  forests,  but  in  the  new 
ones  which  the  conqueror  made,  by  laying  together  vast  tracts 
♦of  country  depopulated  for  that  purpose,  and  reserved 
f416]  solely  for  the  king's  royal  diversion;  in  which  were 
exercised  the  most  horrid  tyrannies  and  oppressions, 
under  color  of  forest  Jaw,  for  the  sake  of  preserving  the  beasts 
of  chase :  to  kill  any  of  which,  within  the  limits  of  the  forest, 
was  as  penal  as  the  ^eath  of  a  man.  And,  in  pursuance  of 
the  same  principle,  king  John  laid  a  total  interdict  upon  the 
Vfinged  as  well  as  Xhe  four-footed  creation  :  "  cafituram  avium 
per  totam  ^ngliam  interdixit »."  The  cruel  and  insupporta- 
ble hardships,  which  those  forest  laws  created  to  the  subject, 
occasioned  our  ancestors  to  be  as  zealous  for  their  reforma- 
tion, as  for  the  relaxation  of  the  feodal  rigors  and  the  other 
exactions  introduced  by  the  Norman  family ;  and  accordingly 
we  find  the  immunities  of  carta  de  foresta  as  warmly  con- 
tended for,  and  extorted  from  the  king  with  as  much  diffi- 
culty, as  those  of  magna  carta  itself.  By  this  charter,  con- 
firmed in  parliament  y,  many  forests  were  disafforested,  or 
stripped  of  their  oppressive  privileges,  and  regulations  were 
made  in  the  regimen  of  such  as  remained ;  particuhiriy*  kill- 

X  M.  Pari*.  303.  y  9  Hen.  IIL  x  cap.  la 


(6)  See  p.  419,  note  10,  poH. 
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ing  the  king's  deer  was  made  no  longer  a  capital  offence^ 
but  only  punished  by  a  fine,  imprisonment,  or  abjuration  of 
the  realm.  And  by  a  variety  of  subsequent  statutes,  together 
with  the  long  acquiescence  of  the  crown  without  exerting 
the  forest-laws,  this  prerogative  is  now  become  no  longer  a 
grievimce  to  the  subject. 

But,  as  the  king  reserved  to  himself  the/ore«/*  for  his  own 
exclusive  diversion,  so  he  granted  out  from  time  to  time  other 
tracts  of  lands  to  his  subjects  under  the  names  of  chaaea  or 
fiarka^^  or  g^ve  them  license  to  make  such  in  their  own 
grounds;  which  indeed  are  smaller  forests,  in  the  hands  of 
a  subject,  but  not  governed  by  the  forest  laws  :  and  by  the 
common  law  no  person  is  at  liberty  to  take  or  kill  any  beasts 
of  chase,  but  such  as  hath  an  ancient  chase  or  park  ;  unless 
they  be  also  beasts  of  prey. 

As  to  all  inferior  species  of  game,  called  beasts  and<  [4 1 7] 
fowls  of  warren,  the  liberty  of  taking  or  killing  them 
is  another  franchbe  of  royalty,  derived  likewise  from  the 
crown,  and  called  free  warren  ;  a  word,  which  signifies  pre- 
servation or  custody :  as  the  exclusive  liberty  of  taking  and 
killing  fish  in  a  public  stream  or  river  is  called  ^  free  fishery  i 
of  which  however  no  new  franchise  can  at  present  be  granted, 
by  the  express  provision  of  magna  carta,  c.  16  *>.  The  princi- 
pal intention  of  granting  to  any  one  these  franchises  or  liber- 
ties was  in  order  to  protect  the  game,  by  giving  the  grantee 
a  sole  and  exclusive  power  of  killing  it  himself,  provided  he 
prevented  other  persons.  And  no  man,  but  he  ^yho  has  a  chase 
or  free  warren,  by  grant  from  the  crown,  or  prescription  which 
supposes  one,  can  justify  hunting  or  sporting  upon  another 
man's  soil ;  nor  indeed,  in  thorough  strictness  of  common 
law,  either  hunting  or  sporting  at  all. 

However  novel  this  doctrine  may  seem,  to  such  as  call 
themselves  qualified  sportsmen,  it  is  a  regular  consequence 
from  what  has  been  before  delivered ;  that  the  sole  right 
of  taking  and  destroying  game  belongs  exclusively  to  the 

«  S«e  pfti^.  38.  b  BfiiT.  c.  5.  MC  2.   S«e  pag.  40. 
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J^g  C^)'  This  appears,  as  well  from  the  historical  deduo 
tion  here  made,  as  because  he  may  grant  to  his  subjects  an 
exclusive  right  of  taking  them ;  which  he  could  not  do,  unless 
such  a  right  was  first  inherent  in  himself.  And  hence  it 
will  follow,  that  no  person  whateyer,  but  he  who  has  such 
derivative  right  from  the  crown,  is  by  common  law  entitled 
to  take  or  kill  any  beasts  of  chase,  or  other  game  whatsoever. 
It  is  true,  that,  by  the  acquiescence  of  the  crown,  the  fre- 
quent grants  of  free  warren  in  ancient  times^  and  the  intro- 
duction of  new  penalties  of  late  by  certain  statutes  for  pre- 
serving the  game,  this  exclusive  prerogative  of  the  king  is 
little  known  or  considered ;  every  man,  that  is  exempted  from 
these  modem  penalties,  looking  upon  himself  as  at  liberty  to 
do  what  he  pleases  with  the  game :  whereas  the  contrary  is 

strictly  true,  that  no  man,  however  well  qwilified  he 
[418]   may  vulgarly  be  esteemed,  has  a  right  to  encroach  on 

the  royal  prerogative  by  the  killing  of  g^me,  unless  he 
can  shew  a  particular  grant  of  free  warren ;  or  a  prescription, 
which  presumes  a  grant ;  or  some  authority  under  an  act  of 
parliament.  As  for  the  latter,  I  recollect  but  two  instances 
wherein  an  express  permission  to  kill  game  was  ever  given  by 
statute;  the  one  by  1  Jac.  I.  cap.  27.  altered  by  7  Jac.  I. 
cap.  11.  and  virtually  repealed  by  22  &  23  Car.  II.  c.  25. 
which  gave  authority,  so  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,  to  lords  of  manors,  and  to  all 
freeholders  having  40/.  fier  annum  in  lands  of  inheritance,  or 
80/.  for  life  or  lives,  or  400/.  personal  estate,  (and  their  ser- 
vants,) to  take  partridges  and  pheasants  upon  their  own,  or 
tbeir  master's,  free  warren,  inheritance,  or  freehold  (8) :  the 


(7)  See  this  controverted  in  p.  419,  n.  10. 

(8)  The  Editor  apprehends  that  what  the  learned  Judge  has  here 
stited  respecting  the  first  permission,  has  arisen  from  a  misconceptiofi 
of  the  subject.  The  first  qualification  act  is  the  13  R.  II.  c.  13.  the  title 
of  which  is,  "None  shall  hunt  but  they  who  have  a  sufficient  living." 
The  preamble  states,  that  '*  divers  artificers,  laborers,  servants,  and 
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other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 
manors  to  appoint  gamekeepers  to  kill  game  for  the  use  of 
such  lord  or  lady :  which  with  some  alteration  still  subsists) 
and  plainly  supposes  such  power  not  to  have  been  in  them 
before  (9).  The  truth  of  the  matter  is,  that  these  game-laws 


n 
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grooms,  keep  grey-hoimds  and  dogs,  and  on  theJiolydi^s,  when  good 
'*  christian  people  be  at  church  hearing  divine  service,  they  go  a  hunt- 
ing in  parks,  and  warrens,  and  connigrees  of  lords  and  others,  to  the 
very  g^at  destruction  of  the  same,  and  sometime  under  such  color 
they  make  their  assemblies,  conferences,  and  conspiracies  for  to  rise 
and  disobey  their  allegiance ;  it  is  therefore  ordained,  that  no  artifi- 
^*  cer,  laborer,  or  other  layman^  which  hath  not  lands  or  tenements  to 
the  value  of  40#.  by  the  year,  nor  any  priest  to  the  value  of  10/.  shall 
k£ep  any  dogs,  nets,  nor  engines  to  destroy  deer,  hares,  nor  conies* 
•'  nor  oXhtT  gentlemen**  game,  upon  pain  of  one  year's  imprisonment.* 

This  statute  clearly  admits  and  restrains  their  former  right :  the 
1  Jac.  I.  c.  27.  which  seems  intended  for  the  encouragement  of  hawk* 
ing,  the  most  honorable  mode  of  killing  game  at  that  time,  begins  with 
a  general  prohibition  to  all  persons  whatever  to  kill  game  with  g^ns» 
bows,  setting  dog^,  and  nets ;  but  there  is  afterwards  a  proviso  in  the 
act,  that  it  shall  and  may  be  lawful  for  persons  of  a  certain  descriptioa 
and  estate  to  take  pheasants  and  partridges,  upon  their  own  lands,  in 
the  day  time,  with  nets.  This  proviso  clearly  refers  to  the  preceding 
prohibition  introduced  by  the  statute,  and  by  no  means  gives  a  new  per- 
naission  to  the  persons  thus  qualified,  which  they  did  not  possess  ante- 
cedently to  that  statute. 

The  Editor  trusts  that  those  who  will  take  the  trouble  to  examine 
the  statute,  will  be  convinced  of  tlie  truth  of  this  remark ;  and  that  the 
correction  of  this  error  alone  will  contribute  in  some  degree  to  tho* 
refutation  of  the  doctrine  which  the  learned  Judge  has  advanced  in  tins 
cliapter  and  other  parts  of  the  Commentaries,  viz.  that  all  the  game  in 
the  kingdom  is  the  property  of  the  king  or  his  grantees,  being  usually 
'the  lords  of  manors,  p.  15,  ante;  game  is  royal  property,  4  vol.  174;  and 
the  new  constitutions  vested  the  sole  property  of  all  the  game  in  Eng- 
land in  the  king  alone.    lb.  415. 

(9)  Gamekeepers  were  first  introduced  by  the  present  qualification 
act»  22  &  23  Car.  II.  c.  25.  and  various  regulations  have  been  made 
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(of  which  we  shall  have  occasion  to  speak  again  in  the  fourth 
l>ook  of  these  commentaries)  do  indeed   qualify  nobody. 


respecting  them  by  subsequent  statutes.  As  all  these  statutes  seem  to 
be  in  force  in  some  degree  at  present,  and  as  it  is  a  subject  interesting 
to  sportsmen,  I  shall  subjoin  a  short  abstract  of  them  according  to  their 
chronology. 

The  22  &  23  Car.  II.  c.  25.  authorizes  lords  of  manors  of  the  degree 
of  an  esquire  to  appoint  under  their  hands  and  seals  gamekeepers,  who 
shall  have  power  within  the  manor  to  seize  guns,  dogs,  nets,  and 
engines  kept  by  unqualified  persons  to  destroy  game ;  and  by  a  warrant 
from  a  justice  of  peace,  to  search  in  the  day-time  the  houses  of  unqua- 
lified persons  upon  good  ground  of  suspicion,  and  to  seize  for  the  use 
of  the  lord,  or  to  destroy  guns,  dogs,  nets,  Cfc.  kept  for  the  destruction 
of  tlie  game.  This  statute  does  not  limit  the  number  of  those  to 
whom  such  power  and  authority  may  still  be  given.  The  4  &  5  W.  & 
M.  c.  23.  s.  4.  gives  to  these  gamekeepers  the  same  protection  in  resist- 
ing ofienders  in  the  night-time,  as  the  law  affords  to  the  keepers  of 
ancient  parks.  The  5  Ann.  c.  14.  s.  4.  permits  any  lord  or  lady  of  a 
manor  to  empower  gamekeepers  to  kill  game  within  the  manor. 

The  9  Ann.  c.  25.  s.  1.  enacts,  that  no  lord  or  lady  of  a  manor  shall 
appoint  more  than  one  gamekeeper,  within  one  manor,  with  the  power 
of  killing  game ;  and  his  name  shall  be  entered  with  the  clerk  of  the 
peace.  And  by  3  Geo.  I.  c.  11.  the  gamekeeper,  who  shall  have  the 
power  to  kill  game  witliin  the  manor,  shall  either  be  a  qualified  person, 
a  domestic  servant,  or  a  person  employed  to  kill  for  the  sole  use  of  the 
lord  or  lady  of  the  manor.  The  only  use  of  appointing  a  qualified  per- 
son a  gamekeeper  is,  to  give  him  the  power  as  before  described  of 
seizing  the  dogs,  guns,  and  other  engines  of  unqualified  persons  within 
the  manor. 

By  the  25  Geo.  III.  c.  50.  and  31  Geo.  III.  c.  21.  every  deputation  of 
a  gamekeeper  shall  be  entered  with  the  clerk  of  the  peace  of  the  county 
in  which  the  manor  lies,  and  for  a  certificate  thereof  shall  be  charged 
one  guinea. 

By  the  5  Ann.  c.  14.  s.  4.  any  justice  of  peace  may  within  his  county 
take  either  game,  or  dogs,  and  instruments  kept  for  the  destruction  of 
game,  from  unqualified  persons,  and  retain  them  for  his  own  use.  But 
it  has  been  decided,  that  though  gamekeepers  are  liable  to  the  same 
penalties  as  unqualified  persons  for  killing  game  out  of  their  respectire 
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except  in  the  instance  of  a  gamekeeper,  to  kill  game :  but  onljry 
to  save  the  trouble  and  formal  process  of  an  action  by  the  per^ 
son  injured,  who  perhaps  too  might  remit  the  ofience,  these  sta- 
tutes inflict  additional  penalties,  to  be  recovered  either  in  a  regu- 
lar or  summary  way,  by  any  of  the  king's  subjects,  from  cer- 
tain persons  of  inferior  rank  who  may  be  found  offending  in  tlus 
particular.  But  it  does  not  follow  that  persons,  excused  from 
these  additional  penalties,  are  therefore  authorized  to  kill  g^me. 
The  circumstance  of  having  100/.  fier  annuniy  and  the  rest,  are 
not  properly  qualifications,  but  exemptions.  And  these  persons^ 
so  exempted  from  the  penalties  of  the  game-statutes,  are  not 
only  liable  to  actions  of  trespass  by  the  owners  of  the  land ;  but 
also,  if  they  kill  game  within  the  limits  of  any  royal  franchise^ 
they  are  liable  to  the  actions  of  such  who  may  have  the  right  of 
chase  or  free  warren  therein. 


manors,  yet  no  one  is  justified  in  taking  from  them  their  dogs  and  guns^ 
when  they  are  out  of  the  limits  of  their  lord's  manor,  even  in  pursuit  of 
game.    2  IFiU.  387.  Roger*  v.  Carter. 

No  lord  of  a  manor  can  grant  to  another  person  the  power  of  appoint- 
ing a  gamekeeper,  without  a  conveyance  also  of  the  manor.  A  right 
to  a  manor  cannot  be  tried  in  a  penal  action  under  the  game-laws* 
5  T.  R.  19.  This  power  of  appointing  a  gamekeeper  has,  no  doubt^ 
introduced  the  very  erroneous  notion,  that  a  lord  of  a  manor  has  a  pectt» 
liar  right  to  the  game,  superior  to  that  of  any  other  land-owner  within 
the  manor,  although  his  estate  be  a  sufficient  qualification  to  entitle  hjj|^ 
Co  follow  the  amusements  of  a  sportsman. 

Gamekeepers,  we  have  seen,  were  first  created  by  22  &  23  Car.  U. 
c.  25  ;  by  the  preceding  qualification  act,  7  Jac.  I.  c.  11,  their  power 
was  given  to  the  constable  and  headborough ;  and  I  apprehend  it  was 
transferred  to  the  persons  appointed  by  lords  of  manors,  for  no  other 
4*ea8on  than  because  it  was  probable  they  were  the  most  interested  in 
the  preservation  of  the  g^ame,  by  having  in  general  the  most  extensive 
range  to  pursue  it  in,  viz,  upon  their  own  estates  and  wastes.  And  I 
conceive  the  22  &  23  Car.  II.  c.  25.  is  the  first  Instance  either  in  our 
statutes,  reports,  or  law  treatises,  in  which  lords  of  manors  igre  lU8(|a- 
guished  from  other  land-owpers  with  regard  to  the  game. 

VOL.  n.  ^s 
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Upoh  the  whole  it  appears,  that  the  king,  by  his  prero^fe, 
and  such  persons  as  haye,  under  his  authority,  the  royil  faui- 
chises  of  chase,  park,  free  warren,  or  free  fishery,  are  theoify 
persons  who  may  acqmre  any  property,  hoi^cver  fugiti?e  mi 
tranutory,  in  these  animab  ferae  naturae j  while  living ;  whkh 
is  said  to  be  vested  in  them,  as  was  observed  in  a  fcmner  cha^ 
tttfprc/Uer/trivUegium  ( 10).   And  it  must  also  be  remembered 

(10)  The  learned  Judge  has  frequently,  and  even  zealonslj,  incol- 
cated  the  position  that  the  common  law  has  veated  the  toUpr(ftrtj  ^sff 
the  game  in  England  in  the  J^ng  aione,  and  of  consequence  t&at  no  maOf 
let  his  rank  and  fortune  be  what  they  may,  ia  qualified  to  kill  game,  <r 
is  exempt  from  the  original  penalties,  unless  he  possesses  seme  peca- 
Uar  privilege  derived  from  the  king.  This  doctrine,  cnforodi  bf  so 
celeln^ated  an^author,  apparently  the  result  of  mature  delibentkn>  Msd 
which  has  been  so  long  acquiesced  in,  the  Editor  should  ha?e  questioiied 
with  diffidence,  if  he  had  not  been  fiiUy  p^ratiAded  that  itwisansuppoKt- 
^d  by  any  prior  authority,  and  that  the  authorities  to  the  oontnry  vrat 
numerous  and  irresistible. 

The  learned  Judge  himself  admits,  that  this  is  a  novel  dodrioe  tosiui 
as  call  themselves  qualified  sportsmen ;  yet  he  has  refentd  to  no  pie* 
ceding  authority  whatever  m  any  part  of  the  Commentaries ;  bat  in  p. 
415.  he  has  deduced  this  doctrine  fix>m  two  general  priociples.  The 
first  is,  that  the  king  ia  the  ultimate  prt^rietor  f^  all  the  lamli  is  tkt  king' 
donh  and  therefore  he  haa  the  right  (f  the  universal  aoil  to  enter  thereat,  snd 
to  chaae  and  take  auch  ereaturea  at  hia  pleaaure.  From  the  kin^in^^ 
to  the  universal  soil,  it  is  not  evident  why  he  should  have*a  better  njgte 
to  take  such  creatures  than  to  take  any  other  production  of  that  soil 

And  even  if  the  king  should  have  a  right  to  enter  in  person  ail 
the  lands  in  the  kingdom  in  pursuit  of  game,  this  affords  no  infercBce 
that  the  land-owner  may  not  enjoy  this  right  concurrently  with  4e 
king.  But  although  no  complaint  can  perhaps  be  made  against  tk 
kmg  for  entering  the  Unds  of  his  subjecU,  it  has  been  determined  thJt 
ihis  power  cannot  be  given  to  his-  foresters  and  servanU  in  a  case  ii 
Keilway,  which  in  the  sequel  of  this  note  I  shall  have  occasion  to  take 
notice  of. 

The  other  general  principle  relied  upon  by  the  learned  Commentator 
is,  another  maxim  of  the  common  lam^  vthich  he  aq^a  he  haaJrtjModf 
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that  such  persons  as  may  thus  lawfully  hunt,  fiahi  or  Ibwl) 
ratione  privilcgiij  have  (as  has  been  said)  only  a  qualified  pix>» 


4ited  and  illu»tratedy  that  thcMe  animali  are  bona  racantia,  and  honing  ti9 
mher  owner ^  belong  to  the  king  by  hit  prerogative.  It  has  been  determined^ 
that  fish,  if  not  confined  as  in  a  trunk,  cannot  be  called  bona  et  cattdUtg 
and  so  g^ame'till  it  is  taken  is  every  where  said  to  be  nulliw  in  bonis.  But 
I  am  inclined  to  think  that  the  very  reverse  of  the  maxim  is  true,  and 
that  bona  vacantia  belong  to  the  first  occupant  or  fortonate  finder, 
except  in  those  instances  particularly  specified  by  the  law,  and  in  which 
they  are  expressly  given  to  the  king.  See  1  vol.  299.  n.  12.  A  penen 
might  have  acquired  by  occupancy,  even  in  the  last  century,  an  estate 
in  real  property.  See  p.  258,  ante.  If  a  pearl  should  be  found  in  an 
oyster,  no  lawyer  I  think  would  say,  that  it  was  the  property  of  the 
king.  If  all  wild  animals  had  belonged  to  the  cTown,  it  would  have 
been  superfluous  to  have  specified  whales,  sturgeons,  and  swans.  Lord 
Coke  tells  us,  that  *'  a  swan  is  a  royal  fowl ;  and  all  those  the  property 
**  whereof  is  not  known,  do  belong  to  the  king  by  his  prerogative :  and 
*<  so  whales  and  sturg^ns  are  royal  fish,  and  belong  to  the  king  by  his 
•«  prerogative :»»  Case  of  swans,  7  Co,  16.  «•  And  the  king  may  g»t 
^  wild  swans  unmarked."  lb.  18.  But  these  are  the  only  animals  which 
ear  law  has  conferred  this  honor  upon. 

It  is  true  that  our  kings,  prior  to  the  carta  deforcHa^  daimed  and 
exercbed  the  prerogative  of  making  forests  wherever  they  pleased  over 
the  grounds  of  their  subjects :  within  the  limits  of  these  forests  certain 
wild  animals  were  preserved,  by  severe  laws,  for  the  recreation  of  the 
sovereign.  A  district  thus  bounded  at  the  king's  pleasure  might  have 
been  granted  by  the  king  to  any  of  his  subjects  who  enjoyed  the  exdu* 
sive  privilege  either  of  a  forest,'  chase,  park,  or  free  warren,  accordiiig 
to  the  extent  of  the  jurisdiction  and  powers  conferred  by  the  royal 
grant ;  p.  38,  ante,  n.  17.  But  beyond  the  boundaries  ikf  ishese  privileged 
places,  neither  the  king  nor  any  of  his  grantees  claimed  a  property  in 
the  game :  for,  according  to  the  law  of  king  Canute,  tptitibet  homo  dignug 
venatione  sua,  in  sylva,  et  in  agrit  tibi  propriu,  et  in  dofninio  ouog  which 
law  Man  wood  declares  was  confirmed  by  many  succeeding  Idngs.  Tit. 
For.  pi.  3.  If  this  were  so,  it  cannot  be  correct  what  the  learned  Coili- 
mentator  has  advanced,  that  upon  the  Norman  conqunt  a  nevt  doctrine  took 
place.    By  the  carta  deforetta  all  the  new-made  forests  were  dbsf- 
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perty  in  these  animals '  it  not  being  absolute  or  permanent 
but  lasting  only  so  long  as  the  creatures  remain  within  the 


forested  and  thrown  open  again  ;  but  besides  the  creation  of  new  forest! 
by  the  Norman  kings,  they  had  also  made  great  additions  and  encroach- 
ments to  the  ancient  Saxon  forests :  these  encroachments  were  called 
purlieiu,  and  as  these  were  the  same  grievance  to  the  owners  of  the 
land  as  the  new  forests,  they  also  were  disafforested,  but  with  this 
distinction,  that  as  the  grievance  extended  only  to  the  land-owner,  he 
was  allowed  to  enjoy  his  lands  in  as  full  a  manner  as  he  bad  done  before 
the  encroachment;  but  they  still  continued  with  respect  to  the  rest  of 
the  world  under  the  forest-law  jurisdiction.  Hence  it  followed  as  a 
consequence,  that  the  owner  of  a  purlieu  might  hunt  and  kill  game 
within  the  limits  of  the  purlieu,  as  any  other  man  might  have  done  in 
his  own  grounds :  and  the  authorities  of  lord  Coke  and  Manwood  con* 
cur,  if  deer  come  out  of  the  forest  into  the  purlieu,  the  purlieu-maa 
may  hunt  and  kill  them,  provided  he  does  it  fairly  and  withouiforestiU' 
ling.  And  this  distinction  is  made ;  if  a  stag  can  recover  the  filuni 
fireMta,  the  border  of  the  forest,  before  the  purlieu-man's.^ogs  fasten  upon 
him,  he  then  belongs  to  the  king  or  to  the  owner  of  the  forest,  and  the 
purlieu-man  roust  call  his  dogs  back ;  but  if  they  fasten  upon  him  before 
he  gains  the  forest,  and  he  drags  them  into  it,  he  belongs  tothe  owner 
of  the  purlieu,  who  may  enter  the  forest  and  carry  him  away.  4Itut.  303. 
Jfanv.  Purlieu.  This  alone  is  decisive,  but  there  are  various  authorities 
to  the  same  effect.  In  the  year-book  12  Hen.  VIII.  fo.  10.  it  is  held,  if 
a  man  drive  a  stag  out  of  a  forest  and  kill  him,  he  shall  gain  no  property 
in  him,  because  he  shall  derive  no  advantagpe  from  his  own  wrongfiil 
act;  yet  if  the  stag  comes  of  himself  beyond  the  limits  of  the  forest, 
then  any  one  (if  qualified)  may  kill  and  take  him,  for  they  are  animals 
/era  naturtt^  et  nulliu*  in  bom*  /  and  the  maxim  is  capiat  qui  capere  potest, 
i.  e.  catch  that  catch  can. 

That  the  king  has  no  property  in  deer  or  other  game,  when  they  are 
out  of  a  forest,  was  determined  also  in  a  case  reported  by  Keil  way,  30, 
and  copied  by  Manwood,  202.  In  that  case  an  action  of  trespass  was 
brought  for  entering  the  plaintiffs  close ;  the  defendant  pleaded,  that 
the  place  in  which  the  trespass  was  supposed  to  be  committed  was 
adjoining  to  the  king's  forest,  and  that  the  plaintiff  was  bound  to  impale 


CHAP.  V*  OY  THINGS.  41t 

limits  of  such  respective  franchise  or  liberty ,  and  ceasing  the 
instant  they  voluntarily  pass  out  of  it.     It  is  held  indeed,  that  if 

the  said  forest,  and  that  for  want  of  paling  four  deer  escaped  out 
of  the  forest  into  the  plaintifTs  land,  and  that  he  the  defendant 
entered  by  the  command  of  the  forester  to  drive  them  back  to  the 
forest  TJie  court  held  that  this  plea  was  not  good ;  «  for  though  th^ 
"  plaintiff  was  in  fault  for  not  paling,  yet  it  was  not  lawful  for  the 
<<  forester  or  any  person  to  drive  the  deer  out  of  the  ground,  or  to  tak<fe 
"  them  ;  and  the  reason  was,  because  the  king  had  no  property  in  them  s 
**  and  this  was  different  from  the  case  of  tame  cattle,  where  the  pro- 
•*  perty  still  remains  in  the  owner  though  they  are  out  of  his  ground, 
**  for  which  reason  he  may  retake  them  wherever  he  finds  them ;  but 
•*  it  is  not  so  when  the  beasts  are  wild." 

The  learned  Judge  frequently  intimates  that  no  person  is  exempt 
from,  the  original  penalties  ;  but  I  am  inclined  to  think  that  no  authority 
whatever  can  be  found  tliat  any  penalties  were  ever  inflicted  for  kill- 
ing game  out  of  privileged  grounds,  except  those  which  have  been 
introduced  by  modem  game-laws,  or  the  qualification  acts.  Lord 
Coke  reports  that  the  couH  held  in  the  case  of  monopolies,  11  Co.  ST, 
that  "  it  is  true  that  none  can  make  a  park,  chase,  or  warren,  without 
"  the  king's  license,  for  that  is  quodam  fno4o  to  appropriate  those  crca- 
« tures,  which  are  Jera  natune  et  nullius  in  bonit,  to  himself,  and  to 
"  restrain  them  of  their  natural  liberty,  which  he  cannot  do  without 
*<  the  king's  license  ;  but  for  hunting,  hawking,  &C.  which  are  matter 
*<  of  pastime,  pleasure  and  recreation,  there  needs  nolipense,  but  every 
I  *'  one  may  in  his  own  land  use  them  at  his  pleasure  voithout  any  reitrainf 
^  to  be  made  unless  by  pariiament,  as  appears  by  the  statutes  of  11  Hen. 
"  VII.  c.  17.  23  Eliz.  c.  10.  and  3  Jac.  I.  c.  13." 

These  authorities  are  also  recognised  and  confirmed  in  £ro.  Abr.  tit, 
^opertiey  and  in  Hale's  Commentary  to  F.  N.  3. 197. 

The  following  may  serve  as  a  specimen  of  the  authorities  col- 
lected by  Brooke  :  quant  bea^te*  tavage*  le  roye  aler  hort  del  forrett^  le 
property  est  hort  del  roy  /  and  again,  tilz  tount  hort  del  parke  capienti 
mmceditur,  • 

In  a  great  case  which  was  brought  in  1791  from  the  courts  of  Scot- 
bmd  before  the  house  of  lords,  the  question  was,  whether  by  the  law 
of  Sqotland  the  proprietor  of  an  estate  Has  [a  right  to  monopolize  the 
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a  man  staits  any  game  within  his  own  grounds,  and  follows  k 
into  another's,  and  kills  it  there,  the  property  remains  in  him- 
self^. And  thb  is  grounded  on  reason  and  natural  justice^: 
for  the  property  consists  in  the  possession ;  which  possession 
commences  by  the  finding  it  in  his  own  liberty,  and  is  continued 
by  the  imme(Uate  pursuit.  And  so,  if  a  stranger  starts  game 
in  one  man's  chase  or  free  warren,  and  hunts  it  into  another 
lil^rty,  the  property  continues  in  the  owner  of  the  chase  or 
warren ;  this  property  arising  from  privilege  «,  and  not  being 
.changed  by  the  act  of  a  mere  stranger.  Or  if  a  man  starts 
game  on  another's  private  grounds  and  kills  it  there,  the  pro- 
perty belongs  to  him  in  whose  ground  it  was  killed,  because  it 
was  also  started  there  ^;  the  property  arising  rtuione  moU. 
Wheroas,  if,  after  being  started  there,  it  is  killed  in  the  grounds 
of  a  third  person,  the  property  belongs  not  to  the  owner  of  the 

e  11  Mod.  75.  •  Lord  Raym.  Ml. 

d  Puff.  L.  N.  1.  4.  c  6.  r  n»d.    • 


game  upon  that  estate,  for  the  use  of  himself,  and  pa^cular  friends, 
authorized  by  his  license,  and  to  exclude  all  gentlemen,  legally  qoali* 
fied,  from  following  that  amusement  over  his  waste  and  other  g^romidSy 
not  specially  protected  by  any  particular  statute  \  The  printed  cases  of 
the  appellant  and  respondent  contidn  much  curious  learning  upon  the 
Scotch  game-laws :  but  no  idea  was  suggested  that  the  game  in  Scot- 
land belonged  to  the  king.    For  the  appellant,  who  insisted  that  he  had 
a  right  to  enter  as  a.  sportsman  upon  the  respondent's  estate,  the 
authority  of  president  Balfour  in  his  Practics,  was  chiefly  relied  upon ; 
viz.  "  It  is  Ic^isome  and  permitted  to  all  men  to  chaise  hares,  fbzes» 
*'  and  all  other  beistis,  beand  without  forrestis,  warrenis,  paridir 
**  or  wardis."    But  tlie  judgment  of  the  lords  being  for  the  respond- 
ent,  this  permission  of  course  must  be  confined  to  a  man's  own  estate; 
Livingstone^  e*q.  appellant^  v.  lord  Breadalbane,  respondent.      This  ii 
precisely  the  same  as  the  law' of  England ;  for  neither  a  lord  of  a  manor, 
nor  his  gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 
the  lord*s  own  estate  or  waste,. without  being  in  trespasser  like  any 
ether  person. 
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fiint  groundy  because  the  property  is  local ;  nor  yet  to  the 
Qwner  of  the  secondi  because  it  was  not  started  in  his  soil ; 
but  it  vests  in  the  person  who  started  and  killed  itc^,  though 
guilty  of  a  trespass  against  both  the  owners  (1 1). 

III.  I  PRocEBD  now  to  a  third  method,  whereby  a  [420^ 
title  to  goods  and  chattels  may  be  acquired  and  lost, 
viz»  hj  forfeiture  i  as  a  punishment  for  some  crime  or  mis- 
demesnor  in  the  party  forfeiting,  and  as  a  compensation  for 
tlie  offence  and  injury  committed  against  him  to  whom  they 
are  forfeited.  Of  forfeitures,  considered  as  the  means  whereby 
real  property  might  be  lost  and  acquired,  we  treated  in  a 
former  chapter  i^.  It  remains  therefore  in  this  place  only  to 
mention  by  what  means,  or  for  what  offences,  goods  and 
chattels  become  liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  subject  is  at 
present  encumbered,  it  were  a  tedious  and  impracticable 
task  to  reckon  up  the  various  forfeitures,  inflicted  by  special 
statutes,  for  particular  crimes  and  misdemesnors :  some  of 
which  are  maU  ir^  «f ,  or  offences  against  the  divine  law,  either 
natural  or  revealed ;  but  by  far  the  greatest  part  are  mala  firO" 
MitQy  or  such  as  derive  their  guilt  merely  from  their  prohi- 
bition by  the  laws  of  the  land :  such  as  is  the  forfeiture  of 
40«.  per  month  by  the  statute  5  £liz.  c.  4,  for  exercising  a 
trade  without  having  served  seven  years  as.  an  apprentice 

K  Fur.  18.    Lofd  BAjm.  951.  h  See  page  2C7. 


(11)  These  distmctiolu  never  could  h&ve  existed,  if  the  doctrine  had 
been  true  that  all  the  game  was  the  property  of  the  king ;  for  in  that 
case  the  maxima  In  squall  jure  potior  at  conditio  potsidentis,  must  have 
prevailed. 

These  distinctions  I  have  heard  recognised  by  Lord  Kenyon,  who, 
in  an  action  of  trover,  directed  a  verdict  for  the  plaintiff;  the  defendant 
baring  carried  away  a  hare,  kiUed  by  the  plaintifTs  greyhounds  upon 
the  defendant's  ground,  but  which  had  not  been  started  there. 
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tiiereto ;  and  the  forfeiture  of  10/.  by  9  Ann.  c.  ^3.  for  print- 
ing an  almanack  without  a  stamp.  I  shall  therefore  confine 
myself  to  those  offences  only,  by  which  all  the  goods  and 
chattels  of  the  offender  are  forfeited :  referring  the  student 
for  such,  where  pecuniary  mulcts  of  different  quantities  are 
inflicted,  to  their  several  proper  heads,  under  which  very 
many  of  them  have  been  or  will  be  mentioned ;  or  else  to  the 
collections  of  Hawkins,  and  Bum,  and  other  laborious  com- 
pilers. Indeed,  as  most  of  these  forfeitures  belong  to  the 
crown,  they  may  seem  as  if  they  ought  to  have  been  referred 
to  the  preceding  method  of  acquiring  personal  propertyi 
namely,  by  prerogative.  But  as,  in  the  instance  of  partial 
forfeitures,  a  moiety  often  goes  to  the  informer,  the  poor,  or 
sometimes  to  other  persons ;  and  as  one  total  forfeiture,  namel)r 

that  by  a  bankrupt  who  is  guilty  of  felony  by  con- 
[421]     cealing  his  effects,  accrues  entirely  to  his  creditors, 

I  have  therefore  made  it  a  distinct  head  of  transfer- 
ring property. 

Goons  and  chattels  then  are  totally  forfeited  by  conviction 
oi  high  treason  or  misfiriaion  of  treason;  oi  fie  tit  treason;  of 
felony  in  general,  and  particularly  of y^/ony  de  sej  and  of  mau' 
slaughter;  nay  even  by  conviction  of  ^xri^a^/f  homicide'^;  by 
outlawry  for  treason  or  felony ;  by  conviction  of  petit  larceny; 
hyjlight  in  treason  or  felony,  even  though  the  party  be  ac- 
quitted of  the  fact;  by  standing  mute^  when  arraigned  of 
felony ;  by  drawing  a  weapon  on  a  judge^  or  striking  any  one 
in  the  presence  of  the  king's  court ;  by  praemunire  ;  by  pre- 
tended  prophecies^  upon  a  second  conviction ;  by  owling ;  by 
the  residing  abroad  of  artificers;  and  by  challenging  tofght 
on  account  of  money  won  at  gaming.  All  these  offences,  as 
^ill  more  fully  appear  in  the  fourth  book  of  these  commen* 
taries,  induce  a  total  forfeiture  of  goods  and  chattels. 

i  Co.  Utt.  391.    2  iBft  31«,    3  Inst,  390. 
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And  this  forfeiture  commences  from  the  time  of  convic- 
tioTiy  not  the  time  of  committing  the  fact,  as  in  forfeitures  of 
real  property.  For  chsllttels  are  of  so  vague  and  fluctuating 
a  nature,  that  to  affect  them  by  any  relation  back,  would  be 
attended  with  more  inconvenience  than  in  the  case  of  landed 
estates :  and  part,  if  not  the  whole  ot^them,  must  be  expended 
in  maintaining  the  delinquent,  between  the  time  of  commit- 
ting the  fact  and  his  .conviction.  Yet  a  fraudulent  convey- 
ance of  them,  to  defeat  the  interest  of  the  crown,  is  made 
void  by  statute  13  £liz.  c.  5. 


VOL.  II.  .66 
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jl\.  fourth  method  of  acquiring  property  in  things  per- 
sonal}  or  chattels,  is  by  custom:  whereby  a  right  vests  in 
some  particular  persons,  either  by  the  local  usage  of  sorae 
particular  place,  or  by  the  almost  general  and  universal  usage 
of  the  kingdom.  It  were  endless,  should  I  attempt  to  enu- 
merate all  the  several  kinds  of  special  customs,  which  may 
entitle  a  man  to  a  chattel  interest  in  different  parts  of  the 
Uingdom :  I  shall  therefore  content  myself  with  making  some 
observations  on  three  sorts  of  customary  interests,  which 
obtain  pretty  generally  throughout  most  parts  of  the  nation^ 
and  are  therefore  of  more  universal  concern ;  viz.  herioU, 
mortuariesy  and  heir-looms. 

1.  Heriots,  which  were  slightly  touched  upon  in  a  for- 
mer chapter*,  are  usually  divided  into  two  sorts,  heriot-«<r- 
vice^  and  heriot -c?^*rom.  The  former  are  such  as  are  due  upon 
a  special  reservation  in  a  grant  or  lease  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent'':  the  latter  arise 
upon  no  special  reservation  whatsoever,  but  depend  merely 
upon  immemorial  usage  and  custom  c.  Of  these  therefore  wc 
are  here  principally  to  speak  :  and  they  are  defined  to  be  a 
customary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  decease  of  the  owner  of  the  land. 

«  \m^.  97.  b  s  Saund,  16f.  c  Gq,  €op;  sce^  ^ 
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The  first  esiablishtfient,  if  not  introduction,  of  compul- 
tcftj  heriots  into  England,  was  by  the  Danes :  and  we  find 
lit  the  laws  of  king  Canute**  the  several  keregeaten  or  heriots 
specified)  which  were  then  'exacted  by  the  king  on  the  death 
of  divers  of  his  subjects,  according  to  their  respective  digm- 
Ucs ;  from  the  highest  corle  down  to  the  most  inferior  thegrte 
or  landholder.     These,  for  the  most  part,  consisted  in  arms, 
Worses,    and  habiliments  of  war ;   which  the  word  itself, 
according  to  Sir  Henry  Spelman^  signifies.     These  were 
delivered  up  to  the  sovereign  oh  the  death  of  the  vasal,  who 
Could  no  longer  use  them,  to  be  put  into  other  hands  for  the 
service  and  defence  of  the  country.     And  upon  the  plan  of 
this  Danish  establishment  did  William  the  conqueror  fashion 
his  law  of  reliefs,  as  was  formerly  observed*";  when  he  ascer- 
tained the  precise  relief  to  be  taken  of  every  tenant  in  chival- 
ry, and,  contrary  to  the  feodal  custom  and  Ihc  usage  of  his 
own  dutchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  instead  of  money  b. 

The  Danish  compulsive  heiiots  being  thus  transmuted 
into  reliefs,  underwent  the  same  several  vicissitudes  as  the 
feodal  tenures,  and  in  socage  estates  do  frequently  remain  to 
this  day  in  the  shape  of  a  double  rent  payable  at  the  death 
of  the  tenant :  the  heriots  which  now  continue  among  us, 
and  preserve  that  name,  seeming  rather  to  be  of  Saxon 
parentage,  and  at  first  to  have  been  merely  discretionary  ^. 
These  are  now  for  the  most  part  confined  to  copyhold  ten- 
ures, and  are  due  by  custom  only,  which  is  the  life  of  all 
estates  by  copy  ;  and, perhaps  are  the  only  instance  where 
custom  has  favored  the  lord.  For  this  payment  was  origi- 
nally a  voluntary  donation,  or  gratuitous  legacy  of  the  ten-, 
ant ;  perhaps  in  acknowledgment  of  his  having  been  raised  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord ;  and  custom,  which  has  on  the 
•ne  hand  confirmed  the  tenant^s  interest  in  exclusion  of  the 

d  c60.  g  LL.GuU.  Conq.  c.  29,23,24. 

e  oT  feudi.  e.  18.  h  Utmburd.  Penmb.  •f  Kent.  49?. 

f  p«{f.  65.  / 
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lord's  willy  has  on  the  other  hand  established  Hiis  discretional 
piece  of  gratitude  into  a  permanent  duty.     An  heriot  may 
also  appertain  to  free  land^  that  is  held  by  service  and  smt 
of  court;  in  which  case  it  is  most  commonly  a  copyhold 
enfranchised)  whereupon  the  heriot  is  still  due  by  custom. 
Bracton^  speaks  of  heriots  as  frequently  due  on  the  death  of 
both  species  of  tenants :  ^^  e€t  quidem  alia  firae9taHo  quae  nomi* 
*'  natur  hcriettum  ;  ubi  lenensy  Uber  vel  aervxu^  in  morte  gua 
^'  dominum  suunty  de  quo  tenueritj  res/iicit  de  meliori  averio  9UOy 
''  vel  de  aecundo  melioriy  secundum  diveraam  iocorum  cpnaue* 
"  iudinem,*'     And  this  he  adds,  "  magia  fit  de  gratia  quam 
"  de  jure i^^  in  which  Fieta^  and  Britton^  agree:  thereby 
plainly  intimating  the  original-of  this  custom  to  have  been 
merely  voluntary,  as  a  legacy  from  the  tenant ;  though  now 
the  immemorial  usage  has  established  it  as  of  rig^t  in  the  lord. 
This  heriot  is  sometimes  the  best  live  beast,  or  averiuniy 
which  the  tenant  dies  possessed  of,  (which  is  parUcniarly 
denominated  the  villein's  relief  in  the  twenty-ninth  law  of 
king  William  the  conqueror,)  sometimes  the  best  inanimate 
good,  under  which  a  jewel  or  piece  of  plate  may  be  included: 
but  it  is  always  a  fieraonal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it^  being  ascer- 
tained by  the  option  of  the  lord°>,  becomes  vested  in  him  as 
his  property  ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.     The  tenant  must  be  the  owner 
of  it,  else  it  cannot  be  due ;  and  therefore  on  the  death  of 
a  feme-covert  no  heriot  can  be  taken  ;  for  she  can  have  no 
ownership  in  things  personal ".     In  some  places  there  is  a 
customary  composition  in  money,  as  ten  or  twenty  shillings 
in  lieu  of  a  heriot,  by  which  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indisputably  ancient  custom ;  but  a  new 
composition  of  this  sort  will  not  bind  the  representatives  of 
either  party  ;  for  that  amounts  to  the  creation  of  a  new  cus- 
tom, which  is  now  impossible  <>. 

i  1. 2.  c.  M.  nee.  P.  I  c.  «Q.  n  Keilw.  84.  4  Leon.  239. 

^  *•  ^-  ^'  ''•  m  Hob.  60.  o  Ca  Cof.  tee.  31, 
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2.  Mortuaries  are  a  sort  of  ecclesiastical  heriotS)  being 
a  customary  gift  claimed  by  and  due  to  the  minister  in  very 
many  parishes  on  the  death  of  his  paiishioners.  They  seem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequest  to  the  church;  being  intended,  as  Lyndewode 
informs  us  from  a  constitution  of  archbishop  Langham,  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  personal 
tithes,  and  other  ecclesiastical  duties,  which  the  laity  in  their 
lifetime  might  have  neglected  or  forgotten  to  pay.  For  this 
purpose,  afterv  the  lord's  heriot  or  best  good  was  taken  out, 
the  second  best  chattel  was  reserved  to  the  church  as  a  mor-> 
tuary  :>'  6i  decedens  filura  habucrit  animalia^  ofitimo  cm  de  jure 
^^fuerit  debitum  reaervatOy  ecclenae  suae  einc  dolojjraudej  aeu 
^^  coniradictione  gualibctj  firo  recomfiennitione  aubtractionia  de^ 
^^  cimarum  fieraonaUumy  nccnon  et  oblationumy  accundum  meliua 
**  animal  reaervetuvy  fioat  abitunty  pro  aalute  animae  attach  ** 
And  therefore  in  the  laws  of  king  Canute  ^  this  mortuary  is 
called  soul-scot  (paplpceav)  or  aymbolum  animae.  And,  in  pur* 
suance  of  the  same  principle,  by  the  laws  of  Venice,  where 
no  personal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  his  merchandise,  jewels,  and 
other  moveables  >.  So  also,  by  a  similar  policy,  in  Finance, 
every  m^n  that  died  without  bequeathiug  a  part  of  his  estate 
to  the  church,  which  was  called  dying  vnthout  confeaaiony  was 
formerly  deprived  of  christian  buria) :  or,  if  he  died  intestate, 
the  relations  of  the  deceased,  jointly  with  the  bishop,  named 
proper  arbitrators  to  determine  what  he  ought  to  have  given 
to  the  church,  in  case  he  had  made  a  will.  But  the  parlia- 
ment, in  1409,  redressed  this  grievance  ^ 

It  was  anciently  usual  in  this  kingdom  to  bring  the  mor- 
tuary to  church  along  with  the  corpse  when  it  came  to  be 
buried ;  and  thence^  it  is  sometimes  called  a  corae  fireaent:  a 
term  which  be^>eaks  it  to  have  been  once  a  voluntary  dona- 
tion.  However  in  Bracton's  time,  so  early  as  Henry  III.  we 

p  Co.  Litt.  185.  •  Panoniutan.  ad  Decretci.  L  3.  t.  20.  c.  3 

q  Fnmnc.1.  l.tit.^:.  '   t  Sp.  L.  b.  as.  c  4L 

r  c  13    '  11  SeMen.  Hift.  oTtithei.  c.  10. 
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find  it  riWtted  into  «n  estabtished  cu0tdm:  ifi96fiiiick  tliit  the 

bequests  of  heriot»  and  mortuaries  were  held  to  be  nccesiarf 

ingredients  in  e^ery  testament  €>f  chattels.  **  Imfirimis  autcm 

'<  de^t  gw'libetf  qui  tcBtamentumfecerit^  dominum  3fium  tie  meii* 

**  ori  re  guam  habtterit  retognOacere  ;  et  fio%tta  eccleaiam  de  aOa 

<<  meliori:*'  the  lord  must  have  the  best  good  left  him  as  all 

heriot ;  and  the  church  the  second  best  as  a  mortuary.    But 

yet  this  custom  was  different  in  different  ]»lac69  s  ^in  fuiSm^ 

<<  dam  iocis  habet  eeclena  melius  animal  de  c^iUttctudine  ;  in  fWh- 

^  buadam  secundum^  vel  tertium  melius  i  etin  quibusdam  nMiz 

^  et  ideo  tonsideranda  eat  conauetudo  hci"^*'  This  custom  sliH 

varies  in  different  places,  not  only  as  the  merluary  to  be 

{mid,  but  the  person  to  whom  h  is  payable.     In  Wale»a 

mortuary  or  corse-presefit  was  due  upon  the  death  of  tvtirf 

clergyman  to  the  bishop  of  the  diocese;  till  abolished,  epoli 

a  recompense  given  to  the  bishop,  by  the  statute  IS  Ann. 

St.  2.  c.  6.  And  in  the  archdeaconry  of  Chester  a  custom  idso 

pre^ted,  that  the  bishop,  who  i9  also  archdeacon,  should 

hare,  at  the  death  of  every  clergyman  dying  therein,  lids 

best  horse  or  mare,  bridle,   saddle,  and  spurs,   his  beat 

gown  or  cloak,  hat,  upper  garment  under  his  goirti,  said 

tippet,  and  also  his  best  signet  or  ring*.     But  by  statute  3S 

Geo.  ii.  c.  6<  this  mortuary  is  directed  to  cease^  and  the  act 

has  settled  upon  the  bishop  an  equivalent  in  its  room.    The 

king's  claim  to  many  goods,  on  the  death  of  all  prelates  hi 

England,  seems  to  be  of  the  same  nature :  though  sir  Edward 

Coke  y  apprehends,  tha^  this  is  a  duty  due  ufion  death  and  net 

a  mortuary  :  a  distinction  which  seems  to  be  without  a  dHfec* 

ence.     For  not  only  the  king's  ecclesiastical  chsffacter,  as 

supreme  ordinary,  but  also  the  species  of  the  goods  claimed, 

which  bear  so  near  a  resemblance  to  those  in  the  archdeaconry 

of  Chester,  which  was  an  acknowledged  mortuary,  puts  the 

matter  out  of  dispute.     The  king,  accor^ng  to  the  record 

vouched  by  sir  Edward  Coke,  is  entitled  to  six  things ;  the 

bishop's  best  horse  or  palfrey,  with  his  furniture  :  his  cloak, 

or  gown,  and  tippet:  his  cup,  and  cover:  his  bason  and  ewer: 

w  Bnictoo.  L  2.  c  20.  Flet  1 . 2.  c.  57.  x  Cro.  C«r.  237.  j  8  Imt.  <»l. 
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his  gold  ring  ;  and  lastly*  his  muta  canum^  lus  mew  or  ken- 
nel of  bounds;  as  was  mfenuoned  in  the  preceding  chapter*. 

This  yariety  of  customs,  with  regard  to  mortuaries^  giving 
frequently  a  handle  to  exactions  on  the  one  side,  and  frauds 
or  expensive  litigations  on  the  other ;  it  was  thought  proper 
by  statute  21  Hen.  VIII.  c.  6.  to  reduce  them  to  some  kind 
of  certainty.  For  this  purpose  it  is  enacted,  that  all  mortu* 
aries,  or  corse^presents  to  parsons  of  any  parish,  shall  be  taken 
in  the  following  manner ;  unless  where  by  custom  less  or 
none  at  all  is  due  :  visf,  for  every  person  who  does  not  leave 
goods  to  the  value  of  t^n  marks,  nothing :  for  every  person 
who  leaves  goods  to  the  value  of  ten  marks,  and  under  thirty 
pounds,  Sa,  Ad.  if  above  thirty  pounds,  and  under  forty 
pounds,  6«.  8d.  if  above  forty  pounds,  of  what  value  soever 
they' may  be,  10«.  and  no  more.  And  no  mortuary  shall 
throughout  the  kingdom  be  paid  for  the  death  of  any  feme- 
fiovert ;  nor  for  any  child  ;  nor  for  any  one  of  fiill  age,  that 
is  not  a  housekeeper  ;  nor  for  any  wayfaring  man  ;  but  such 
wayfaring  man's  mortuary  shall  be  paid  in  the  parish  to  which, 
he  belongs.  And  upon  this  statute  stands  the  law  ofmortu- 
aiies  to  this  day. 

3.  Hsia-LooMS  are  such  goods  and  personal  chattels,  asi 
contrary  to  the  nature  of  chattels,  shall  go  by  special  custom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  the  last  proprietor.  The  termination,  loom^  is  of  Sax- 
on original ;  in  which  language  it  signifies  a  limb  or  mem- 
ber^;  so  that  an  heir-loom  is  nothing  else,  but  a  limb  or 
member  of  the  inheritance.  They  are  generally  such  things 
as  cannot  be  taken  away  without  damaging  or  dismembering 
the  freehold :  otherwise  the  general  rule  is,  that  no  chattel  in- 
terest whatsoever  shall  go  to  the  heir,  notwithstanding  it  be 
expressly  limited  to  a  man  and  his  heirs,  but  shall  vest  in  the 
executor  ^  ( 1 ).  But  deer  in  a  real  authorized  park,  fishes  in  a 

B  p«(f. 413.  a  Spelm.  C/or#.377.  b  Co.  IMx,  368. 

(1)  Or  if  any  chattel  be  given  to  a  man  and  the  heirs  of  his  body,  he 
takes  the  entire  and  absolute  interest  in  it.    There  have  been  many 
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pond,  doves  in  a  dove-house>  is^c,  though  in  themsehei  per- 
sonal chattels,  yet  they  are  so  annexed  to  and  so  necesstry 
to  the  well-being  of  the  inheritance,  that  they  shall  accoa- 
pany  the  land  wherever  it  vests,  hy  either  descent  or  pur- 
chase c.     For  this  reason  also  I  apprehend  it  is,  that  the 
ancient  jewels  of  the  crown  are  held  to  be  heir-looms';  for 
they  are  necessary  to  maintain  the  state,  and  support  tlie  dig- 
nity, of  the  sovereign  for  the  time  being.  Charters  likevise, 
and  deeds,  court-rolls,  and  other  evidences  of  the  haid,  toge- 
ther with  the  chests  in  which  they  are  contained,  shafi  pass 
together  with  the  land  to  the  heir,  'in  the  nature  of  heir- 
looms, and  shall  not  go  to  the  executor «.  By  special  custom 
also,  in  some  places,  carriages,  utensils,  and  other  kouse- 
hold  implements,  may  be  heir-looms^;    but  such  austoo 
must  be  strictly  proved.  On  the  other  hand,  by  almost  gen- 
eral custom,  whatever  is  strongly  afiixed  to  the  freehold  or 
inheritance,  and  cannot  be  severed  from  thence  ^vithout  ^no- 
lence  or  damage,  "  quod  ab  aedibua  non  facile  reveUiturt,*^  is 
become  a  member  of  the  inheritance,  and  shall  thereupoo 
pass  to  the  heir ;  as  chimney-pieces,  pumps,  old  fixed  or 
dormant  tables,  benches,  and  the  like^  (2).     A  ver^  similar 
notion  to  which  prevails  in  the  dutch y  of  Brabant ;  where  they 
rank  certain  things  moveable  among  those  of  the  immoveable 

c  Co.  Litt  8.  e  Bro.  Abr.  tit.  chmdcs.  18.  ^  Spdtn.G)o».17^- 

d  Ihid.  18.  r  Co.  Litt.  18.  185.  h  13  Mod.  190. 


fruitless  attempts  to  make  pictures,  plate,  books,  and  household  fum- 
ture,  descend  to  the  heir  with  a  family  mansion.  Where  tlicy  are  left 
to  be  enjoyed  as  heir^looms  by  the  persons  who  shall  respective!)  be 
in  possession  of  a  certain  house,  or  to  descend  as  heir-looms  as  fir  as 
courts  of  law  and  equity  will  admit,  the  absolute  interest  of  them,  sub- 
ject to  the  life-interests  of  those  who  have  life -estates  in  the  real  pro- 
perty, will  vest  in  that  person  who  is  entitled  to  the  first  estate-tail  or 
estate  of  inheritance,  and  upon  his  death  tliat  interest  w^  pass  to  bis 
personal  representative.  1 -Sro.  274.  Z  Bro,  1Q\. 
(2)  Sec  p.  281,  n.  10,  ante. 
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kind,  calling  them  by  a  very  particular  appellation,  firaedia 
volantia,  or  volatile  estates :  such  as  beds,  tables,  and  other  ^ 
heavy  implements  of  furniture,  which  (as  an  author  of  their 
own  observes)  "  dignitatem  iatam  nacta  eunty  ut  villisy  ayhnsy  tt 
^  aedibusj  ab'iaque  firaediia  comfiarentur ;  quod  solidiora  mobiUa 
**  i/iaia  aedibus  ex  destinatione fiatris/amiliaa  cohaerere  videanturj  et 
**  pro  parte  ifimrum  aedium  aeatimentur  i.** 

Other  personal  chattels  there  are,' which  also  descend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
stone in  a  church,  or  the  coat-armor  of  his  ancestor 
there  hung  up,  with  the  pennons  and  other  ensigns  of  [429] 
honor,  suited  to  his  degree.  In  this  case,  albeit  the 
freehold  of  the  church  is  in  the  parson,  and  these  are  annexed 
to  that  freehold,  yet  cannot  the  parson  or  any  other  take  them 
away  or  deface  them,  but  is  liable  to  an  action  from  the  heir'f. 
Pews  in  the  church  are  somewhat  of  the  same  nature,  which 
may  descend  by  custom  immemorial  (without  any  ecclesiasti- 
cal concurrence)  from  the  ancestor  to  the  heir^  (3).  But 
though  the  heir  has  a  property  in  the  monuments  and  escutch- 
eons of  his  ancestors,  yet  he  has  none  in  their  bodies  or  ashes ; 

i  Stockauou  (lejvre  dttthtOmn*,  e.  3.  k  12  Rep.  lOe.    Co.  LitL  18.  • 

KC 16.  1 3  IntU  902.    12  Rep.  lOff. 

(3)  Ttie  riglit  to  sit  in  a  particular  pew  in  a  church  arises  either  from 
prescription  as  appurtenant  to  a  messuage,  or  from  a  faculty  or  g^ant 
from  the  ordinary,  for  he  has  the  disposition  of  all  pews  which  are  not 
claimed  by  prescription.    Gib*.  Cod.  221. 

In  an  action  upon  the  case  for  a  disturbance  of  the  enjoyment  of 
a  pew,  if  the  plaintiff  claims  it  by  prescription,  he  must  state  it  in  the 
declaration  as  appurtenant  to  a  messuage  in  the  parish.  Tliis  prescrip- 
tion may  be  supported  by  an  enjoyment  for  thirty-six  years,  and  per- 
haps any  time  above  twenty  years.  1  T.  R.  428.  But  where  a  pew 
was  claimed  as  appurtenant  to  an  ancient  messuage,  and  it  was 
proved  that  it  had  been  so  annexed  for  thirty  years,  but  that  it  had 
no  existence  before  that  time,  it  was  held  this  modem  commencement 
defeated  the  prescriptive  claim.  5  T.  R.  296.  In  an  action  against  *" 
the  ordinary,  the  plaintiff  must  allege  and  prove  repairs  of  the  pew. 
1  Wilt.  326. 
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nor  can  he  bring  any  civil  action  against  such  as  indecently  at 
least,  if  not  impiously,  violate  and  disturb  their  remains,  when 
dead  and  buried.  The  parson  indeed,  who  has  the  freehold  of  the 
soil,  may  bring  an  action  of  trespass  against  such  as  dig  and 
disturb  it:  and,  if  any  one  in  taking  up  a  dead  lx>dy  steals 
the  shroud  or  other  apparel,  it  will  be  felony  « ;  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  the  charge 
of  the  funeral  (4). 

But  to  return  to  heir-looms :  these,  though  they  be  mere 
chattels,  yet  cannot  be  devised  away  from  the  heir  by  will ;  but 
such  a  devise  is  void  °,  even  by  a  tenant  in  fee -simple.  For, 
though  the  owner  might  during  his  life  have  sold  or  disposed 
of  them,  as  he  might  of  the  timber  of  the  estate,  since,  as  the 
inheritance  was  his  own,  he  might  mangle  or  dismember  it  as 
he  pleased ;  yet,  they  being  at  his  death  instantly  vested  in  the 
heir,  the  devise  (which  is  subsequent,  and  not  to  take  effect 
till  after  his  death)  shall  be  postponed  to  tlie  custom,  whereby 
they  have  already  descended. 

m  3  Inst.  110.    12  Rep.  113.    1  Hal.  P.  C.  515;  n  Co.  litt.  185^ 
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(4)  It  has  been  determined,  that  stealing  dead  bodies,  though  for  the 
improvement  of  the  science  of  anatomy,  is  an  indictable  offence  as  a 
misdemeanor ;  it  being  a  practice  contrary  to  common  decency,  and 
shocking  to  the  general  sentiments  and  feelings  of  mankind.  2  T.  R.  733. 
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CHAPTER  THE  TWENTY-NINTH. 


OF  TITLE  BY  SUCCESSION,  MARRIAGE, 

AND  JUDGMENT. 

xN  the  present  chapter  we  shall  take  into  consideration  three 
other  species  of  title  to  goods  and  chattels. 

V.  The  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  personal  or  real,  is  by  succession :  which  is,  in 
strictness  of  law,  only  applicable  to  corporations  aggregate  of 
many,  as  dean  and  chapter,  mayor  and  commonalty,  master 
and  fellows,  and  the  like  ;  in  which  one  set  of  men  may,  by 
succeeding  another  set,  acquire  a  property  in  all  the  goods, 
moveables,  and  other  chattels  of  the  corporation.  The  true 
reason  whereof  is,  because  in  judgment  of  law  a  corporation 
never  dies :  and  therefore  the  predecessors,  who  lived  a  cen- 
tury ago,  and  their  successors  now  in  being,  are  one  and  the 
same  body  corporate*.  Which  identity  is  a  property  so 
inherent  in  the  nature  of  a  body  politic,  that,  even  when  it  is 
meant  to  give  any  thing  to  be  taken  in  succession  by  such  a 
body,  that  succession  need  not  be  expressed:  but  the  law 
will  of  itself  imply  it.  So  that  a  gift  to  such  a  corporation, 
either  of  lands  or  of  chattels,  without  naming  their  successors, 
vests  an  absolute  property  in  them  so  long  as  the  corpora- 
tion subsists  ^.  And  thus  a  lease  for  years,  an  obliga- 
tion, a  jewel,  a  flock  of  sheep,  or  other  chattel  in-  [431 J 
terest,  will  vest  in  the  successors,  by  succession,  as 
well  as  in  the  identical  members,  to  whom  it  was  originally 
given. 

But,  with  regard  to  sole  corporations,  a  considerable  dis- 
tincdon  must  be  made.    For  if  such  sole  corporation  be  the 

«  4  R^.  or.  ^  Bro.  Abr,  t.  ntttet*  90.  Cro.  EDz.  4M.* 
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representative  of  a  number  of  persons ;  as  the  iDisfaetof  an 
hospital,  who  is  a  corporation  for  the  benefit  of  the  \mT 
brethren ;  an  abbot,  or  prior,  by  the  old  law  before  the  xt- 
formation,  who  represented  the  whole  convent ;  or  the  desa 
of  some  ancient  cathedral,  who  stands  in  the  place  oi^  aad 
represents  in  his  corporate  capacity,  the  chapter;  suck  sole 
corporations  as  these  have  in  this  respectjthe  same  poiren, 
as  corporations  aggregate  have,  to  take  personal  propertj  or 
chattels  in  succession.     And  therefore  a  bond  to  such  a  mas- 
ter, abbot,  or  dean,  and  his  successors,  is  good  in  lav;  ani 
the  successor  shall  have  the  advantage  of  it,  for  the  benefit 
of  the  aggregate  society,  of  which  he  is  in  law  the  represen- 
tative ^.     Whereas  in  the  case  of  sole  corporatioDs,  wbkk 
represent  no  others  but  themselves^  as  bishops,  parsons^  aad 
the  like,  no  chattel  interest  can  regularly  go  in  soccessioD  : 
and  therefore,  if  a  lease  for  years  be  made  to  the  bishop  o£ 
Oxford  and  his  successors,  in  such  case  his  execnton  or 
administrators,  and  not  his  successors^  shall  have  it^.    For 
the  word  successors^  when  applied  to  a  person  in  his  polidcil 
capacity,  is  equivalent  to  the  word  heirs  in  his  natural;  tod 
as  such  a  lease  for  years,  if  made  to  John  and  his  heirs,  would 
not  vest  in  his  heirs  but  his  executors  ;  so  if  it  be  made  to 
John  bishop  of  Oxford  and  his  successors^  who  are  the  Win 
of  his  body  politic,  it  shall  still  vest  in  his  executors  and  ooit 
in  such  his  successors.     The  reason  of  this  is  obvious :  for, 
besides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  perishable  a  nature  to  be  limited  either  to  heirs,  or 
such  successors  as  are  equivalent  to  heirs ;  it  would  also  Ibl- 
low,  that  if  any  such  chattel  interest  (granted  to  a  sole  aO' 
poradon  and  his  successors)  were  allowed  to  descend  to  such 
successor,  the  property  thereof  must  be  in  abeyance 
[432]     from  the  death  of  the  present  owner  until  the  suc- 
cessor be  appointed  :  and  this  is  contrary  to  the  ns* 
ture  of  a  chattel  interest,  which  can  never  be  in  abeyance  or 
without  an  owner  « ;  but  a  man's  right  therein,  when  once 

«D7a,48.    Cro.£U;L464.  dCaUtt.4A.  eBiwnLIA 
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suspended,  is  gone  for  ever.  This  is  not  the  case  in  coN 
poratioQs  aggregate^  where  the  right  is  never  in  suspense  ;  nor 
in  the  other  sole  corporations  before-mentioned,  who  are  rather 
to  be  considered  as  heads  of  an  aggregate  body^  than  subsist- 
ing merely  in  their  own  right :  the  chattel  interest  therefore,  it& 
such  a  case,  is  really  and  substantially  vested  in  the  hospital, 
convent,  chapter,  or  other  aggregate  body ;  though  the  head 
is  the  visible  person  in  whose  name  every  act  is  carried  on,  and 
in  whom  every  interest  is  therefore  said  (in  point  of  form)  to 
vest.  But  the  general  rule,  with  regard  to  corporations  merely 
sole,  is  this,  that  no  chattel  can  go  to  or  be  acquired  by  them 
in  light  of  succession  f. 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the  case 
of  the  king,  in  whom  a  chattel  may  vest  by  a  grant  of  it  for- 
merly made  to  a  preceding  king  and  his  successors  s.  The  other 
exception  is,  where,  by  a  fiartictdar  custom,  some  fiarticidar 
corporations  sole  have  acquired  a  power  of  taking  fiartictdar 
chattel  interests  in  succession.  And  this  custom,  being  against 
the  general  tenor  of  the  common  law,  must  be  strictly  inter- 
preted, and  not  extended  to  any  other  chattel  interests  than 
such  immemorial  usage  will  strictly  warrant.  Thus  the  cham- 
berlain of  London,  who  is  a  corporation  sole,  may  by  the  custom 
of  London  take  bonds  and  recognizances  to  himself  and  his  sue* 
cessors,  for  the  benefit  of  the  orphan's  fund^:  but  it  will  not 
follow  from  thence,  that  he  has  a  capacity  to  take  a  lease  for 
years  to  himself  and  his  successors  for  the  same  purpose ;  for 
the  custom  extends  not  to  that :  nor  that  he  may  take  a  bond  to 
himself  and  his  successors,  for  any  other  purpose  than  the 
benefit  of  the  orphan's  fund ;  for  that  also  is  not  warranted  by 
the  custom.  Wherefore,  upon  the  whole,  we  may  close  this 
head  with  laying*  down  this  general  rule ;  that  such 
right  of  succession  to  chattels  is  universally  inherent  []433] 
by  the  common  law  in  all  aggregate  corporations,  in  the 
king,  and  in  siich  single  cotporations  as  represent  a  number  of 

f  Co.  Utt  4§.  g  IbkL  90.  h  4  R«p.  65.   Cro.  KUm  6t3. 
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persons;  and  may,  by  special  custonn,  belong  to  certm other 
sole  corporations  for  some  particular  purposes  :  altiiough,  gene- 
rally, in  sole  corporations  no  such  right  can  exist. 

VI.  A  SIXTH  method  of  acquiring  property  in  goods  and  chit- 
tels  is  by  marriage ;  whereby  those  chattels,  which  belonged  for- 
merly to  the  wife,  are  by  act  of  law  vested  in  the  husband,  witfc 
the  same  degree  of  property  and  with  the  saine  powers,  as  the 
wife,  when  sole,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  person 
between  the  husband  and  wife  ;  it  being  held  that  they  are  one 
person  in  law »,  so  that  the  very  being   and  existence  of  the 
woman  is  suspended  during  the  coverture,  or  entirely  merged 
or  incorporated  in  that  of  the  husband.      And  hence  it  follows, 
that  whatever  personal  property  belonged  to  the  wife,  be/bir 
marriage,  is  by  marriage  absolutely  vested  in  the  husbao^    In 
a  real  estate,  he  only  gains  a  title  to  the  rents  and  profits  during 
coverture :  for  that,  depending  upon  feodal  principles,  remaim 
entire  to  the  wife  after  the  death  of  her  husband,  ortoberbens, 
if  she  dies  before  him  ;  unless  by  the  birth  of  a  child,  he  becomes 
tenant  for  life  by  the  curtesy.     But,  in  chattel  interests,  the  sole 
and  absolute  property  vests  in  the  husband,  to  be  disposed  of  at 
his  pleasure,  if  he  chuses  to  take  possession  of  them:  for, 
unless  he  reduces  them  to  possession,  by  exercising  some  act 
of  ownership  upon  them,  no  property  vests  in  him,  buttky 
shall  remain  to  the  wife,  or  to  her  representatives,  after  the  coTC^ 
ture  is  determined  ( 1 ) 

i  See  book  L  e.  15. 


(1)  If  he  assigns  her  choses  in  actions  for  a  valuable  consideration  in 
her  lifetime,  and  she  surviTes,  she  is  bound  only  to  the  amount  of  the 
consideration,  and  the  residue  survives  to  her.  1  Atk.  SOT-  CiV*/. 
Wnu.  380.  But  if  tiie  husband  before  marriage  makes  a  settleaeit 
upon  the  wife  in  consideration  of  the  wife's  fortune,  the  rcppescnUttTC 
of  the  husband  will  be  entitled  to  all  her  things  in  action :  (3  P.  Wmt, 
199.)  but  if  it  is  in  consideration  of  part  of  the  estate  only,  the  residue 
not  reduced  into  possession  will  survive  to  the  wife :  and  where  there 
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Thkrb  is  thelrefore  a  very  considerable  difference  in  the 
acquisition  of  this  species  of  property  by  the  husband,  accord* 
ing  to  the  subject-matter ;  viz.  whether  it  be  a  chattel  realx 


is  a  settlement  made  equivalent  to  the  wife's  fortune,  thougli  no  men- 
tion be  made  of  her  personal  estate,  the  husband's  representative  will 
be  entitled  to  the  whole.  See  Mr.  Butler's  note  to  Co.  Litt.  352.  where 
these  distinctions  are  clearly  and  fully  collected.  If  the  husband  can* 
not  recover  the  things  in  action  of  his  wife  but  by  the  assistance  of  a 
court  of  equity,  the  court,  upon  the  principle  that  he  who  seeks  equity 
must  do  equity,  will ,  not  assist  him  in  recovering  the  property,  unless 
he  either  has  made  a  previous  provision  for  her,  or  agrees  to  do  it  out 
of  the  estate  prayed  ibr ;  or  unless  the  wife  appears  personally  in  court, 
and  consents  to  the  property  being  given  to  him.  2  Vet,  669.  But  the 
court  will  not  direct  the  fortune  in  aU  cases  to  be  paid  to  the  husband^ 
though  tlie  wife  appears  to  consent,  where  no  previous  provision  what- 
ever is  made  upon  her.  2  Ve*.  579.  Lord  Thurlow  has  declared  that 
he  did  not  find  it  any  where  decided,  that  if  the  husband  makes  an 
actuiil  assignment  by  contract  for  a  valuable  consideration,  the  assignee 
should  be  bound  to  make  any  provision  for  the  wife  Out  of  the  property 
assigned ;  but  that  a  court  of  equity  has  much  greater  consideration  for 
,  the  assignment  actually  made  by  contract,  than  for  an  assignment  by 
mere  operation  of  law ;  for  as  to  the  latter,  his  lordship  declared  it  to 
be  his  opinion,  that  when  the  equitable  interest  of  tlie  wife  was  trans- 
ferred to  the  creditor  of  the  husband  by  mere  operation  of  law,  (as  in 
the  case  of  an 'assignee  under  a  commission  of  bankrupt,)  he  stood 
exactly  in  the  place  of  the  husband,  and  was  subject  precisely  to  the 
same  equity  in  respect  of  the  wife.  Cox**  P.  Wnu.  459.  And  it  is  deter- 
mined, the  wife  shall  have  the  same  relief,  under  a  general  assignment 
by  the  husband  of  his  estate  for  the  benefit  of  his  creditors.  4  Bro.  139, 
An  assignee  of  a  bankrupt  in  such  cases  generally  allows  the  wife  one 
half.  3  rw.jun.  620. 

The  courts  of  equity  at  present  are  not  inclined  to  make  any  distinc- 
tion between  an  assignee  by  contract  and  an  assignee  by  operation  of 
law,  but  I  should  think  they  w^ould  compel  the  former  to  make  the 
same  provision  for  the  wife  as  the  latter.  4  Bro.  326.  2  Ff«.  jun.  680. 

But  if  the  wife's  fortune  is  paid  to  the  husband,  or  he  can  receive  it 
without  applying  to  a  court  of  equity,  then  it  can  give  no  relief  tO  the 
trife.  2  AtJ^.  420.  But.  Co.  Litt.  351.  1  Fonk  Tr.  Eq.  304. 
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dr«  chattel  fienonal:  oAj  of  chattels  personal}  wlM^toit 
be  in  pOBwanon^  or  in  action  only.     A  chattel  need  vests  intiht 
husband,  not  absolutely)  but  9ub  mbdo.     As,  in  case  of  a  lease 
ibr  years,  the  husband  shall  receive  all  the  rents  and  profits 
of  it,  and  may,  if  he  pleases,  sell,  surrender,  or  dispose  of 
it  during  the  coverture  ^  :  if  he  be  outlawed  or  attainted,  it 
shall  be  forfeited  to  the  king  ^ ;  it  is  liable  to  executian  for 
his  debts"  :  and,  if  he  survives  his   wife,  it  is  to  ail  mtestt 
and  purposes  his  own  ».    Yet,  if  he  has  made  no  tfispositicni 
thereof  in  his  lifetime,  and  dies  before  his  wife,  he  cannot 
dispose  of  it  by  will^:  for,  the  husband  having  made  no 
alteration  in  the  property  during  his  life,  it  never  vas  tnms- 
ferred  from  the  wife  ;  but  after  his  death  she  shali  remain  'm 
her  ancient  possession,  and  it  shall  not  ^o  to  hb  executors. 
So  it  is  also  of  chattels  personal  (or  chosesj  in  actm:  asdebts 
Upon  bond,  contracts,  and  the  like  :   these  the  husband  may 
have  if  he  pleases ;  that  is,  if  he  reduces  them  into  possesdcm 
by  receiving  or  recovering  them  at  law.     And,  upon  sucb 
receipt  or  recovery,  they  are  absolutely  and  entirely  his  ovo; 
and  shall  go  to  his  executors  or  administrators^  or  as  he  shatt 
bequeath  them  by  will,  and  shall  not  revest  in  the  wife.  But, 
if  he  dies  before  he  has  recovered  or  reduced  Ihem  into  pos- 
session, so  that  at  his  death  they  still  continue  chose*  in  action, 
they  shall  survive  to  the  wife  ;  for  the  husband  never  exerted 
the  power  he  had  of  obtaining  an  exclusive  property  in  tbcmK 
And  so,  if  an  estray  comes  into  the  wife's  franchise^  and  the 
husband  seises  it,  it  is  absolutely  his  property  z  but  if  he  <fiei 
witliout  seising  it,  his  executors  are  not  now  at  liberty  to 
seise  it,  but  the  \\ife  or  her  heirs^  ;  for  the  husband  neTcr 
exerted  the  right  he  had,  which  right  determined  with  the 
coverture.  Thus,  in  both  these  species  of  property  the  lav  is 
the  same,  in  case  the  wife  survives  the  husband  ;  but,  in  case 
the  husband  survives  the  wife,  the  law  is  very  different  with 

k  Co.  Litt  4«.  o  Pojih.  S,    Co.  JAtL  Ul. 

I  Pkrwd.  2CS.  p  Co.  Lltt.  351. 

m  Co.  Utt.  351.  q  Ibkl. 
n  Ibid.  300. 
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respect  to  chatteU  real  and  thOMt^  in  acHon:  for  he  sludt  hm^e 
the  chattel  real  by  sumvorship)  but  not  the  cHmc  in  action^ s 
^scept  m  the  case  of  arrears  of  rent^  due  to  the  wife  before 
Iver  covertuTe^  which  in  case  of  her. death  are  given  to  thib 
husband  by  stajKite  32  Hen.  VIII.  c.  37.  And  the  reason 
Ibr  the  general  law  is  this :  that  the  husband  is  in  absolute 
possession  of  the  chattel  real  during  the  coverture^  by  a  kind 
of  joint-tenancy  with  his  wife ;  wherefiire  the  law  will  not 
wrest  it  out  of  his  hands,  and  give  it  to  her  representatives ; 
though,  in  case  he  h^d  died  first,  it  would  have  survived  to 
the  wife,  unless  he  thought  proper  in  his  lifetime  to  alter 
tiie  possession.  But  a  cho^e  in  action  shall  not  sui*vive  to  hiniy 
because  he  never  was  in  possession  of  it  at  all,  during  the 
t:overture ;  and  the  only  method  he  had  to  gain  possesion 
of  it,  was  by  suing  in  his  wife's  right ;  but  as,  sifter  her 
death,  he  cannot  (as  husband)  brmg  an  action  in  her  rights 
because  they  are  no  longer  one  and  the  same  person  in  law» 
therefore  he  can  never  (as  such)  recover  the  possession.  But 
he  stiU  will  be  entitled  to  be  her  administrator ;  and  may, 
in  that  capacity,  recover  such  things  in  action  as  became 
due  to  her  before  or  during  the  coverture  (3). 

Thus,  and  upon  these  reasons,  stands  the  law  between 
husband  and  wife,  with  regard  to  chatteU  real  and  choae^  in 
action :  but,  as  to  chat t eh  fieraonal  (or  chases)  in  fiosaeanon^ 
which  the  wife  hath  in  her  own  right,  as  ready  money*  jew- 
els, household  goods,  and  the  like,  the  husband  hath  therein 
an  immediate  and  absolute  property,  devolved  to  him  by  the 

r  3  Mod.  186. 


(2)  By  29  Car.  II.  c.  3.  s.  25.  the  husband  shall  have  administration 
of  all  his  wife's  personal  estate,  which  he  did  not  reduce  into  his  pos« 
session  before  her  death,  and  shall  retain  it  to  his  own  use :  and  if  he 
dies  before  administration  is  granted  to  him,  or  he  has  recovered  his 
wife's  property,  the  right  to  it  passes  to  his  personal  representative, 
and  not  to  the  wife's  next  of  kin.    1  P.  Wmt.  378.    But.  Co,  Lit,  351. 

VOL.  II.  68  « 
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Aianiage)  not  only  potentially  but  in  finct,  vUch  neter  can 
again  revest  in  the  wife  or  her  representatives  *. 

Ani49  as  the  husband  may  thus  generally  acquire  a  ^ 
perty  in  all  the  personal  substance  of  the  wife,  so  in  one  par- 
ticular instance  the  wife  may  acquire  a  property  in  seme  of 
her  husband's  g^oods ;  which  shall  remain  to  her  after  blsdeathi 
.and^not  go  to  his  executors.      These  are  caDed  her 
{436]    /mrafihcmaUa  ;  whiclvis  a  term  borrowed  from  the 
civil  laws  ^^d  ^  derived  from  the  Greek  Imguagt) 
signifying  something  over  and  above  her  dower.    Our  lav 
uses  it  to  signify,  the; apparel  and  ornaments  of  the  wife,  sut- 
able  to  her.  rank  and  degree;  and  therefore  even  the  jewels 
of  a  peeress,  usually  worn  by  her,  have  been  held  to  bt/ktrw 
pjiernaiia^.  These  she  becomes  entitled  to  at  the  deadi  of  her 
husband,  qver  and  above  her  jointure  or  dower,  and  pre/bra- 
bly  to  all  other  representatives^.     Neither  can  die  husband 
devise  by  his  will  such  ornaments  and  jewels  of  his  w'lSe ; 
though  during  his  life  perhaps  he  hath  the  power  (if  unkindly 
inclined  to  exert  it)  to  sell  them  or  giive  them  away*.  But 
if  ^he  continues  in  the  use  of  them  till  hifi  death,  shesbl^ 
;  afterwards  retain  them  against  his  executors  and  adrnmbtn- 
tors,  and  ^1  other  persons  except  creditors  where  there  is 
a  disficiency  of  assets  y.    And  her  necessary  apparel  n  pro- 
tected even  AgaUist  the  claim  of  creclitors  *  (3). 

s  Co.  Litt.  351.  X  Noy's  Mm.  c.  49.   Grahme  t.  U  !»■ 

n  Ft  S3.  3. 9. 166.3.  aondeny.  34  N<»v.  1746. 

JU. Moor.  213.  y  1  P.  Wnu.  730. 

w  Cro.  Car.  343.  l  RulL  Abr.  91L  S-Leen.  z  Noy's  Max.  c  49. 
IM. 


(3)  The  husband  may  dispose  absolutely  -of  his  wife's  jeweb  or 
other  paraphernalia  in  his  lifetime.  3  Ati.  394.  And  although  after 
his  death  they  are  liable  to  his  debts,  if  his  personal  estate  is  fxhanft*^ 
yet  the  widow  may  recover  from  the  heir  the  amount  of  what  she  is 
obliged  ta  pay  in  consequence  of  her  husband's  specialty  credilon  <wt 
x)f  her  paraphernalia.    1  F.  Wnu,  730. 
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VII.  A  JuiHSMENTy  ki  consequence  of  solne  sak  o?  action 
in  a  court  of  justice,  is  frequently  the  means  of  vesting  the 
right  and  property  of  chattel  interests  in  the  prevailing  party. 
And  here  we  must  be  careful  to  distinguish  between  pro- 
perty, the  right  of  which  is  before  vested  in  the  party,  and 
of  which  only  /losteanon  is  recovered  by  suit  or  action ;  and 
property^  to  which  a  man  before  had  no  determinate  title  or 
certain  claim,  but  he  gains  as  well  the  right  as  the  posses- 
sion by  the  process  and  judgment  of  the  law.  Of  the  fonper 
sort  are  all  debts  and  chorea  in  action;  as  if  a  man  g^vesbond 
for  30/.  or  agrees  to  buy  a  horse  at  a  stated  sum,  or  takes 
up  goods  of  a  tradesman  upon  an  implied  contract  to  pay  as 
much  as  they  are  reasonably  worth :  in  all  these  cases  the 
right  accrues  to  the  creditor,  and  is  completely  vested  in  him^ 
at  the  time  of  the  bond  being  sealed,  or  the  contract  or  agree-^ 
ment  made  ;  and  the  law  only  gives  him  a  remedy  to  recover 
the  possession  of  that  right,  which  already  in  justice 
belongs  to  him.    But  there  is  also  a  species  of  pro-     [437^ 
perty  to  which  a  man  has  not  any  claim  or  title  what- 
soever, till  after  suit  commenced  and  judgment  obtained '  in 
a  court  of  law :  where  the  right  and  the  remedy  do  not  foU 
low  each  either,  as  in  common  cases,  but  accrue  at  one  and 
the  same  time ;  and  where,  before  judgment  had,  no  mai^ 
can  say  that  he  has  any  absolute  property,  either  in  posses-^ 
sion  or  in  action.    Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to 
be  recovered  on  an  action  fioptdar  ;  or,  in  other  words,  to  be 
recovered  by  him  or  them  that  will  sue  for  the  same.  Such 
as  the  penalty  of  500/.  which  those  persons  are  by  several 
acts  of  parliament  made  liable  to  forfeit,  that,  being  in  par- 
ticular offices  or  situations  in4ife,  neglect  to  take  the  oatha 
to  the  government :  which  penalty  is  g^ven  to  him  or  theok 


But  she  is  not  entitled  to  them  after  his  death,  if  she  has  Ijarred  her- 
self by  an  agreement  before  marriage  of  every  thing  she  could  cUdn» 
out  of  his  personal  csUte  either  by  the  common  law  or  custom.  ?  ^k. 
642. 
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dtat  will  sue  for  the  same.  Now  here  it  is  clear  thoft  no  par- 
ticular p^erson,  A  or  By  has  any  rig^t,  claimy  or  demand}  in 
or  upon  this  penal  sura,  till  after  action  brought* ;  for  h^ 
that  brings  his  action,  and  can  bonajide  obtain  judgment  first, 
will  undoubtedly  secure  a  title  to  it,  in  exclusion  of  every 
body  else.  He  obtains  an  inchoate  imperfect  degree  of  pro* 
perty,  by  commencing  his  suit :  but  it  is  not  consummated 
till  judgment ;  for,  if  any  collusion  appears,  he  loses  the  pri« 
^rity  he  had  gained**.  But,  otherwise,  the  right  so  atUchea 
in  the  first  informer,  that  the  king  (who  before  action 
brought  may  grant  a  pardon  which  shall  be  a  bar  to  all  the 
worid)  cannot  after  suit  commenced  remit  any  thing  but  hii 
etwn  part  of  the  penalty  <^.  For  by  commencing  the  suit  thf 
informer  has  made  the  popular  action  his  own  private  action, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but 
parliament,  to  release  the  informer's  interest.    This  tliere« 

fore  is  one  instance,  where  a  suit  and  judgment  at 
^438^    law  are  not  only  the  means  of  recovering,  but  also  of 

acquiring,  property.  And  what  is  said  of  this  one 
penalty  is  equally  true  of  all  others,  that  are  ^ven  thus  at 
large  to  a  common  informer,  or  to  any  person  that  will  sue 
for  the  same.  They  are  placed  as  it  were  in  a  state  of  nature 
accessible  by  all  the  king's  subjects^  but  the  acquired  right 
of  nonp  of  thenv:  open  therefore  to  the  first  occttpant»  who 
declares  his  intention  to  possess  them  by  bringing  his  action  i 
and  who  carries  that  intention  into  execution,  by  obtaining 
judgment  to  recover  them. 

'2.  Akot&ee  species  of  property,  that  is  acquired  and 
lost  by  suit  and  judgment  at  law,  is  that  of  damagc9  given  to 
«  man  by  a  jury,  as  a  compensation  and  satisfiiction  for  some 
injury  sustained;  as  for  a  battery,  for  imprisonment,  for 
slander,  or  for  trespass.  Here  the  plaintiff  has  no  certain 
demand  till  after  verdict ;  but,  when  the  jury  has  assessed 
his  damages,  and  judgment  is  given  thereupon,  whether  they 
amount  to  twenty  pounds  or  twenty  shillings,  he  instantly 

#8  Lrv.  141.  Stn.  1109.  C«mbe t.  Pitt, B.       b  Stat.  4  Hen.  VU.  c.  90. 
R.  Tr.  3  Geo.  IIL  c  €».  Elte.  138.  11  Re^  «5. 
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acquires,  and  the  defendant  loses  at  the  same  time,  a  right  to 
that  specific  sum.  It  is  true,  that  this  is  not  an  acquisition 
so  perfectly  original  as  in  the  former  instance:  for  here  the 
injured  party  has  unquestionably  a  vague  and  indeterminate 
right  to  some  damages  or  other,  the  instant  he  receives  the 
injury;  and  the  verdict  of  the  jurors,  and  judgment  of  the 
court  thereupon,  do  not  in  this  case  so  properly  vest  a  new 
thle  in  him,  as  fix  and  ascertain  the  old  one ;  they  do  not 
give,  but  d^ne,  the  light.  But,  however, .  though  strictly 
speaking  the  primary  right  to  a  satisfiftction  for  injuries  is 
given  by  the  law  of  nature,  and  the  suit  is  only  the  meaiM 
of  ascertmning  and  recovering  that  satisfaction ;  yet,  as  the 
legal  proceedings  are  the  only  visible  means  of  this  acquisi- 
tion of  property,  we  may  fidrly  enough  rank  such  damages, 
or  satisfaction  assessed,  under  the  head  of  property  acquired 
by  suit  and  judgment  at  law. 

3.  Hither  also  may  be  referred,  upon  the  same  [439} 
principle,  all  title  to  costs  and  expenses  of  suit ;  which 
are  often  arbitrary,  and  rest  entirely  on  the  determination  of 
the  court,  upon  weighing  all  circumstances,  both  as  to  the 
quantum,  and  also  (in  the  courts  of  equity  especially,  and 
upon  motions  in  the  courts  of  law)  whether  there  shall  be 
any  costsi  at  all.  These  costs  therefore,  when  given  by  the 
court  to  either  party,  may  be  looked  upop  as  an  acquisition 
made  by  the  judgment  of  law. 
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OF  TITLE  BY  GIFT,  GRANT,  AND 

CONTRACT. 

W  E  are  now  to  proceed,  according  to  the  order  marked 
out,  to  the  discussion  of  two  of  the  remaining  methods  m 
acquiring  a  title  to  property  in  things  personal,  which  ait 
much  connected  together,  and  ans^ver  in  some  measure  to 
the  conveyances  of  real  estates  ;  being  those  hj  p/f  or  grants 
and  by  contract:  whereof  the  former  vests  a  property  m 
fioaaesaioh,  the  latter  a  property  m  action, 

VIII.  Gifts  thep,  or  grantsj  which  are  the  eighth  metbcd 
of  transferring  personal  property,    are    thus  to  be  distin- 
guished from  each  other,  that  gi/is  are  always  gratuitous, 
grants  are  upon  some  consideration  or  equivalent :  and  they 
may  be  divided,  with  regard  to  their  subject-matter,  iflto 
gifts  or  grants  of  chattels  real,  and  gifts  or  grants  of  chatleh 
peraonaL     Under  the  head  of  gifts  or  griuits  of  chattels  r«ifj 
may  be  included  all  leases  for  years  of  Iand9   assignments, 
and  surrenders  of  those  leases ;  and  all  the  other  methodi  of 
conveying  an  estate  less  than  freehold,  which  were  considered 
in  the  twentieth  chapter  of  the  present  book,  and  therefore 
need  not  be  here  again  repeated :  though  these  very  seldom 
carry  the  outward  appearance  of  a  gift,  however  freely  be- 
stowed ;  being  usually  expressed  to  be  made  in  consideration 
of  blood,  or  natural  affection,  or  of  five  or  ten  shillings  nom- 
inally paid  to  the  grantor ;  and  in  case  of  leases,  always 
reserving  a  rent,  though  it  be  but  a  peppercorn :  any  of  which 
considerations  will,  in  the  eye  of  the  law,   convert  the  gift» 
if  ei^ecuted,  into  a  grant;  if  not  executed,  into  a  contract. 


A 
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Grants  br  giftS)  of  chattels  fiersonalj  are  the  act  of  trans- 
ferring the  right  and  the  possession  of  them  ;  whereby  one 
n\an  renounces,  and  another  man  immediately  acquires,  all 
title  and  interest  therein ;  which  may  be  done  either  in  wri- 
ting, or  by  word  of  mouth  ^  attested  by  sufficient  evidence; 
of  which  the  delivery  of  possession  is  the  strongest  and  most 
essential.  But  this  conveyance,  when  merely  voluntary,  is 
somewhat  suspicious ;  and  is  usually  construed  to  be  fraudu- 
lent, if  creditors  or  others  become  sufferers  thereby.  And, 
particularly,  by  statute  3  Hen.  VII.  c.  4,  all  deeds  of  gift  of 
g^oods,  made  in  trust  to  the  use  of  the  donor,  shall  be  void: 
because  otherwise  persons  might  be  tempted  to  commit  trea- 
son or  felony,  without  danger  of  forfeiture  ;  and  the  credi- 
tors of  the  donor  might  also  be  defrauded  of  their  rights. 
And  by  statute  13  Eliz.  c.  5.  every  grant  or  gift  of  chattels, 
as  well  as  lairds,  with  an  intent  to  defraud  creditors  or 
others^,  shall  be  void  as  against  such  persons  to  whom  such 
fraud  would  be  prejudicial ;  but,  as  against  the  grantor  him- 
self, shall  stand  good  and  effectual:  and  all  persons  partakers, 
in,  or  privy  to,  such  fraudulent  grants,  shall  forfeit  the  whole 
value  of  the  goods,  one  moiety  to  the  king,  and  another, 
moiety  to  the  party  grieved;  and  also  on  conviction  shall 
suffer  imprisonment  for  half  a  year.  •  -^ 

A  TRUE  and  proper  gift  or  grant  is  always  accompanied^ 
with  delivery  of  possession,  and  takes  effect  immediately :  as 
if  A  gives  to  B  100/.,  or  a  flock  of  sheep,  and  puts  him  in 
possession  of  them  directly,  it  is  then  a  gift  executed  in  the 
donee ;  and  it  is  not  in  the  donor's  power  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompenses*^ : 
unless  it  be  prejudicial  to  creditors;  or  the  donor  were 
under  any  leg^  incapacity,  as  infancy,  coverture,  duress,  or 
the  like  ;  or  if  he  were  drawn  in,  circumvented,  or  imposed 
upon,  by  false  pretences,  ebriety,  or  surprise.  But  if  the 
gift  does  not  take  effect,  by  delivery  of  immediate  possession, 
it  is  then  not  properly  a  gift,  but  a  contract:  and  this  a  man 

ft  Pefk. lee.  57.  bSeeSRep.t3.  cJoOliOO. 
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cannot  be  compelled  to  perform^  but  upon  ^od  andidki- 
ent  consideration ;  as  we  shall  see  under  our  next  diTiafla(l). 

IX.  A  CONTRACT)  which  usually  conveys  an  inteitit 
merely  in  action,  is  thus  defined :  *^  an  Agreement  up(»  snf- 
<<  ficient  consideration,  to'do  or  not  to  do  a  particular  thii^.'' 
From  which  definition  there  arise  three  points  to  be  coDtem- 
plated  in  all  contracts ;  1 .  The  agreement  :  2.  The  cmuide- 
rations  and  3.  The  thing  to  be  done  or  omitted,  or  the  dif- 
ferent species  of  contracts. 

First  then  it  is  an  agreement,  a  mutual  bargun  or  con- 
vention ;  and  therefore  there  must  at  least  be  two  contnct* 
ing  parties,  of  sufficient  ability  to  make  a  contract:  as  where 
A  contracts  with  B  to  pay  him  lOO/.   and  thereby  traosfen 
a  property  in  such  sum  to  B.     Which  property  is  bowerer 
not  in  possession,  but  in  action  merely,  and  recorenble  by 
suit  at  law  ;  wherefore  it  could  not  be  transferred  to  another 
person  by  the  strict  rules  of  the  ancient  common  \air:  (otik> 
chose  in  action  could  be  assigned  or  granted  over^  bectose 
it  was  thought  to  be  a  great  encouragement  to  litigioosoess, 
if  a  man  were  allowed  to  make  over  to  a  stranger  his  right 
of  going  to  law.  But  this  nicety  is  now  disregarded :  tlwagh, 
in  compliance  with  the  ancient  principle,  the  form  of  asagn- 
ing  a  chose  in  action  is  in  the  nature  of  a  declaration  of  tncSt, 
and  an  agreement  to  permit  the  assignee  to  make  use  of 
the  name  of  the  assignor,  in  order  to  recover  the  possession. 
And  therefore,  when  in  common  acceptation  a  debt  or  booi 
is  said  to  be  assigned  over,  it  must  still  be  sued  in  the  origioai 
creditor's  nam^ ;  the  person  to  whom  it  is  transferred,  being 

d  Co.  Lilt.  214. 


(1)  If  a  man  aells  goods  and  still  continues  in  possession  as  visUile 
owner,  the  sale  is  fraudulent,  and  void  ag^ainst  creditors.  2  T.R,S9^ 
But  the  sale  or  mortgage  of  a  ship  at  sea  is  valid,  if  the  grand  fatD  of 
sale  be  deliyered  to  the  vendee  or  mortgagee,  and  he  take  possessioa 
the  ^rst  opportunity  after  the  ship  arrives  in  port.    1  T.  M.  462. 
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rather  an  attorney  than  an  assignee.  But  the  king  is  an  ex- 
ception to  this  general  rulei  for  he  might  always  either  grant 
or  receive  a  cho4e  in  ^tion  by  assignment^ :  and  our  courts 
of  equity^  considering  that  in  a  commercial  country  almost 
all  personal  property  must  necessarily  lie  in  contract*  vrili 
protect  the  assignment  of  a  choee  in  action^  as  much  as  the 
law  will  that  of  a  choee  in  possession  ^. 

This  contract  or  agreement  may  be  either  express  [4433 
or  implied.  ExfireaM  contracts  are  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the  time 
of  the  making)  as  to  deliver  an  0X9  or  ten  load  of  timber,  or 
to  pay  a  stated  price  for  certain  goods.  iTtifilied  are  such  as 
reason  aqd  justice  dictate,  and  which  therefore  the  law  pre- 
sumes that  every  man  undertakes  to  perform.  As,  if  I 
employ  a  person  to  do  any  business  for  me,  or  perform  any 
work ;  the  law  implies  that  I  undertook,  or  contracted,  to  pay 
him  as  much  as  his  labor  deserves.  If  I  take  up  wares  from 
a  tradesman,  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value.  And  there 
is  also  one  species  of  implied  contracts,  which  runs  through 
and  is  annexed  to  all  other  contracts,  conditions,  and  cove- 
nants, viz,  that  if  I  fail  in  my  part  of  the  agreement^  I  shall 
pay  the  other  party  such  damages  as  he  has  sustained  by  such 
my  neglect  or  refusal.  In  sliort,  almost  ail  the  rights  of  per- 
sonal property  (when  not  in  actual  possession)  do  in  great 
measure  depend  upon  contracts,  of  one  kind  or  other,  or  at 
least  might  be  reduced  under  some  of  them  :  which  indeed  is 
the  method  taken  by  the  civil  law  ;  it  having  referred  the 
greatest  part  of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  contractu  and  gtiasi  ex  contractu^. 

A  CONTRACT  may  also  be  either  executed^  as  if  A  agrees  to 
change  horses  with  B,  and  they  doit  immediately  ;  in  which 
case  the  possession  and  the  right  arc  transferred  together: 
or  it  may  be  executory j  as  if  they  agree  to  change  next  week  > 

e  Dy&c  .10.    Bro.  Abr.  Uu  chose  is  action.  f  3  P.  Wms.  196. 

l-tnd^.  y  In««'.  1.  14.  ?. 

VOL. II.  69 
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bere  the  right  only  vests,  and  their  reciprpqU  .pro^eiti  ip 
each  other's  horse  is  not  in  possession  but  in  action ;  te  a 
contract  executed  (which  differs  nothing  firom  a  grant)  con- 
veys a  cho%e  in  /lotteasion^;  a  contract  e^ecuitny  coDjtjs  only 
a  chose  in  action^ 

Ha  VINO  thus  shewn  the  general  nftture  of  a  contiactf  we 
'are,  secondly,  to  proceed  to  the  conHderation  upon  whicii  it  is 

founded ;  or  the  reason  which  moves  the  condicdii^ 
[444]     party  to  enter  into  the  contract.     ^  Itisanap^c* 

^<  ment,  upon  sufficient  conaidetuition,**    ThedfiiUiis 
hold,  that  in  all  contracts,  either  express  or  infilled,  theie 
must  be  something  given  in  exchange,  something  that  is 
mutual  or  reciprocal  ^.     This  thing,   which  is  the  price  or 
motive  of  the  conti*act,  we  call  the  consideration :  and  it  mwt 
be  a  thing  lawful  in  itself,  or  else  the  contract  is  vcid.   A 
good  consideration,  we  have  before  seen  S  is  that  of  blood  or 
natural   affection  between  near  relations  ;    the  si)as&ct30ii 
accruing  from  whicli  the  law  esteems  an  equivalent  for  what- 
ever benefit  may  move  from  one  relation  to  another i.    Tiu» 
consideration  may  sometimes  however  be  set  aside,  andtke 
contract  become  void,  when  it  tends  in  its  consequcni^  ^ 
defraud  creditors  or  other  third  persons  of  their  just  righis- 
But  a  contract  for  any  valuable  consideration,  as  for  maniacs 
for  mone^  for  work  done,  or  for  other  reciprocal  contncte, 
can  never  be  impeached  at  law ;  and,  if  it  be  of  a  sufficient  ade- 
quate value,  is  never  set  aside  in  equity :  for  the  person  con- 
ti^acted  with  has  then  given  an  equivalent  in  recompense, 
and  is  therefore  as  much'  an  owner,  or  a  creditor,  as  any 
other  person. 

These  valuable  considerations  ai*e  divided  by  the  civilians^ 
into  four  species.  1 .  Do^  ut  dee :  as  when  I  give  money  or 
goods,  on  a  contract  that  I  shall  be  repaid  money  or  goods 
ibr  them  again.  Of  this  kind  are  all  loans  of  money  upon 
bond,  or  promise  of  repayment;  and  all  sales  of  goods,  in 

h  Tn  omnibiu  contmctlbus,  sivp  nominatis  i  pa^.  297. 

«vc  innomitMtK  permutatio  coDtinctitr.   Gra*  j  3  Rep.  83. 

viu.  L5.  lec.  12.  k  Ft  W.  s.  5. 
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which  there  is  either  an  express  contract  to  pay  so  miich  for 
them,  or  else  the  law  implies  a  contract  to  pay  so  much  as  they 
are  worth. '  2.  The  second  species  is, yacio,  ut  facias  :  as,  when 
I  agree  with  a  man  to  do  his  work  for  hhn,  if  he  will  do  mine  for 
me;  or  if  two  persons  agree  to  marry  together  ;  or  to  do  any 
other  positive  acts  on  hoth  sides.  Or,  it  may  be  to  forbear  on 
one  side  on  consideration  of  something  done  on  the  other ;  as, 
that  in  consideration  A,  the  tenant,  will  repair  his  house,  B,  the 
landlord,  will  not  sue  him  for  w^aste.  Or,  it  may  be  for  mutual 
forbearance  on  bodi  sides  ;  as,  that  in  consideration  that 
A  will  not  trade  to  Lisbon^  B  will  not  trade  to  Mar-  [445] 
seilles;  so  as  to  avoid  interfering  with  each  other. 
3.  The  third  sp>ecies  of  consideration  is,  facio^  ut  de9  :  when  a 
man  agrees  to  perfonn  any  thing  for  a  price,  either  specifically 
mentioned,  or  left  to  the  determination  of  the  law  to  set  a  value 
to  it.  And  when  a  servant  hires  himself  to  his  master  for  cer- 
tain wages  or  an  agreed  sum  of  money  :  here  the  servant  con- 
tracts to  do  his  master's  service,  in  order  to  earn  that  specific 
sum.  Otherwise,  if  he  be  hired  generally ;  for  then  he  is 
under  an  implied  contract  to  perform  this  service  for  what  it 
shall  be  reasonably  worth.  4.  The  fourth,  species  is,  cfo,  tit 
fincioB  :  which  is  the  direct  counterpart  of  the  preceding.  As 
when  I  agree  with  a  servant  to  give  him  such  wages  upon  his 
performing  such  work  :  which,  we  see,  is  nothing  else  but  the 
last  species  inverted  ;  for  aervua  facit^  ut  herua  def,  and  heru9. 
daiy  ut  aervuB  facial, 

A  CONSIDERATION  of  some  sort  or  other  is  so  absolutely 
necessary  to  the  forming  of  a  contract,  that  a  nudum  pactum^ 
or  agreement  to  do  or  pay  any  thing  on  one  side,  without  any 
compensation  on  the  other,  is  totally  void  in  law :  and  a  man  can- 
not be  compelled  to  perform  it  >  (2).    As  if  one  man  promises 

1  Dr.  and  St  d.  S.  e.  24. 

"  -        '  . 

(2)  See  a  very  learned  dissertation  upon  this  passage,  and  the  learned 
Judge's  observation  and  reference  upon  a  nudum  pactum  in  the  pre- 
ceding page,  by  Mr.  Fonblanque  in  his  edition  of  the  Treatise  of  Equi- 
ty, 1  vol.  p.  326.  That  learned  gentleman  abundantly  prores  that  a  con- 


445  TH«  RIGHTS  lOQC  IL 

to  give  another  100/.  here  there  is  nothing  vmltrmctei  fe  v 
given  on  the  one  side,  and  therefore  there  is  nothing  bin&ii 
on  the  other.      And,  however  a  maii  may  or  may  not  k 
bound  to  perform  it,  in  honor  or  conscience)  which  the  mm* 
cipal  laws  do  not  take  upon  them  to  decide;  cenainljr  tboie 
municipal  laws  will  not  compel  the  execution  of  what  be  bad 
no  visible  inducement  to  engage  for :   and  therefore  our  hw 
has  adopted  ■"  the  maxim  of  the  civil  law  n,  that  ex  mda  fiacu 
non  oritur  actio.     But  any  degree  of  reciprocity  will  prfteal 
the  pact  from  being  nude :  nay,  even  if  the  thing  be  fbond* 
ed  on  a  prior  moral  obligation,  (as  a  proauae  to  pay  a  just 
debt,  though  barred  by  the  statute  of  limitations,)  it  is  no 
longer  nudum  pactum  (3).     And  as  this  rule  was  prindpillj 

m  Bro.  Abr.  tit.  dctte.  79.    Salk.  129.  n  Cod.  9.  3.  lO.ail  A  M  '• 


sideration  was  not  necessary  to  constitute. a  binding  contnct  in  tbft 
civil  law  ;  and  he  concludes,  that  *•  from  a  view  of  the  different  modes      ^<J 


it 


€t 
t€ 
9€ 


by  which  an  obligation  could  be  created  by  the  civil  law,  it  appOjriJf 
that,  without  any  consideration,  a  verbal  agreement  or  promise ii(|ir 
in  respect  of  certain  prescribed  solemnities,  acquire  a  Undii^fcte^ 
"  and  legal  validity ;  and  further,  that  for  want  of  a  conaidenbB» « 
**  written  acknowledgpfnent  of  a  debt  might  be  avoided ;  and  tliattkB|li 
a  consideration  was  alleged  in  writing,  it  might  be  denied.    Uthes 
it  be  asked,  what  was  a  nuduni  pactitw,  by  the  civil  law  ?  1  ibou^ 
"  submit  that,  from  the  above  observations,  it  appears  to  hare  been  ai 
"  undertaking  to  give  or  to  do  some  particular  thing  or  act,  which  ntffK 
**  verbis  prascriptis  tolemnihus  vettttttm  tit,  neque  facto  out  datime  rti 
*•  traiuiit  in  contractum  innominatutn.** 

(3)  Where  a  man  is  under  a  moral  obligation  which  no  court  c^hv 
or  equity  can  enforce,  and  promises,  the  honesty  and  rectitude  of  the ' 
thing  is  a  consideration.  As  if  a  man  promise  to  pay  a  just  debt,  tke 
recovery  of  which  is  barred  by  the  statute  of  limitations  ;  or  if  a  mm, 
after  he  comes  of  age,  promise  to  pay  a  mnitorious  debt  contracted 
during  his  minority,  but  not  for  necessaries ;  or  if  a  bankrupt,  in  affluent 
circumstances  after  his  certificate,  promise  to  pay  the  whole  of  bit 
debts ;  or  if  a  man  promise  to  perform  a  secret  trust,  ot  a  trust  vwl  hv 
want  of  writing  by  the  statute  of  frauds. 

In  such  and  many  other  instances,  though  the  promise  gives  a  com- 
pulsory remedy  where  there  was  none  before,  either  in  law  or  equitr, 
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eftablbhedy  to  avoid  the  inconyenience  ^t  would  arise  from 
setting  up  mere  verbal  promises,  for  which  no  goodf 
reason  could  be  assigned  <>,  it  therefore  does  not  hold  in  [446] 
some  cases,  where  such  promise  is  authentically  proved 
by  written  documents.  For  if  a  man  enters  into  a  voluntary 
bond,  or  gives  a  promissory  note,  he  shall  not  be  allowed  to 
aver  the  want  of  a  consideration  in  order  to  evade  the  pay- 
ment: for  every  bond  from  the  solemnity  of  the  instrument  p» 
and  every  note  from  the  subscription  of  the  drawer  4  (4),  car* 
ries  with  it  an  internal  evidence  of  a  good  consideration.  Courts 

.  o  Flowd.  30e,  309.  p  Hardr.  200.    1  Ch.  Rep.  157.  q  Ld.  Raym.  700. 


yet  as  the  promise  is  only  to  do  vrhfX  an  honest  man  ought  to  do,  the 
ties  of  conscience  upon  an  upright  man  are  a  sufRcient  consideration. 
Ld.  Mansfield,  1  Cvmp.  290.  But  if  a  bankrupt,  after  obtaining  his  cer- 
tificate, promise  to  pay  a  prior  debt  when  he  is  able,  it  has  been  held, 
that  this  is  a  conditional  promise,  and  that  the  plaintiff  must  prove  the 
ilefendant's  ability  to  pay.    2  Hen.  Bl.  116.  * 

(4)  Mr.  FonblanquerinhiscUscussion  of  the  subject  of  contiderationy 
referred  to  in  the  last  note  but  one,  has  taken  notice  of  this  inaccuracy : 
he  says,  what  certainly  is  fully  established,  *<  th»t  the  want  of  consi- 
deration cannot  be  averred  by  the  maker  of  a  note,  if  the  action  be 
brought  by  an  indorsee  ;  but  if  the  action  be  brought  by  the  payee« 
*'  the  want  of  consideration  is  a  bar  to  the  plaintiiTs  recovering  upoi> 
"  it.**  1  Stra.674.  Bull.  N.  P.  274.  An  indorsee,  who  has  given  full 
value  for  a  biU  of  exchange,  may  maintain  an  action  both  against  him 
who  drew  it,  and  who  accepted  it,  without  any  consideration.  The 
most  important  authority  respecting  the  consideration  of  written  con- 
tracts is  the  case  of  Hann  v.  Hughe*  before  the  house  of  lords,  in  which 
lord  chief  baron  Skynner  delivered  the  unanimous  opinion  of  the  judges, 
that  an  administratrix  was  not  bound  by  a  written  promise  to  pay  the 
debt  of  her  intestate  out  of  her  own  property.  See  it  reported  in  7  7*. 
/?.  350.  In  tliat  case,  the  chief  baron  advanced,  that  '*  all  contracts  are 
"  by  the  laws  of  England  distinguished  into  agreements  by  specislty, 
«  and  agreements  by  parol ;  nor  is  there  any  such  third  class  as  some 
''  of  the  counsel  have  endeavoured  to  maintain,  as  contracts  in  writing. 
^*  If  they  be  merely  written,  and  not  specialties,  they  are  parol,  and  a 
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of  justice  will  therefore  support  them  both,  as  against  the  con- 
tractor himself;  but  not  to  the  prejudice  of  creditors,  or  stran- 
gers to  the  contract. 

We  are  next  to  consider,  thirdly^  the  thing  agreed  to  be  done 

.  or  omitted.  "  A  contract  b  an  agreement,  upon  sufficient  con- 
*<  sideration,  to  do  or  not  to  do  a  particular  thhig'.^*  The  most 
usual  contracts,  whereby  the  right  of  chattels  personal  may  be 
acquired  in  the  laws  of  England,  are,  1 .  That  of  sate  or  exchange. 

.  2.  That  o£  bailment.    3.  That  of  Mring  and  borrowing.    4.  That 
of  debt. 

1 .  Sale  or  exchange  is  a  transmutation  of  property  from  one 
man  to  another,  in  consideration  of  some  price  or  Recompense 
in  value :  for  there  is  no  sale  without  a  recompense ;  there  must 
be  gtdd  firo  quo  ^.  If  it  be  a  commutation  of  goods  for  goods,  ft 
is  more  properly  an  exchange  ;  but,  if  it  be  a  tninsferring  of 
goods  for  money,  it  is  called  a  sale :  which  is  a  method  of 
exchange  introduced  for  the  convenience  of  mankind,  by  estab- 
lishing an  universal  medium,  which  may  be  exchanged  for  all 
sorts  of  other  property;  whereas  if  goods  were  only  to  be 

'  exchanged  for  goods,  by  way  of  barter,  it  would  be  difikuit  to 
adjust  the  respective  values,  and  the  carriage  woirid  be  intolera- 
bly cumbersome.  All  civilized  nations  adopted  therefore  very 
early  the  use  of  money ;  for  we  find  Abraham  giving  "  four 
"  hundred  shekels  of  silver,  current  money  with  the  merchant,'* 
for  the  field  of  Machpelah  ■ :  though  the  practice  of  exchanges 

r  Noy's  Max.  c  42.  <i  Gen.  c.  23.  t.  ift. 


«*  consideration  must  be  proved.  He  observed  that  the  words  of  the 
"  statute  of  frauds  were  merely  negative,  and  that  executors  and  admi- 
**  nistrators  should  not  be  liable  out  of  their  own  estates,  unless  the 
**  agreement  upon  which  the  action  was  brought,  or  some  memoraiv- 
*«  dum  thereof,  was  in  writing  and  signed  by  the  party.  But  this  does 
"  not  prove  that  the  agreement  was  still  not  liable  to  be  tried  and  judg- 
"  ed  of  as  all  other  agreements  merely  in  writing  are  by  the  common 
"  law,  and  does  not  prove  the  converse  of  the  proposition  that  when  in 
**  writing  the  party  must  be  at  all  even%  liable.'* 
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still  subsists  among  several  of  the  savage  nations.  But  with 
regard  to  the  lam  of  sales  and  exchanges,  there  is  no  differ- 
ence. I  shall  therefore  treat  of  them  both  under  the  deno- 
inination  of  sales  only ;  and  shall  consider  their  force  and 
efifecty  in  the  first  place  where  the  vendor  hath  in  himself, 
and  Ibcondly  where  he  hath  not  the  property  of  the  thing  sold. 

Where  the  vendor  fiath  in  himself  the.j;>rc^erty  of  the 
goods  sold,  he  hath  the  liberty  of  disposing  of  them  to  whom 
ever  he  pleases,  at  any  time,  and  in  any  manner:  unless 
judgment  has  been  obtained  against  him  for  a  debt  or  damages, 
and  the  writ  of  execution  is  actually  delivered  to  the  sheriff. 
For  then,  by  the  statute  of  frauds  >,  the  sale  shall  be  looked 
upon  as  fraudulent,  and  the  property  of  the  goods  shall  be 
bound  to  answer  the  debt,  from  the  time  of  delivering  the 
writ.  Formerly  it  was  bound  from  the  teetcy  or  issuing,  of  the 
writ  S  and  any  subsequent  sale  was  fraudulent ;  but  the  law 
was  thus  altered  in  favor  o£  fiurchaiora^  though  it  still  remains 
the  same  between  the  ^rri>« ;  and  therefore  if  a  defendant 
dies  after  the  awarding  and  before  the  delivery  of  the  writ, 
his  goods  ace  bound  by  it  in  the  hands  of  his  executors^  (5). 

If  a  man  agrees  with  another  for  goods  at  a  certain  price, 
he  may  not  carry  them  away  before  he  hath  paid  for  them ; 
for  it  is  no  sale  without  payment,  unless  the  contrary  be 
expressly  agreed.  And  therefore,  if  the  vendor  says,  the 
price  of  a  beast  is  four  pounds,  and  the  vendee  says  he  will 
give  four  pounds^  the  bargain  is  struck  ;  and  they  neither  of 
them  are  at  liberty  to  be  off,  provided  immediate  possession 
be  tendered  by  the  other  side.     But  if  neither  the  money  be 

•  so  Cju*.  II.  c.  3.  T  Comb.  33.     12  MOd.  5.    7  Mod.  95. 

t  8  Rep.  171.    1  Mod.  168. 


(5)  If  two  writs  arc  delivered  to  the  sheriff  on  the  same  day,  he  is 
bound  to  execute  the  first  which  he  receives  ;  but  if  he  levies  and  sells 
under  the  second,  the  sale  to  a  vendee,  without  notice  of  the  first,  is 
irrevocable,  and  tlie  sheriff  makes  himself  answerable  to  both  parties. 
1  Saik.  320.  1  T,  R.  729. 
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paid}  nor  the  goods  delivered^  nor  tender  ^B^dCrBor  «f  aib- 
sequent  agreement  be  entered  intOt  it  ia  no  coiitnct»ttd^ 
owner  mi^  dispose  of  the  goods  as  he  pleases*^.    Butif  aif 
part  of  the  price  is  paid  dowxif  if  it  be^  but  %painj}arjttf 
portion  of  the  goods  delivered  by  way  ef  earnest^  (which  tk 
civU  law  calls  orrAa,  a^d  interprets  to  be  **  tatfutonu' 
[448]     <^  vend^onu  coniractac  argumetuunf^**)  the  pro- 
perty of  the  goods  is  absolutely  bound  by  it :  aad  the 
▼endee  may  recover  the  goods  by  action^  as  well  as  the 
vendor  may  the  price  of  them  *  (6).     And  such  regard  docs 
the  law  pay  to  earnest  as  an  evidence  of  a  contract,  that,  by 
the  same  statute  29  Car.  II.  c.  3.  no  contract  for  the  sale  of 
goods,  to  the  value  of  10/.  or  more,  shall  be  valid,  unlesi  the 
buyer  aetually  receives  part  of  the  g^oods  sold,  by  vaj  o[ 
earnest  on  his  part ;  or  unless  he  givea  part  of  tht^cttf^ 
the  vendor  by  way  of  earnest  to  bind  tbe  bargsta,  ar  in  part 
of  payment ;  or  unless  some  note  in  writing  be  made  and 
signed  by  the  party,  or  his  agent,  who  is  to  be  charged  vkh 
the  contract.    And,  with  regard  to  goods  under  the  nfateoT 
10/.  no  contract  or  agreement  for  the  sale  of  them  shrii  be 
valid,  unless  the  goods  are  to  be  delivered  within  one  jear, 
or  unless  the  contract  be  made  m  writing^,  and  signed  by  the 

tt  HoU.  41.    Noy't  Max.  c  42.  w  Inil.  3.  tit.  24.  '    x  Xw.ilii- 


(6)  The  property  doeg  not  seem  to  be  absolutely  bound  by  the  earacH- 
for  lord  Holt  has  laid  down  the  following  rules,  ^iz^  "  That  not^itk- 
<<  standing  the  earnest,  the  money  must  be  paid  upon  fetching  a«^ 
•*thego6ds,  because  no  other  time  for  payment  is  appointed;  tb«t 
*<  earnest  only  binds  the  bargain,  and  gires  the  party  a  right  to  jrmand; 
*<  but  then  a  demand  without  the  payment  of  the  money  is  void;  t^ 
''  after  earnest  given  the  vendor  cannot  sell  the  gooda  to  another,  viib- 
•*  out  a  default  in  the  vendee  j  and  therefore  if  the  vendee  doci  nftt 
"  come  and  pay,  and  take  the  goods,  the  vendor  ought  to  go  aii 
**  request  him ;  and  then  if  he  does  not  come  and  pay,  and  take  awiy 
**  the  goods  in  convenient  time,  the  agjeement  is  dissolved,  and  he  !• 
**  at  liberty  to  sell  them  to  any  other  person.'*  1  Satk.  113. 
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pmjf  pr  hU  fugpotf  who  L^  to  lie  chafged  therewith  (7). 
Anciemtly)  amoo^  all  the  northern  nations,  shaking  of  hands 
was  h#ld  necessary  to  bind  the  bargsdn  ^  a  cu^toitf  which  wo 
fitUl  ret^JMi  in  TO^ny  yerji)al  cpntracts.  A  sale  thus  made  was 
^  called  hai%4Milej  ^^  venditio  /^r  mutuant  manuum  comfilcxif^ 
nfimv;**  till  in  process  of  tin^e  the  same  word  was  used  to 
fijgniff  th«s  price  or  ^amesti  which  was  given  immediately 
after  the  shakMig  of  handS)  or  instead  thereof. 

As.  soon  t^  the  bargain  is  struck,  thd  property  of  the  gpods 
is  tr^i^sf^r^d  to  the  vendee,  and  that  of  t;l^e  price  to  the  veu* 
dor ;  but  the  vendee  cannot  take  the  goods,  until  he  tenders 
,the  price  ag|*eed  on*.  But  if  he  tenders  the  money  to  th^ 
vendor,  and  he  refusfcs  it,  the  vendee  may  seize  the  goods,  or 
tiave  ^n  action  against  the  vendor  for  detaining  them.  And 
J>y  a  regulajT  sale,  without  deli  very « the  property  is  so  abso- 
lutely vested  in  the  vendee,  that  if  A  sells  a  horse  to  B  for 
10/.  and  B  pays  him  earnest,  or  signs  a  note  in  imting  of 
the  bargain ;  and  afterwards,  before  the  delivery  of  the  horse 
or  mon^y  paid,  the  horse  dies  in  the  vendor's  custody  ;  still 
he  b  entitled  to  the  money,  because,  by  the  contract, 
the  property  was  in  the  vendee  «.  Thus  may  pro-  [449  j 
perty  in  goods  be  transferred  by  sale,  where  the 
vendor  hath  such  property  in  himself. 

y  Stiernhook  dejurt  (klh.  L  S.  c  f .  a  Noj.  c.  43. 

z  Hoik  41, 


(7)  It  seems  to  be  established,  that  contracts  for  g^oods  which  can- 
not be  delivered  immediately,  are  not  within  the  statute,  and  are 
binding  without  a  writing ;  as  an  agreement  to  tak^  a  carriage  when, 
it  ia  buiH,  or  com  when  it  is  threshed,  and  the  like.  4  Burr.  2102. 
And  this, -is  binding,  though  in  fact  the  carrisge  is  not  delivered  within 
the  year;  but  if  th^ original  agreement  wasj  tliat  it  should  not  at  any 
event  be  delivered  till  afler  a  year,  then  the  contract  will  not  be  valid 
unless  it  is  reduced  into  writing.  But  if  the  article  exists  at  the  time 
in  a  state  fit  for  delivery,  if  the  agreement  is  for  more  than  10/.  it  mutt 
be  in  writing,  notwithstanding  the  delivery  is  to  be  postponed  to  a 
future  day.  Cooper  v.  EUton^  7  T.  M.  14. 
VOL.  11.  70 
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But  property  may  also  in  some  cases  be  transferred  by  sale^ 
though  the  vendor  hath  none  at  all  in  the  goods :  for  it  is  expe- 
dient that  the  buyer,  by  taking  proper  precautions,  may  at 
all  events  be  secure  of  his  purchase ;  otherwise  all  commerce 
between  man  and  man  must  soon  be  at  an  end.  And  there-  * 
fore  the  general  rule  of  law  is^  that  all  sales  aiid  contracts 
of  any  thing  vendible,  in  fairs  or  markets  overt^  (that  is,  open,) 
shall  not  only  be  good  between  the  parties,  but  also  be  bind- 
ing on  all  those  that  have  any  right  or  property  therein.  And 
for  this  purpose,  die  mirroir  informs  ud  ^,  were  tolls  esta- 
blished in  markets,  -viz,  to  testify  the  making  of  contracts;  for 
every  private  contract  was  discountenanced  bylaw :  insomuchf 
that  our  Saxon  ancestors  prohibited  the  sale  of  any  thing 
above  the  value  of  twenty  pence,  unless  in  open  market,  and 
directed  every  bargain  and  sale  to  be  contracted  in  tht  pi^- 
sence  of  credible  witnesses  \  Market  overt  in  the  country  is 
only  held  on  the  special  day^,  provided  for  particular  towns 
by  charter  or  prescription  7  but  in  London  every  day,  except 
Sunday,  is  market  day  <^.  The  market  place,  or  spot  of  gnnind 
set  apart  by  custom  for  the  sale  of  particular  goods,  is  also  in 
the  country  the  only  market  overt  ^;  but  in  London  every 
shop  in  which  goods  are  exposed  publicly  to  sale,  is  market 
overt,  for  such  things  only  as  the  owner  professes  to  trade  inf. 
But  if  my  goods  are  stolen  from  me,  and  sold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  wher- 
ever I  Hnd  them.  And  it  is  expressly  provided  by  statute 
1  Jac.  L  c.  21.  that  the  sale  of  any  goods  wrongfully  taken, 
to  any  pawnbroker  in  London,  or  within  two  miles  thereof 
ahall  not  alter  the  property  :  for  this,  being  usually  a  clan- 
destine trade,  is  therefore  made  an  exception  to  the  general 
rule.  And,  even  in  market  overt,  if  the  goods  be  the  property 
of  the  king,  such  sale  (though  regular  in  all  other  respects) 
will  in  no  case  bind  him ;  though  it  binds  infants,  feme  coverts, 
idiots  or  lunatics,  and  men  beyond  sea  pr  in  prison :  or  if  the 

fc  Slue  713.  eCro.J«e.«i. 

c  e.  1.  Bee.  3.  r  Oodbb  131. 

4  LL. BUkI.  10.  H   LL. Ea4K.  WiOc  80.        f  5B«p.83.    13  Mod.  531. 
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goods  be  stolen  fironya  common  person^  and  then  taken  by  the 
king's  of&cer  from  the  felon,  and  sold  in  open  market;  still,  if 
the  owner  has  iised  due  diligence  in  prosecuting  the  thief  to 
conviction,  he  loses  not  his  property  in  the  goods  ^  (8).  So 
likewise^  if  the  buyer  knoweth  the  property  not  to  be  in  the 
seller ;  or  there  be  any  other  fraud  in  the  transaction ;  if  he 
knoweth  the  seller  to' be  an  infant,  or  feme  covert  not  usu- 
ally trading  for  herself;  if  the  sale  be  not  originally  and 
wholly  made  in  the  fair  or  market,  or  not  at  the  usual  hours ; 
the  owner's  property  is  not  bound  thereby  ^.  If  a  man  buys 
his  ovm  goods  in  a  &ir  or  market,  the  contract  of  sale  shall 
not  bind  him,  so  that  he  shall  render  the  price :  unless  the 
property  had  been  previously  altered  by  a  former  sale>^.  And, 
notwithstanding  any  number  of  intervening  sales,  if  the  ori- 
ginal vendor,  who  sold  without  having  the  property,  comes 
again  into  possession  of  the  goods,  the  origmal  owner  may 
take  them,  when  found  in  his  hands  who  was  guilty  of  the 
first  breach  of  justice  ^.  By  which  wise  regulations  the  com- 
mon law  has  secured  the  right  of  the  proprietor  in  personal 
chattels  from  being  devested,  so  &r  as  was  consistent  with 
that  other  necessary  policy,  that  purchasers,  bonajtde^  in  a  fair, 
open,  and  regular  manner,  should  not  be  aftem^^irds  put  to 
difficulties  by  reason  of  the  previous  knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels^in  which  the- 
property  is  not  easily  altered  by  sale,  without  the  express  con^ 
sent  of  the  oymer,  and  those  are  horses'".  For  a  purchaser 
gains  no  property  in  a  horse  that  has  been  stolen,  unless  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tions of  the  statutes  2  P.  &  M.  c.  7.  and  31  £liz.  c.  12. 
By  which  it  is  enacted,  that  the  horse  shall  be  openly  exposed, 
in  the  time  of  such  fair  or  market,  for  one  whole  hour  toge« 

h  Baeon^s  use  of  the  Uw.  158.  k  Perk.  lee.  93.  m  Ibid.  719. 

i  1  Iiut.  713,  714.  I  S  but.  713.. 


(8)  The  owner  of  goods  stolen,  who  has  prosecuted  the  thief  to 
conviction,  cannot  recover  the  value  of  his  goods  from  any  one  who 
has  purchased  them  and  sold  them  again,  ev^n  with  notice  of  the 
thefC  before  the  coavictJQi^.    2  T.  R.  7S0. 
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ther,  between  ten  in  the  motning'  and  ^fhiseti  ki  the  }/i&& 
place  used  for  such  sa]es,  and  Hot  in  anf  private jrard  or itillli; 
and  afterwards  brought  b]^  both  the  vendor  smd  rcndeeto^ 
book-keeper  of  such  fair  or  market  t  that  toll  be  pul, 
[45 1]     if  any  be  due ;  and  if  not,  one  penny  to  the  book-keep- 
er, who  shall  enter  down  the  price,  color,  and  marb 
of  the  horse,  with  the  names,  additions,  and  abode  of  the  rea* 
dec  and  vendor;  the  latter  being  properly  attested.  Nor  Atfl 
such  sale  take  away  the  property  of  the  owner,  if  irithin  rix 
months  after  the  horse  is  stolen  he  puts  in  Ms  chira  before 
some  magistrate,  where  the  horse  shall  be  fbiind ;  and,  witbm 
forty  days  more,  proves  sudh  his  property  hf  the  oith  of  two 
witnesses,  and  tenders  to  the  person  in  possession  socft  pike 
as  he  bonajide  paid  for  him  in  market  overt.  Btit  in  cwc  ai^ 
one  of  the  points  be  fore -mentioned  be  not  obserred,  sacb  sale 
is  utterly  void ;  and  the  owner  shall  not  lott  hit  propeity, 
but  at  any  distance  of  time  may  seize  or  bring  an  ic^on  for 
his  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law"  an  implied  warranty  was  annexed  to 
every  sale,  in  respect  to  the  title  of  the  vendor ;  and « too 
in  our  law,  a  purchaser  of  goods  and  chattels  inayknt* 
satisfaction  from  the  sellet*,  if  he  sells  them  as  his  ovBiod 
the  title  proves  deficient,  without  any  express  warraBty  far 
that  purpose  o.  But  with  regard  to  the  goodness  of  the  wires 
so  purchased,  the  vendor  is  not  bound  to  answer :  unless  be 
expressly  warrants  them  to  be  sotind  and  goo^P,  or  unless  be 
knew  them  to  be  bthertvise  and  hath  used  any  art  to  disguise 
them*!,  or  unless  they  turn  out  to  be  different  from  what  he 
represented  them  to  the  buyer  (9). 


n  Ff.  21.  2. 1. 

o  Cn>.  Jm.  474.  i  ]l«n.  A)m>.  00. 


p  F.  X.  B.  ^4. 
4  2  Roil.  lUi^  s. 


(9)  The  following  distinctions  seem  peci^iariy  referable  to  the  irie 
of  horses.  If  the  purchaser  gives  what  is  called  a  tound  price,  ^at  n, 
such  as  from  the  appearance  and  nature  of  the  horse  woold  be  a  fair 
and  full  price  for  it,  if  it  were  in  fact  free  from  bletnirii  and  rioe,  m^ 
ht  afterwards  discovers  h  to  be  unsound  or  \>iciouB»  and  r^ums  it  si 
a  reasonable  time>  he  may  recover  baick  the  ptioe  he  has  pdid  ia  m 
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3.  Bailmbnt,  from  the  French  baiUetj  to  delivier,  is  a 
delivery  cf  goods  intrust,  upon  a  contract  expressed  or  im- 
plied, that  the  trust  shall  be  faithfully  executed  on  the  part 
of  the  bailee.  As  if  cloth  be  delivered,  or  (in  our  legal  dia- 
lect) bailed,  to  a  tailor  to  make  a  suit  of  cloaths,  he  has  it 
upon  an  implied  contract  to  render  it  again  when  made,  and 
that  in  a  workmanly  manner''.  If  money  or  goods  be  deli- 
vered to  a  common  carrier,  to  convey  from  Oxford  to  Lon- 
don, he  is  under  a  contract  in  law  to  pay,  or  carry,  them  to 
the  person  appointed*.  If  a  horse,  or  other  goods,  be  deli- 
vered to  an  inn-keeper  or  his  servants,  he  is  bound  to 
keep  them  safely,  and  restore  them  when  his  guest  [4523 
leaves  the  house '.  If  a  man  takes  in  a  horse,  or  other 
cattle,  to  graze  and  depastut^  in  his  grounds  which  the  law 
calls  agistment  J  he  takes  them  upon  an  implied  contract  to 
return  them  on  demand  to  the  owner  °.  If  a  pawnbroker 
receives  plate  or  jewels  as  a  pledge,  or  security,  for  the 
repayment  of  money  lent  thereon  at  a  day  certain,  he  has 
them  upon  an  express  contract  or  condition  to  restore  them, 
if  the  pledgor  performs  his  part  by  redeeming  them  in  due 
time  ^ :  for  the  due  execution  of  which  contract  many  use- 

r  1  Vern.  2fl8.  t  Cro.  Eliz.  62a,  w  Cro.  J«c.  345.    Telr.  178. 

•  IS  Mod.  488.  tt  Cio.  Car.  971. 

action  against  the  seller  for  so  mofih  money  had  ahd  received  to  his 
use,  provided  he  can  prove  the  adler  knew  of  the  unsoundness  or  vico^ 
at  the  time  of  the  sale ;  for  the  concealment  of  such  a  material  circum- 
stance is  a  fraud,  which  vacates  the  contract. 

But  if  a  horse  is  sold  with  an  express  warranty  by  the  seller  that  it 
is  sound  and  free  from  vice,  the  buyer  may  maintain  an  action  upon 
this  warranty  or  special  contract  without  returning  the  horse  to  the 
seller,  or  without  even  giving  him  notice  of  the  unsoundness  or  vicious- 
ness  of  the  horse ;  yet  it  will  raise  a  prejudice  ag-ainst  the  buyer's  evi- 
dence,  if  he  does  not  give  notice  within  a  reasonable  time  that  he  has 
reason  to  be  dissatisfied  with  his  bargain.   H.  Bl.  17. 

The  warranty  cannot  be  tried  in  a  general  action  of  assumpsit  to 
recover  back  the  price  of  the  horse.  Ccwp.  819.  In  a  warranty  it  is 
not  necessary  to  shew  thst  the  seller  knew  of  the  horse's  imperfections 
at  the  time  of  the  sale. 
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Jul  regulations  «re  made  by  statute  30<>^o.II.c.  24.(  10).  And 
fto  if  a  landlord  distreins  goods  for  rent,  or  a  parish  officer  for 
taxes,  these  for  a  time  are  only  a  pledge  in  the  hands  of  the 
distreinors,  and  they  are  bound  by  an  implied  contract  in  law 
to  restore  them  on  payment  of  the  debt,  duty,  and  expensesi 
before  the  time  of  sale ;  or,  when  sold,  to  render  back  the 
overplus.  If  a  friend  delivers  any  thing  to  his  friend  to  keep 
for  him,  the  receiver  is  bound  to  restore  it  on  demand  :  and 
it  was  formerly  held  that  in  the  mean  time  he  was  answerable 
for  any  damage  or  loss  it  might  sustain,  whether  by  accident 
or  otherwise  >;  unless  he  expressly  undertook  ^  to  keep  it 
only  with  the  same  care  as  his  own  goods,  and  then  he  should 
not  be  answerable  for  theft  or  oliier  accidents.  But  now  the 
law  seems  to  be  settled  ',  that  such  a  general  bailment  will 
liot  charge  the  bailee  with  any  lo3S>  unless  it  happens  by  gross 
neglect,  which  is  ah  evidence  of  fraud :  but,  if  he  undertakes 
specially  to  keep  the  goods  safely  and  securely,  he  is  bound 
to  take  the  same  care  of  them,  as  a  prudent  man  would  take 
of  his  own  ^ 

In  all  these  instances  there  is  a  special  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 

possession.  It  is  not  an  absolute  property,  because  of 
[453]     his  contract  for  restitution ;  the  bailor  having  still  left 

in  him  the  right  to  a  chose  in  action,  grounded  upon 
such  contract.  And,  on  accoiAt  of  this  qualified  property  of 
the  bailee,  he  may  (as  well  as  the  bailor)  maintain  an  action 
against  such  as  injure  or  take  away  these  chattels.  The  tai- 
lor, the  carrier,  the  inn-keeper,  the  agisting  farmer,  the  pawn- 
broker, the  distreinor,  and  the  general  bailee,  may  all  of  them 
vindicate,  in  their  own  right,  this  their  possessory  interest, 
against  any  stranger  or  third  person  ^.  For,  being  responsible 

X  Co.  Litt.  89.  hi^ox^it  ^^oods  pcrhhed  in  the  ame  ibuiimt: 

y  4  Rep.  84.  ^jttra  enhn  mttroy^  mys  StknhiMk,  '^dthm 

z  Lord  lUijnn.  009.    11  Mod.  487.  **praawnunt,  *i  una  nvnpereanC  (Dejwr 

•  By  the  laws  oT  Sweden  the  depositary  Suean.\.  S.  c.  5.) 

or  bailee  oTgooda  b  not  bound  to  restitution,  b  13  Rep.  69. 

itt  ease  ofMeMcnt  by  fire  or  theft :  provided 


(10)  And  further  regulated  by  statute  29  Geo.  HI.  c.  ST. 
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to  the  bailor,  if  the  goods  are  lost  or  damaged  by  his  wilful 
-default  or  gross  negligence,  or  if  he  do  not  deliver  up  the 
x^hattels  on  lawful  demand,  it  is  therefore  reasonable  that  he 
should  have  a  right  of  action  against  all  other  persons  who 
may  have  purloined  or  injured  them ;  that  he  may  always  bo 
ready  to  answer  the  call  of  the  bailor  (11). 


(11)  The  learned  Judge  has  classed  indiscriminately  together  a  num- 
ber of  bailments,  which  are  very  dissimilar  in  their  nature  and  legal 
consequences.  Thb  subject  forms  a  very  important  branch  of  the  law 
of  England.  In  order  to  acquire  a  knowledge  of  the  numerous  and  nice 
distinctions  which  the  law  of  baihnents  comprehends^  it  is  necessary 
that  the  student  should  peruse  with  attention  lord  Holt's  judgment  in 
the  report  of  Cogs  v.  Bernard,  in  Lord  JRayni.  909 ;  and  afterwards  Sir 
William  Jonei**  Essay  on  the  Lavi  of  BailmenU,  where  these  distinc- 
tions are  examined  and  discussed,  as  I  conceive,  with  not  less  learning 
and  ingenuity  than  sound  judgment  and  just  conclusions. 

Sir  William  Jones  has  reduced  the  la'w^  of  bailments  as  it  were  to 
a  scale,  by  which  he  limits  the  degree  oT  neglect  which  every  bailee  is 
answerable  for. 

He  divides  neglect  into  three  kinds,  which  he  thus  defines  : 

**  Ordinary  neglect  is  the  omission  of  that  care,  which  every  man  of 
*'  common  prudence,  and  capable  of  governing  a  family,  takes  of  his 
"  own  concerns. 

**  Gross  neglect  is  the  want  of  that  care,  which  every  man  of  com- 
*'  mon  sense,  how  inattentive  soever,  takes  of  his  own  property 

*'  Slight  neglect  is  the  omissionAof  that  diligence,  which  very  eir- 
''  cumspect  and  thoughtful  persons  use  in  securing  their  own  goods 
•'  and  chattels.*' 

A  carrier  is  liable  even  without  any  degree  of  neglect ;  for  from 
principles  of  public  policy  he  is  answerable  if  he  is  robbed  of  the  goods; 
and  for  every  other  loss,  which  does  not  happen  by  the  act  of  God, 
(that  is,  without  human  agency,)  or  by  the  king's  enemies. 

An  inn-keeper,  for  tlie  same  reasons,  is  also  liable  for  a  theft  or 
robbery  of  his  guest's  goods,  committed  in  his  house.  See  1  vol.  430. 
n.  11. 

But  the  agisting  farmer,  the  tailor,  and  the  pawnee,  are  answerable 
only  for  ordinary  neglect ;  so  if  a  horse  be  sent  to  agist,  and  it  be  stolen, 
ike  owner  cannot  recover  the  value  from  the  facmer  as  from  a  carrier 
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3.  Hiring  and  borrowing'  are  also  contracts  by  which  a 
qualified  property  may  be  transferred  to  the  hirer  or  bor- 
rower :  in  which  the>e  is  only  this  difference)  that  hiring  is 


and  inn-keeper,  unless  he  was  stolen  by  the  negligence  of  the  fanner> 
SB  by  leaving  the  gate  of  the  field  open ;  or  unless  the  farmer  expressly 
has  undertaken  to  be  answerable  for  such  a  loas.   Law  of  Bailm.  92. 

A  fnendly  depositary  is  responsible  only  for  gross  neglect;  and  not 
even  for  that,  if  his  tharacter  is  known  to  the  depositor,  and  he  takes 
no  better  care  of  his  own  goods,  and  they  also  at  the  same  tiiae  are 
apoiled  or  destroyed.    lb,  120. 

Wherever  a  debt  accrues  to  the  bailee  from  the  bailor,  in  conse- 
quence of  the  bailment,  as  where  a  horse  is  delivered  to  an  inn-keeper 
to  take  care  of,  or  to  a  farmer  to  agist,  or  to  a  farrier  to  shoe  ;  or  where 
cloth  is  given  to  a  tailor  to  make  into  a  coat,  or  to  a  dyer  to  dye ;  or 
com  to  a  miller  to  grind :  in  all  such  cases  the  bailee  has,  what  is 
called,  a  lien  upon  the  thing"  bailed ;  that  is,  he  may  detain  it  till  tiie 
debt  incurred  by  the  bailment  is  discharged  by  the  bailor. 

But  he  has  only  a  lien  upon  the  article  bailed  for  the  debt,  which 
accrues  upon  the  last  bailment  of  it,  and  he  cannot  retain  it  till  the 
bailor  has  paid  him  a  demand,  which  arose  upon  former  bailments, 
where  he  restored  the  thing  bailed  without  availing  himself  of  his 
lien.    4  Burr.  2214. 

But  if  a  person  g^ve  notice  to  his  employer  that  he  will  not  take  in 
goods  without  having  a  lien  upon  them  for  his  general  balance,  and 
goods  are  sent  after  such  notice,  then  the  bailee  can  retain  the  baji)- 
ments  until  he  is  paid  all  that  is  d^  to  him.  And  it  is  lawful  for  per- 
sons in  particular  trades,  as  dyers,  bleachers,  &c.  to  join  in  such  a  reso- 
lution, and  tlieir  customers,  who  have  had  notice  of  it,  will  be  bound 
by  it.    6  T.  P.  14.    Kirhnan  v.  ShawerMi. 

Any  person  may  be  a  pavmee ;  that  is,  may  take  a  pledge  or  pawn 
as  a  security  for  money  lent,  provided  he  takes  no  more  than  legal 
interest,  29  Geo.  III.  c.  57.  s.  23.  But  if  plate,  or  any  chattel  is  given 
to  one  person  for  life^  and  after  his  death  to  another,  if  he  who  has  the 
life-interest  pawns  the  article  for  a  valuable  consideration,  the  pawn- 
broker or  pawnee  has  no  lien  upon  it  against  the  person  who  is  enti- 
tled to  the  interest  in  remainder,  although  the  settlement  was  con- 
cealed from  the  pawnee,  and  he  was  imposed  upon  by  the  person  who 
pawned  the  article.    2  T.  M.  376. 
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always  for  a  price}  or  stipend,  or  additional  recompense ;  bor- 
rowing is  merely  gratuitous.  But  the  law  in  both  cases  is 
the  same  (12).  They  are  both  contracts^  whereby  the  pos- 
session and  transient  property  is  transferred  for  a  particular 
time  or  use,  on  condition  to  restore  the  goods  so  hired  or 
borrowed,  as  soon  as  the  time  is  eicpired  or  use  performed; 
together  with  the  price  or  stipend  (in  case  of  hiring)  either 
expressly  agreed  on  by  the  parties,  or  left  to  be  implied  by 
law  according  to  the  value  of  the  service.  By  this  mutual 
contract,  the  hirer  or  borrower  gains  a  temporary  property 
in  the  thing  hired,  accompanied  with  an  implied  condition  to 
use  it  with  moderation  and  not  abuse  it ;  and  the  owner  or 
lender  retains  a  reversionary  interest  in  the  same,  and  ac- 
quires a  new  property  in  the  price  or  reward.  Thus  if  a 
man  hires  or  borrows  a  horse  for  a  month,  he  has  the  pos- 
session and  a  qualified  property  therein  during  that  period ; 
on  the  expiration  of  which  his  qualified  property  determines, 
and  the  owner  becomes  (in  case  of  hiring)  entitled  also  to 
the  price  for  which  the  horse  was  hired  c. 
.  There  is  one  species  of  this  price  or  reward,  the  [454]] 
most  usual  of  any,  but  concerning  which  many  good 
and  learned  men  have  in  former  times  very  much  perplexed 
themselves  and  other  people,  by  raising  doubts  about  ita 
legality  inforo  cofucientiae.  That  is,  when  money  is  lent  on 
a  contract  to  receive  not  only  the  principal  sum  again,  but 
also  an  increase  by  way  of  compensation  for  the  use  ;  which 
generally  is  called  interest  by  those  who  think  it  lawful,  and 
usury  by  those  who  do  not  so.     For  the  enemies  to  interest 

e  TelT.  172.    Cro.  Jae.  236. 


(12)  The  learned  Coniinentator  has  here  followed  lord  Holt,  viYu> 
has  treated  a  commodatum  and  a  locatio  without  distinction.  Lord  Raytn, 
916.  But  this  seems  to  be  properly  corrected  by  Sir  W.  yonejf,  85 ;  who 
concludes,  that  the  hirer  of'  a  thing  is  answerable  only  for  ordinary 
tteglect ;  but  that  a  g^ratuitoUB  borrower  is  responsible  even  Sot  slight 
negligence.  3. 120. 

VOL.  II.  Tl 
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in  general  make  no  ^ttinction  betwe«c&  dwtMii  ttanrftWd* 
ing  any  increase  of  money  to  be  inciefeiisibly  uaunoiit.  hak 
this  they  ground  as  woll  on  the  prohibitioa4)f.hl)y  thelw 
of  J^oses  among  the  Jows^  as  also  upon  what  is  sad  to  bi 
laid  down  by  Aristotie^^,  that  money  is  naturatty  bantD,  aid 
to  make  it  breed  money  is  prepostercHis,  and  apervenkm^ 
the  end  of  its  institution,  vrhich  was  only  to  serve  the  pa^ 
poses  of  exchange,  and  not  of  increase.  Hence  the  scM 
divines  have  branded  the  practice  of  taking  interest^isbdii; 
contrary  to  the  divine  law  both  natural  and  revealed ;  ^  tkt 
canon  law  «  has  proscribed  the  taking  any,  the  least,  increiM 
for  the  loan  of  money  as  a  mortal  sin. 

BuT«  in  answer  to  this,  it  hath  been  observe^  ^^  ^ 
Mosaical  precept  was  clearly  a  political,  and  not  a  onnf  in- 
cept.    It  only  prohibited  the  Jews  from  taking  nsvy  ^^Mt 
their  brethren  the  Jews ;  but  in   express  werds  pemittBd 
them  to  take  it  of  a  stranger^:  which  proves  ^HftthetstiDS 
of  moderate  usury,  or  a  reward  for  the  use,  for  so  the  wort 
signifies,  is  not  malum  in  se;  since  it  was  allowed  idieicaif 
but  an  Israelite  was  concerned.     And  as  to  the  i^asoaaqh 
posed  to  be  given  by  Aristotle,  and  deduced  from  the  mtati 
barrenness  of  money,  the  same  may  with  equal  fiorctte 
alleged  of  houses,  which  never  breed  houses  ;  and  tvotf  , 
other  things,  which  nobody  doubts  it  is  lawful  to  make  piA 
of,  by  letting  them  to  hire.  And  though  money  was^gin^ 

used  only  for  the  purposes  of  exchange^  yet  the  ten* 
[455]     of  any  state  may  be  well  justified  in  permitting  Hts 

be  turned  to  the  purposes  of  profit,  if  the  convenieocf 
of  society  (the  great  end  for  which  money  was  invented)  shd 
require  it.  And  that  the  allowance  of  moderate  interest 
tends  greatly  to  the  benefit  of  the  public,  especially  in  a  trad- 
ing country,  will  appear  from  that  generally  acknowledgoi 
principle,  that  commerce  cannot  subsist  without  mutual  sad 
extensive  credit.  Unless  money  therefore  can  be  borrowed, 
trade  cannot  be  carried  on :  and  if  no  premium  were  allowed 

d  Polit.  L  2.  c.  10.   This  pAstagt  hfttk  been  c  Decretal.  L  5.  tit.  19, 

fluspected  to  be  apohous.  f  iHmt.  x^HL  90. 
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tor  the  hure  of  mcmey)  fiew  persona  would  care  to  lend  it ;  or 
at  least  the  ease  of  bonowing  at  a  short  warning  (which  is 
the  life  of  commerce)  would  be  entirely  at  an  end.    Thus, 
in  the  dark  ages  of  monkii^  superstition  and  civil  tyranny, 
when  interest  was  laid  under  a  total  interdict,  commerce  wats 
also  at  its  lowest  ebb,  and  fell  entirely  into  the  hands  of  the 
Jews  and  Lombards :  but  when  men's  minds  began  to  be  more 
enlarged,  when  true  religion  and  real  liberty  reTived,  com*- 
sierce  grew  agpain  into  credit;  and  again  introduced  witli 
itself  its  inseparable  companion,  the  doctrine  of  loans  upon 
interest.    And,  as  to  any^  scruples  of  conscience,  since  aU 
other  conveniences  of  life  may  either  be  bought  or  hired, 
but  money  can  only  be  hired,  there  seems  to  be  no  greater 
oppression  in  taking  a  recompense  or  price  for  the  hire  of 
this,  than  of  any  other  convenience.     To  demand  an  exorbir 
tant  price  is  equally  contrary  to  conscience,  for  the  loan  of 
a  horse,  or  the  loan  of  a  sum  of  money :  but  a  reasonal^e 
equivalent  for  the  temporary  inconvenience,  which  the  owner 
may  feel  by  the  want  of  it,  and  for  the  hazard  of  his  losing 
it  entirely,  is  not  more  immoral  in  one  case  than  it  is  in  the 
other.     Indeed  the  absolute  prohibition  of  lending  upon  any, 
even  moderate  interest,  introduces  the  very  inconvenience 
which  it  seems  meant  to  remedy.     The  necessity  of  indivi* 
duals  will  make  borrowing  unavoidable.  Wi^out  some  profit 
allowed  by  law,  there  will  be  but  few  lenders :  and  those  prin* 
cipally  bad  men,  who  will  break  through  the  law,  and  take  a 
profit;  and  then  will  endeavour  to  indemnify  themselves  from 
the  danger  of  the  penalty,  by  making  that  profit  exorbitant. 
A  capital  distinction  must  therefore  be  made  between 
a  moderate  and  exorbitant  profit;  to  the  former  of    [456] 
which  we  usually  give  the  name  of  interest,  to  the 
latter  the  truly  odious  appellation  of  usury :  the  former  is 
necessary  in  every  civil  state,  if  it  were  but  to  exclude  the 
latter,  which  ought  never  to  be  tolerated  in  any  well-regulated 
society.    For,  as  the  whole  of  this  matter  is  well  summed  up 
by  Grotius  k,  <<  if  the  compensation  allowed  by  law  docs  not 

g  de  J,  b.  i|id  p.  1.  S.  c  la.  MC  3S. 
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*^  exceed  the  pfoponion  of  the  baxard  rally  or  Uie  vanfeft, 
^  by  the  loan,  its  allowance  is  neither  repugnant  to  Uiei«- 
^  Tealed  nor  the  natural  law :  but  if  it  exceeds  those  bouoAh 
^^  it  is  then  oppressiye  usury  ;  and  though  the  xnunicipaikm 
^  may  give  it  impunity^  they  never  can  make  it  jnsti" 

We  see,  that  the  exorbitance  or  moderation  of  interest,  fat 
money  lent,  depends  upon  two  circumstances ;  the  iDCOOTcoi- 
ence  of  parting  with  it  for  the  present,  and  the  hasardof  Jos- 
kig  it  enti  rely .     The  inconvenience  to  individual  leaden  caa 
never  be  estimated  by  laws ;  the  mte  therefore  of  generaJ 
interest  must  depend  upon  the  usual  or  general  inoooteoi- 
ence*    This  results  entirely  from  the  quantity  of  ^>ede  ot 
current  money  in  the  kingdom :  for,  the  more  speck  theiv 
is  circulating  in  any  nadon,  the  greater  superfluity  tiifTt  wiff 
be,  beyond  what  is  necessary  to  carry  on  the  baaness  of 
exchange  and  the  common  concerns  of  life.    Id  every  vstHa 
or  public  community^  there  is  a  certain  quantity  of  momy 
thus  necessary ;  which  a  person  well  skilled  in  polidcalsridi* 
medc  might  perhaps  calculate  as  exactly,  as  a  private  bmker 
can  the  demand  for  running  cash  in  his  own  shop:  all^bove 
this  necessary  quantity  may  be  spared,  or  lent,  vidthoutiDsdt 
inconvenience  to  the  respective  lenders ;  and  the  greatertili 
national  superfluity  is,  the  more  nun^erous  will  be  the  la4- « 
ers,  and  the  lower  ought  the  rate  of  the  national  interest  to 
be :  but  where  there  is  not  enough  circulating  cash,  or  barely 
enough,  to  answer  the  ordinary  uses  of  the  public,  interest 
will  be  propordonably  high ;  for  lenders  will  be  but  few,  as 

few  can  submit  to  the  inconvenience  of  lending.         J 
{[457]         So  also  the  hazard  of  an  endre  loss  has  its  weight 

in  the  regulation  of  interest :  hence  the  better  the 
security,  the  lower  will  the  interest  be  ;  the  rate  of  interest 
being  generally  in  a  compound  ratio^  formed  out  of  the  incon- 
venience, aiid  the  hazard.  And  as,  if  there  were  no  incoQ- 
venience,  there  should  be  no  interest  but  what  is  equivalent 
to  the  hazard,  so,  if  there  were  no  hazard,  there  ought  to  be 
no  interest,  save  only  what  arises  from  the  mere  inconvesi* 
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ence  of  lending.  Thus^  if  the  quantity  of  specie  in  a  lUK^n  be 
such,  that  the  general  inconvenience  of  lending  for  a  year  is 
cotnputed  to  amount  to  three  per  cent, :  a  roan  that  has  mbnejr 
by  him  will  perhaps  lend  it  upon  a  good  personal  security  ait 
five  tier  cent,  allowing  two  for  the  hazard  run;  he  will  lend  it 
tipon  landed  security  or  mortgage  aXjottr  fier  ceni,  the  hazard 
being  proportionably  less ;  but  he  wilt  lend  it  to  the  statCy  on 
the  maintenance  of  which  all  his  property  depends,  vi  three  fier 
tent,  the  hazard  being  none  at  all. 

But  sometimes  the  hazard  may  be  greater,  than  the  rate  of 
interest  allowed  by  law  will  compensate.  And  this  gives  rise 
to  the  practice  of,  1.  Bottomry,  or  retfwndentia.  2.  Policies  of 
insurance.    3.  Annuities  upon  lives. 

And  first,  bottomry  (which  originally  arose  from  permitting 
the  master  of  a  ship,  in  a  foreign  country,  to  hypothecate  the 
ship  in  order  to  raise  money  to  refit)  is  in  the  nature  of  a  mort- 
gage of  a  ship ;  when  the  owner  takes  up  money  to  enable  him 
to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom  of  the 
ship  (partem  pro  totoj  as  a  security  for  the  repayment.  In 
which  case  it  is  understood,  that  if  the  ship  be  lost,  the  lender 
loses  also  his  whole  money ;  but,  if  it  returas  in  safety,  then  he 
shall  receive  back  his  principal,  and  also  the  premium  or  inter- 
est agreed  upon,  however  it  may  exceed  the  legal  rate  of  interest. 
And  this  is  allowed  to  be  a  valid  contract  in  all  trading  nations, 
for  the  benefit  of  commerce,  and  by  reason  of  the  extraordinary 
hazard  run  by  the  lender  >^.  And  in  this  case  the  ship 
and  tackle,  if  brought  home,  are  answerable  (as  well  as  [458] 
the  person  of  the  borrower)  for  the  money  lent.     But 

^he  loan  is  not  upon  the  vessel,  but  upon  the  goods  and  mer- 
chandise, which  mu5t  necessarily  be  sold  or  exchanged  in  the 
course  of  the  voyage,  then  only  the  borrower,  personally,  is 
bound  to  answer  the  contract ;  who  therefore  in  this  case  is  said 
to  take  up  money  at  respondentia.  These  terms  are  also  applied 
to  contracts  for  the  repayment  of  money  borrowed,  not  on  the 

h  MoJLdr^.  mar.301.    Mtlyne.  ft-J?        Cm^  Jac  90S.    Bynkenb.  qvoetty  Jur, 
menau  h.  1.  c.  31.    Bacon*i  eaayi.  c  41.       /rfvoC  U  3.  c.  10. 


iU|»aiidf;0Qd8<Md7»liiil  on  the  inti^  hazard  of  the  vi^Pttge  ksd^ 
ivheo  a  man  lead^  a  merchant  IQOOl,  u> be  employed  inabeoe- 
ftwlL  traiki  with  conditifiii  to  be  re|»aid  with  extraordinaif 
iotttjreat)  in  caaeauch  a  visage  be  aafely  performed^:  whkh 
kind  of  agreement  iaamnetimea  called  Jocnus  nauticutn^  and 
aonetiraea  taumnumtimal.  But  as  thia  ga¥e  an  opcnmg  fiar 
uaurioua  and  gashing  comraptei  eapecialiy  upon  long  voyage% 
k  was  enacted  by  the  atatute  19  Geo.  II.  c.  37.  that  all  moniea 
lent  on  bottomry  or  at  resfiondentia^  on  vessels  bound  to  or  froni 
the  EastlndieS)  shall  be  expressly  lent  only  upon  the  ship  or 
upon  the  merchandise ;  that  the  lender  shall  have  the  benefit  of 
salvage  ^ ;  and  that  if  the  borrower  hath  not  an  interest  in  the 
ship)  or  in  the  effects  on  boards  equal  to  the  value  of  the  sum 
borrowed,  he  shall  be  responsible  to  the  lender  for  so  much  of 
the  principal  as  hath  not  been  laid  out)  with  legal  interest  and 
all  other  charges^  though  the  ship  and  merchandise  be  tota% 
lost  (13). 

il8id.S7.  JMoDoyibid.   MOyne  ifaU.  1c  See  Tot  I.  ptge  «94. 


(13)  It  is  an  established  rule,  that  no  contract  is  within  the  statute^ 
of  usury,  although  more  than  five  per  cent,  is  to  be  paid  upon  money 
advanced,  if  the  principal  is  actuaUy  put  in  hazard,  and  may  be  totally 
lost  to  the  lender.  4  7*.  J?.  353.  The  general  nature  of  a  respondentia  i 
bond  is  this,  the  borrower  binds  himself  in  a  large  penal  svan,  upon 
condition  that  the  obhgmtioii  shall  be  void,  if  he  pay  the  lender  the  sua 
borrowed,  and  so  much  a  month  from  the  date  of  the  bond  till  the  ghip 
arrives  at  a  certain  port,  or  if  the  ship  be  lost  or  c^tured  in  the  course 
of  the  voyage.  The  respondentia  interest  is  frequently  at  the  rate  of 
forty  or  fift>'^r  cent,  or  in  proportion  to  the  risk  and  profit  of  the  voyage ; 
for  the  respondentia  lender  may  be  considered  as  a  material  partner  in 
the  loss  and  gain  of  the  adventure ;  and  therefore  he  may  insure  his 
interest  in  the  success  of  the  voyage,  but  it  most  be  expressly  specified 
in  the  policy  to  be  respondentia  interest,  3  Burr.  1394 ;  unless  there  is  a 
particular  usage  to  the  contrary.  Park.  In*.  11.  A  lendci'upon  respon- 
dentia is  not  obliged  to  pay  salvage  or  average  losses,  but  he  is  entitled 
to  receive  the  whole  sum  advanced,  provided  the  ship  and  cargo  arrive 
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Secoitdky,  a  pd&cf  of  inmtrance  is  a  contract  between  A 
a&d  Bj  that  upon  A'a  paykig  a  premiiim  equivalent  to  the . 
hazard  run,  B  will  indemnify  or  insure  him  ag:ain8t  a  parti- 
cular  event.     This  is  founded  upon  one  of  the  same  prin- 
ciples as  the  doctrine  of  interest  upon  loans,  that  of  hazard ; 
but  not  that  of  inconvenience.    For  if  I  insure  a  ship  to  the 
Levant,  and  back  again,  fxtjirv^  fter  cent, ;  here  I  calculate  the 
chance  that  she  performs  her  voyage  to  be  twenty  to  one 
against  her  being  lost :  and,  if  she  be  lost,  I  lose  100/.  and 
get  5/.  Now  this  is  much  the  same  as  if  I  lend  the  merchant 
whose  whole  fortunes  are  embarked  in  this  vessel, 
\00L  at  the  rate  of  eight  fier  cent.     For  by  a  loan  I     [459} 
should  be  immediately  out  of  possession  of  my  money, 
the  inconvenience  of  which  we  have  supposed*  equal  to  three 
fier  cent.  :  if  therefore  I  had  actually  lent  him  100/.  I  must 
have  added  3/.  on  the  score  of  inconvenience,  to  the  5/. 
allowed  for  the  hazard,  which  together  would  have  made  8/. 
But,  as  upon  an  insurance,  I  am  never  out  of  possession  of 
my  money  till  the  loss  actually  happens,  nothing  is  therein 
allowed  upon  the  principle  of  inconvenience,  but  all  upon  the 
principle  of  hazard.     Thus  too,  in  a  loan,  if  the  chance  of 
repayment  depends  upon  the  borrower's  life,  it  is  frequent 
,  (besides  the  usual  rate  of  interest)  for  the  borrower  to  have 
his  life  insured  till  the  time  of  repayment ;  for  which  he  is 
loaded  with  an  additional  premium,  suited  to  his  age  and  con- 
stitution.    Thus,  if  Sempronius  has  only  an  annuity  for  his 
life,  and  would  borrow  100/.  of  Titius  for  a  year;  the  incon- 
venience and  general  hazard  of  this  loan,  we  have  seen,  are 
equivalent  to  51.  which  is  therefore  the  legal  interest :  but 
there  is  also  a  special  hazard  in  this  case  ;  for,  if  Sempronius 
dies  within  the  year,  Titius  must  lose  the  whole  of  his  100/. 
Suppose  this  chance  to  be  as  one  to  ten :  it  will  follow  that 
the  extraordinary  hazard  is  worth  10/.  more,  and  therefore 

at  the  port  of  destination ;  nor  will  he  lose  the  benefit  of  the  bond,  if 
tn  accident  happens  by  thp  default  of  the  borrower  or  the  captain  of 
the  ship.  lb.  421. 
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that  the  reasonable  rate  of  interest  in  tkis  case  wM  be 
J^fietn  ptr  cent.     But  this  the  laWf  to  avoid  abuses,  wiU  ut 
permit  to  be  taken ;  Sempronius  therefore  gives  Tidas  tke 
lender  only  5/.  the  legal  interest ;   but  applies  to  Gaiui  a 
insurer,  and  gives  him  the  other   lo/.  to  indemnify  Tidas 
against  the  extraordinary  hazard.      And  in  this  manner  maj 
any  extraordinary  or  pardcular  hazard  be  provided  agam^ 
which  the  established  rate  of  interest  will  not  reack;  that 
being  calculated  by  the  state  to  answer  only  the  ordioaiy  and 
general  hazard,  together  with  the  lender's  incomrenieace  is 
parting  with  his  specie  for  the  time  ( 1 4).     But,  in  order  to 
prevent  these  insurances  from  beings  turned  into  a  mischie?* 
ous  kind  of  gaming,  it  is  enacted  by  statute  14  Geo.  HI.  c 
48.  that  no  insurance  shall  be  made  on  lives,  orooaoy  oCAer 

event,  wherein  the  party  insulted  hatli  soAitefHC; 
[460]     that  in  all  policies  the  name  of  such  interested puty 

shall  be  inserted  ;  and  nothings  more  ^W^  be  reco- 
vered thereon  than  the  amount  of  the  interest  of  the  msmed. 


(14)  Insurance  is  in  effect  nothing  more  than  a  wager,  for  the 
writer,  who  insures  at  five  per  cent,  receives  five  pounds  to  rctoaa«e 
hundred  upon  the  contingency  of  a  certain  event ;  and  it  is  |sea^ 
the  same  in  its  consequences,  as  if  he  had  betted  a  wager  of  95^-^^ 
or  nineteen  to  one,  that  the  ship  arrives  safe,  or  that  a  certain  e^cil 
does  not  happen.    So  where  a  life  is  insured  for  a  ^'ear  at  ten/rr  0^.- 
that  is,  where  ten  pounds  are  received  to  pay  one  hundred,  if  a 
person  dies  within  a  year ;  this  insurance  is  in  efifect  precisely  the 
as  a  wa^or  of  nine  to  one,  that  the  person,  whose  life  is  insured,  lira 
a  year.    It  is  not  surprising^  then  that  insurance  should  have  bec<»ne  10 
prevalent  and  pernicious  a  mode  of  gaming,  that  the  legislature  vn 
obliged  to  repress  it,  and  to  confine  it  within  those  limits,  within  vhich 
it  is  beneficial  or  absolutely  necessary  to  the  security  of  commerce- 
The  writers  of  mercantile  law,  with  that  natural  partiality  which 
authors  feel  for  their  subjects,  have  amused  themselves  bv  cndeavoiB^ 
ing  to  discover  what  country  could  first  claim  the  honor  of  the  ioves- 
tion  of  insurance.     But  it  is,  a  contract  far  too  simple,  and  too  obnooi 
to  the  understandings  of  mankind,  however  uncultivated,  to  be  dignified 
by  the  name  of  invention.    Yet  its  progress  and  refinements  would  he 
a  necessary  consequence  of  the  extension  of  commerce,  and  the  gradud 
improvemet^t  in  the  science  of  law. 
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Tns  doea  not  hovBfcr  extend  to  marine  nMOttnces,  whicli 
were  prodded  for  by  a  prior  law  of  their  own.  The  learning 
Mlating  to  these  inattrances  hath  of  late  years  been  gready 
impvof^  by  a  series  of  judicial  decisions ;  which  have  now 
catahllshed  the  law  in  such  a  variety  of  cases,  that  (if  well  and 
JMiieiously  collected)  they  would  form  a  very  complete  title  in 
a  code  of  commercial  jurisprudence :  but^  being  founded  on 
equitable  principles^  which  chiefly  result  from  the  special  cir- 
cumstances of  the  case,  it  b  not  easy  to  reduce  them  to  any  gene- 
ral heads  in  mere  elementary  institutes.  Thus  much  however 
may  be  said ;  that^  being  contracts,  the  very  essence  of  which 
consists  in  observing  the  purest  good  faith  and  integrity,  they 
are  vacated  by  any  the  least  shadow  of  fraud  or  undue  conceal- 
ment :  and;  on  the  other  hand,  being  much  for  the  benefit  and 
extension  of  trade,  by  distributing  the  loss  or  gain  among  a 
number  of  adventurers,  they  are  greatly  encouraged  and 
protected  both  by  common  law  and  acts  of  parliament  (15). 
But  as  a  practice  had  obtained  of  insuring  large  sums  without 
having  any  property  on  board,  which  were  called  insurances^ 
intercMt  or  no  interest^  and  also  of  insuring  the  same  goods  several 
times  over ;  both  of  which  were  a  species  of  gaming,  without 
any  advantage  to  commerce,  and  were  denominated  loagering 
policies:  it  is  therefore  enacted  by  the  stat.  19  Geo.  II.  c.  37. 
that  all  insurances,  interest  or  no  interest,  or  without  farther 
proof  of  interest  than  the  policy  itself,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  insurer,  (all  of 
which  had  the  same  pernicious  tendency,)  shall  be  totally  nuU 
and  void,  except  upon  privateers,  or  upon  ships  or  merdiandise 


(15)  The  contract  of  insurance  is  founded  upon  the  purest  principles 
of  morality  and  abstract  justice.  Hence  it  is  necessary  that  the  con- 
tracting parties  should  have  perfectly  equal  knowledge  or  ignorance  of 
every  material  circumstance  respecting  the  thing  insured.  If  on  either 
side  there  is  any  misrepresentation  or  allegatiofaUif  or  concealment  or 
tuppreftio  verif  which  would  in  any  degree  affect  the  premium,  or  the 
terms  of  the  enprngement,  the  contract  is  fraudulent  and  absolutely  void. 
See  various  instances  in  Park*$  Int,  c.  z. 
VOL.  II.  72 


^ 


W>  THE  RIGHTS  BOOK  11 

fit>m  the  Spamsh  and  Portuguese  dominions,  for  reasoDsiafi- 
ciently  obvious ;  and  that  no  re-assurance  shall  be  lavfiily  ooept 
the  former  insurer  shall  be  insolvent,  a  bankrupt,  or  dead :  ad 
lastly,  that,  in  the  East  India  trade,  the  lender  of  mcNief  m 
bottomry^  or  at  resfiondetuia^  shall  alone  have  a  right  to  be 

insured  for  the  money  lent,  and  the  borrower  sbal 
[461]     (in  case  of  a  loss)  recover  no  more  upon  any  insunnce 

than  the  surplus  of  his  property,  above  the  nAieof  Iib 
bottomry,  or  r€9fiondentia  bond  ( 1 6). 


(16)  ThU  statute  does  not  extend  to  foreign  ships,  upon  whidi,  « 
before  the  statute,  there  may  still  be  insurances,   interett  v  m  auemt. 
These  were  not  included  in  the  act»  on  account  of  the  (fificohf  of 
bringing  witnesses  from  abroad  to  prove  the  interest.  Ikiq.  301  Art 
where  there  is  an  interest  on  board,  the  owner  by  a  9akci^  policy,  m 
which  the  value  of  the  goods  is  agreed  upon   and  fixed  betweta  the 
parties,  may  insure  far  beyond  the  extent  of  the  real  Tilue.   ¥or  the 
excess  of  the  insurance  is  held  not  to  be  within  the  statute,  unksi  it 
should  appear  that  the  interest  is  so  small  as  to  be  a  mere  eTasiooof 
the  act,  and  a  pretence  for  gaming.     In  an  open  policy,  where  no  nJbe 
is  fixed,  the  prime  cost  of  the  goods  must  be  proved.    2  Burr.  lUtl 

A  rc-assurance  is  the  contract,  which  an  insurer,  who  wisbestebe 
indemnified  against  tlie  risk  he  has  taken  upon  himself,  makes  «itk 
another  ])erson,  by  giving  him  a  premium  to  re-assure  to  him  the  one 
event,  wliich  he  himself  has  insured.    Re-assurances  are  probilatrf.^ 
the  statute  19  Geo.  11.  c.  37.  both  upon  foreign  and  English  ships,  uaksi 
the  assurer  is  insolvent,  a  bankrupt,  or  dead,  in  which  cases  he,  bs 
assignee,  or  personal  representative,  may  make  a  re-assurance,  idikli 
must  be  expressly  mentioned  as  a  re-assurance  in  the  pdlicy.    2  T.  t 
161.    The  object  of  prohibiting  re-assurance,  was  to  prevent  idle  gift- 
ing speculations,  by  persons  endeavouring  to  obtain  a  high  premium  for 
insurance,  and  then  to  secure  themselves  by  getting  the  same  rak 
insured  at  a  lower  rate.    The  learned  Judge  seems  to  have  mistaken  a 
double  insurance  for  a  re-assurance :  a  double  insurance  is  whei«  tk 
owner  insures  his  goods  twice  or  ^everai  timet  aver,  with  diflferaA 
underwriters,  which  he  may  lawfully  do.  By  which  means  he  incresses 
his  security,  and  though  h&  cannot  recover  more  than  a  single  sstisfoc- 
4ion  for  his  loss,  yet  he  may  bring  his  action  against  any  one  of  <bt 
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Thirdly,  the  practice  of  purchasing  annuitieafor  lives  at 
a  certain  price  or  premium,  instead  of  advancing  the  same 
sum  on  an  ordinary  loan,  arises  usually  from  the  inability  of 
the  borrower  to  give  the  lender  a  permanent  security  for  the 
return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  stipulates  (in  effect)  to  repay  annually,  during 
his  life,  some  part  of  the  money  borrowed ;  together  with  legal 
interest  for  so  much  of  the  principal  as  annually  remains  un- 
paid, and  an  additional  compensation  for  the  extraordinary 
hazard  run,  of  losing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death :  all  which  considerations,  being  cal- 
culated and  blended  together,  will  constitute  the  just  propor- 
tion or  quantum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  must  depend  on  the  age, 
constitution,  situation,  and  conduct  of  the  borrower;  and 
therefore  the  price  of  such  annuities  cannot,  without  the 
utmost  difficulty,  be  reduced  to  any  general  rules.     So  that 
if,  by  the  terras  of  the  contract,  the  lender's  principal  is  bona 
Me  (and  not  colorably*)  put  in  jeopardy,  no  inequality  of 
price  will  make  it  an  usurious  bargain ;  though,  under  some 
circumstances  of  imposition,  it  may  be  relieved  against  in 
equity.     To  throw  however  some  check  upon  improvident 
transactions  of  this  kind,  which  are  usually  carried  on  with 
great  privacy,  the  statute  17  Ceo.  III.  c.  26.  has  directed, 
that  upon  the  sale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  fier  annum  (unless  on  a  sufficient  pledge  of 
lands  in  fee-simple  (17)  or  stock  in  the  public  funds)  the  true 

I  Cai«h.  67. 


iihderwntera,  and  compel  him  to  pay  the  whole  extent  of  the  interest 
insured.  And  this  underwriter  may  afterwards  recover  from  each  of 
the  rest,  a  ratable  satisfaction  or  apportionment  of  tlie  sum  which  he  has 
been  obliged  to  pay  to  the  assured.  Park  Ins.  280.  The  law  of  insur- 
ance is  fully  and  ably  collected  and  arranged  by  Mr.  Parik,  in  hi^  System 
of  the  Law  of  Marine  Insurances. 

(17)  In  fee-simple,  or  fee-tail,  in  possession  of  an  annual  value  equal 
to  the  annuity. 
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contidersdoii}  which  shall  be  in  monej  otAjj  ikaU  be  k(  forth 
ttnd  described  in  the  security  itself ;  18)  ;  and  a  mtmanlLvi 
the  date  of  the  security^  of  the  names  of  the  parties^  rni^ 
fue  iru9t9y  ce9tuy  que  vieay  and  witnesses^  aad  oftheooai- 
deration  money,  shall  within  twent^r  days  after  its  ezecudoi 
be  enrolled  in  the  court  of  chancery  ;  else  the  security  sU 

be  null  and  void :  and,  in  case  of  coIlasiTe  pncdcet 
[462]     respecting  the  consideration,  the  court,  in  which  aay 

action  is  brought  or  judgment  obtained  upon  suck 
coUusiYe  security,  may  order  the  sanae  to  be  cancdM  tai 
the  judgment  (if  any)  to  be  vacated  :  and  also  ail  concrscti  ior 
the  purchase  of  annuities  from  infants  shall  remiin  utterly 
void,  and  be  incapable  of  confirmation  after  such  infioitsarnff 
to  the  age  of  maturity.  But  to  return  to  the  doctrine  of  cao- 
mon  interest  on  loans : 

Upon  the  two  principlesofinconTcnience  and  hazud, com- 
pared together,  different  nations  have*  at  <iifieTe&t  Umes, 
established  different  rates  of  interest.  The  Romans  at  ooe 
time  allowed  cente$imaey  one  fier  cent,  monthly^  or  twei^ 


(18)  The  consideration  may  either  be  in  money  or  notes,  if  tbq  vt 
paid  when  they  become  due,  but  they  must  be  pmrticularly  spedfrdn 
the  memorial.  3  T.  JR.  298.    6  T.  R.  690.  Banknotes  are  consideRd'a 
this  case  as  money.  lb.  554.    But  the  dates  aad  times  of  pajmcait  fi 
country  bank-notes  must  be  stated  in  the  memorial,  1  JSo€.  906w  Tk 
grant  of  the  annuity  will  be  void  if  the  consideration  is  partty  maae^ 
and  partly  a  debt  for  the  sale  of  goods ;  for  one  great  abuse  inteiKied  v 
be  corrected  by  the  statute  was  a  pretended  advance  of  money  hj  i 
fraudulent  sale  of  goods.  1  T.  R.  732. 

A  debt  for  money  lent,  or  advanced  for  the  use  of  the  grantor,  ii  a 
sufficient  consideration  for  the  grant  of  an  annuity.  7  T.  J?.  551.  AomD- 
ties  granted  without  a  pecuniary  consideration,  as  in  consideratioD  of 
the  grantee's  resigning  his  business  in  favor  of  the  grantor,  are  excepted 
in  the  statute,  and  need  not  be  registered.  4  T.  J?.  790.  The  deed  iniat 
express  by  whom  the  consideration  was  paid,  or  it  'wiU  be  absolutely 
▼oid.  7  T.  R.  390.  If  there  be  a  clause  of  redemption  in  the  deed,  it 
must  be  asserted  also  in  the  memorial.  7  T,  JT.  205. 
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fter  cent,  fitr  anmuHj  to  be  tak^n  for  common  loans;  but 
Justinian  '^  reduced  it  to  trientts^  or  one  third  of  the  as  or 
€ente9imme^  that  i^/ourfier  cent. ;  but  allowed  higher  interest 
to  be  taken  of  merchants,  because  there  the  hazard  was 
greater.  So  too  Grotius  intoms  us^,  that  in  Holland  the  rate  ot 

m  Cad.  A.  32. 2fi.    Stm.  33, 34, 35.      .      A  cmliuu,  but  also  the  more  cluMkiil  writen, 

Aort  evplieatioo,  sTthefe  temu,  and  of  the  who  perpetuaDy  fcfer  to  ikis  lUitribiiCtett. 

diTkiox)  of  the  Bcunaii  at^  will  be  umsTuI  to  Thus  HoEaoe,otf  FUmu^  32& 
the  itudent,  not  only  for  undentandmg  the 

JRmhonipueri  loi^  ratkiMut  amem 
Durum  in  partes  centum  didwert.    Dioat 
nUm  AOML,  d  de  ifuinennee  rtmtUi  at 
lhKi»yqidd»itperetffioteratdueUse^tiniea»xeUt 
Rem  fitteri*  servan  tuaml  raSt  uncia,  quUl  titf 
Semit.. 


It  M  fhererore  to  be  obaenred,  that  in  calcu-  dmominated  according  to  the  rebtion  they 

latkigthe  rate  of  Imtcreft,  the  Romam  dirided  bore  to  this  oenterfRiaJ  uiur)%  orunmeaitti : 

the  principal  mm  into  an  AtmAvtf  parts;  one  Hot  the  levcnl  multiplei  of  the  imriae;  or. 

of  which  they  allowed  to  be  taken  month-  duodecimal  parts  of  the  or,  were  known  bf 

ly ;  and  this,  whkh  was  the  highest  rate  of  diflbKnt  names  aoeonfiug  to  their  diflbvnt 

interest  permitted,  they  called  uaurae  cen-  tan}mMtiaoM;  sextan*^ quadraMttrieru,qubh 

tegtmaej  amounting  yearly  to  twelve  Acr  ontf.  cimjr,  semi*^  stptunx^  4r#,  rlodtxnu,  flextofu. 

How  as  the  fl#,  or  Romui  pound,  was  com-  deunx^  containing  rwpectivfly  2, 3, 4, 5,  <S  T, 

monly  used  to  express  any  integral  sum,  a|id  8, 0, 10,  ii,  vnciae,  or  duodecunal  parts  of  an 

was  ditiaable  into  twelve  par^  or  tmriof,  as.    (Ff.^,  5.  50.  j«r.2.    Gnv'in.  orig.jur, 

therelbre  these  twelve  monthly  ptyments  or  eiv.  i.  2.  sec.  47.)    Tbb  biHiig  pivmised,  the 

vnciar  were  held  to  amount  annually  to  one  following  table  will  clc-ariy  exhibit  atooee 

pound,  or  or  tuurarhu ;  and  so  the  usurae  the  subdivisions  of  the  of,  and  the  i 

cffM  were  synooytnous  to  the  uturae  een-  tions  of  the  nte  of  interest. 
tesiTnae,  And  all  lower  rates  of  interest  were 


UsuRAE.  Partes  Assis.  per  Aitstum. 

Aiie*9  tivCf  centeiimae »....infe>|rfr 13  per  cent. 

Deuncet "...-« -fj     .„ 11  " 

Jkxtancei,  vei  decunce* «    f      10 

Dodrantet. ..*.... T      ••••«•• r ^ 

Betae*.. - - "j      « - 8 

7  <r 

Septuncet Tf     « - ' 

Semittet — f  « ^ 

$(uincunce* ~ 1  f  - - 5 

Trientei \  4 

^adrantet \  — •- 3 

lyeXtdftCCt »...:.:...*. '•—•»:*»  ••.....»«•..•.        "jj"  ...........mm... 4& 

Unciae.,.. -..m........ -fj ^ 1 

n  de  jar.  b.  and  p.  2. 12.  SS. 
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interest  was  then  eight  fier  cent,  m  common  loans,  but  twelve 
to  merchants.     And  lord  Bacon  was  desirous  of  introducing 
a  similar  policy  in  England  <» :  but  our  law  establishes  one 
standard  for  all  alike,  where  the  pledge  or  security  itself  is 
not  put  in  jeopardy  ;  lest,  under  the  general  pretence  of 
vague  and  indeterminate  hazards,  a  door  should  be  opened 
to  fraud  and  usury :  leaving  specific  hazards  to  be  provided 
ag^nst  by  specific  insurances,  by  annuities  for  lives,  or  by 
loans  upon  reMpondentioy  or  bottomry.     But  as  to  the  rate  of 
legal  interest,  it  has  varied  and  decreased  for  two  hundred 
years  past,  according  as  the  quantity  of  specie  in  the  king« 
dom  has  increased  by  accessions  of  trade,  the  introduction  of 
paper  credit,  and  other  circumstances.   The  statute  37  Hen. 
VIII.  c.  9.  confined  interest  to  teh  fier  cent,  and  so  did  the 
statute  13  Eliz.  c.  8.     But  as,  through  the  encouragements 
given  in  her  reign  to  commerce,  the  nation  grew  more 
wealthy,  so  under  her  successor  the  statute  21  Jac.  I.  c.  17. 
reduced  it  to  eight  fier  cent.;  as  did  the  statute  12  Car.  11. 
c.  13.  to  six:  and  lastly  by  the  statute  12  Ann.  st.  2.  c.  16. 

• 

it  was  brought  down  to  five  fier  cent,  yearly,  which  is  now  the 
extremity  of  legal  interest  that  can  be  taken  (19).  But  yet,  if 
a  contract  which  carries  interest  be  made  in  a  foreign  coun- 
try, our  courts  will  direct  the  payment  of  interest  according 
to  the  law  of  that  country  in  which  the  contract  was  made  <*. 

o  Enays.  c.  41.  p  1  Bqu.  Cas.  abr.  389.    1  P.  Wma.  a95. 


(19)  This  statute  not  only  makes  the  lender  liable  to  a  penalty  of 
treble  the  amount  of  the  sum  lent,  but  it  declares  all  usurious  bonds,  con- 
tracts, and  assurances,  absolutely  void.  If  therefore  a  bill  of  exchange, 
or  note,  is  given  in  consequence  of  an  usurious  contract,  it  is  absolutely 
void  in  the  hands  of  an  innocent  person,  who  has  taken  it  in  the  fair  and 
regular  course  of  business,  without  any  notice  of  the  usury;  and  evi- 
dence  of  the  usury  will  be  a  good  defence,  in  an  action  brought  upon 
such  a  bill  or  note,  against  the  draiwer,  acceptor,  or  any  indorser.  This 
is  a  very  hard  case ;  and  the  law  is  the  same  if  a  bill  or  note  be  given 
for  a  gaming  debt,  or  for  money  lent  to  game  with.  Doug,  708.  See 
further  upon  usury  in  the  4th  vol.  p.  156. 
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Thus  Irish}  American,  Turkish,  and  Indian  interest,  have 
been  allowed  in  our  courts  to  the  amount  of  even  twelve  fier 
cent. :  for  the  moderation  or  exorbitance  of  interest  depends 
upon  local  circumstances ;  and  the  refusal  to  enforce  such 
contracts  would  put  a  stop  to  all  foreign  trade.  And,  by 
statute  14  Geo.  III.  c.  79.  all  mortgages  and  other  securi- 
ties upon  estates,  or  other  prc^erty  in  Ireland  or  the  plan- 
tations, bearing  interest  not  exceeding  six  fier  cent,  shall  be 
legal ;  though  executed  in  the  kingdom  of  Great  Britain : 
unless  the  money  lent  shall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  in  pledge ;  in  which  case  also,  to 
prevent  usurious  contracts  at  home  under  color  of  such 
foreign  securities,  the  borrower  shall  forfeit  treble  the  sum 
so  borrowed. 

4.  The  last  general  species  of  contracts,  which  I  have 
to  mention,  is  that  of  debt  /  whereby  a  chose  in  action,  or 
right  to  a  certain  sum  of  money,  is  mutually  acquired  and 
lost<i.  This  may  be  the  counterpart  of,  and  arise  from^ 
any  of  the  other  species  of  contracts.  As,  in  case  of  a 
sale,  where  the  price  is  not  paid  in  ready  money,  the  ven- 
dee becomes  indebted  to  the  vendor  for  the  sum  agreed  on ; 
and  the  vendor  has  a  property  in  this  price,  as  a  chose  in 
action,  by  means  of  this  contract  of  debt.  In  bailment, 
if  the  bailee  loses  or  detains  a  sum  of  money  bailed  to  him 
for  any  special  purpose,  he  becomes  indebted  to  the  bailor 
in  the  same  numerical  sum,  upon  his  implied  contract,  that 
he  should  execute  the  trust  reposed  in  him,  or  repay  the 
money  to  the  bailor.  Upon  hiring  or  borrowing,  the  hirer 
or  borrower,  at  the  same  time  that  he  acquires  a  property 
in  the  thing  lent,  may  also  become  indebted  to  the  lender, 
upon  his  contract  to  restore  the  money  borrowed,  to  pay 
the  price  or  premium  of  the  loan,  the  hire  of  the  horsci 
or  the  like.  Any  contract  in  short  whereby  a  determinate 
sum  of  money  becomes  due  to  any  person,  and  is  not  paid 
but  remains  in  action  merely,  is  a  contract  of  debt.  And,, 
t^ken  in  this  lights  it  comprehends  a  great  variety  of  acqul- 

t  F.  N.  B.  n9. 
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Htion ;  htang  uiu^y  divided  into  debts  of  recordf  dete  %j 
^ecialj  and  debts  by  simftle  contract. 

A  DKAT  of  record  is  a  sum  of  money,  wfaieh  appears  to 
be  due  by  the  evidence  of  a  court  of  record.     Thns^  vha 
uty  specific  sum  is  adjudged  to  be  due  from  the  defemitnt 
to  the  plaintiff,  on  an  action  or  suit  at  law ;  this  is  a  contnct 
of  the  highest  nature,  being  established  hj  the  sentence  ol 
a  court  of  judicature.    Debts  upon  recognizance  are  lisoa 
sum  of  money,  recognised  or  acknowledged  to  be  doe  to  the 
crown  or  a  subject,  in  the  presence  of  some  court  or  magih 
trate,  with  a  condition  that  sncji  acknowledgment  sImH  be 
void  upon  the  appearance  of  the  party ,  his  good  behznofor, 
or  the  like :  and  these,  together  with  statutes  mercbaot  ai . 
statutes  staple,  ^c,  if  forfeited  by  uan-periormaDce  of  the 
condition,  are  also  ranked  among  this  first  and  prioc^a/ class 
of  debts,  viz,  debts  of  record ;  since  the  contno^  on  ^di 
they  are  founded,  is  witnessed  by  the  highest  kind  oi  evi- 
dence, viz.  by  matter  of  record. 

Debts  by  sfiecialty^  or  special  contract,  are  such  vkenbf 
a  sum  of  TTLoney  becomes,  or  is  acknowledged  to  be,  ^^ 
deed  or  instrument  under  seal.  Such  as  by  deed  of  co^ei^ 
by  deed  of  sale,  by  lease  reserving  rent,  or  by  bond  or  «*t 
gation  :  which  last  we  took  occasion  to  explain  in  the  tid- 
tieth  chapter  of  the  present  book ;  and  then  shewed  duttis 
a  creation  or  acknowledgment  of  a  debt  from  the  obligor  ts 
the  obligee,  unless  the  obligor  performs  a  condition  dieit- 
unto  usually  annexed,  as  the  payment  of  rent  or  money  bor- 
rowed,  the  obsei^vance  of  a  covenant,  and  the  like  ;  on  faihnt 
of  which  the  bond  becomes  forfeited  and  the  debt  becomes 
due  in  law.     These  are  looked  upon  as  the  next  class  of 
debts  after  those  of  recoro,  being  confirmed  by  special  evi* 
dence,  under  seal. 

Debts  by  simfile  contract  are  such,  where  the  contnct 
upon  which  the  obligation  arises  is  neither  ascertained  by 
matter  of  record^  nor  yet  by  deed  or  speciid  instrumentf  but 
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by  mere  «ral  evidence,  the  most  umple  ef  lavy ;  ,or  by  notes 
unsealed)  which  are  capable  oi  a  more  easy  proof,  aad  (therc- 
Ibne  only)  better,  than  a  verbal  promise.  It  is  easy  to  see 
lAto  what  a  vast  variety  of  obligations  this  last  class  may  be 
branched  out,  trough  the  numerpus  contracts  lor  money, 
wtiicfa  are  not  only  expressed  by  the  parties,  but  virtually 
implied  in  law.  Some  of  these  we  have  already  occasionally 
hinted  at ;  and  the  rest,  to  avoid  repetition,  must  be  referred 
to  those  particular  heads  in  the  third  book  of  these  commen- 
taries, where  the  breach  of  such  contracts  will  be  considered. 
I  shall  only  observe  at  present,  that  by  the  statute  29  Car. 
II.  c.  3.  no  executor  or  administrator  shall  be  charged  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate, 
and  no  person  shall  be  charged  upon  any  promise  to  answer 
for  the  debt  or  defiiult  of  another,  or  upon  any  agreement  in 
consideration  of  marriage,  or  upon  any  contract  or  sale  of 
any  real  estate,  or  upon  any  agreement  that. is  not  to  be  per- 
formed within  one  year  from  the  making  ;  unless  the  agree- 
ment or  some  memorandum  thereof  be  in  writing,  and  signed 
by  the  party  himself  or  by  his  authority  (20). 

But  there  is  one  species  of  debts  upon  simple  contract, 
which,  being  a  transaction  now  introduced  into  all  sorts  of 
civil  life,  under  the  name  of  fiafier  credit^  deserves  a  more 
particular  regard.  These  are  debts  by  biiU  qf  exchange^  and 
ftrfmdsiory  notes, 

A  BILL  of  exchange  is  a  security,  originally  invented  among 
merchants  in  different  countries,  for  the  more  ea^y  renut- 
tance  of  money  from  the  one  to  the  other,  which  has  since 
spread  itself  into  almost  all  pecuniary  transactions.  It  is  an 
open  letter  of  request  from  one  man  to  another,  del^iring  him 
to  pay  a  sum  named  therein  to  a  third  person  on  his  account ; 
by  which  means  a  man  at  the  most  distant  part  of  the  world 
may  have  money  remitted  to  him  from  any  trading  country. 


(20)  Sec  3  vol.  page  159. 
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If  A  lives  in  Jamaica^  and  o-w^s  B  who  Uvea  in  fjujjad 
1000/.  now  if  C  be  going  from  dig^land  to  Jamaki,  be 
ina3r  pay  B  this  1000/.  and  take  a  bill  of  exchange  drawn  Vy 
B  in  England  upon  A  in  Jamaica,  and  receive  it  when  be 
conies  thither.    Thus  does  B  receive  his  debt,  at  any  ^stance 

of  place,  hy  transierring  it  to  C  ;  who  carries  over  hh 
'[467]     money  in  ^per  credit,  without  danger  of  robbeiyor 

loss.     This  method  is  said  to  have  been  brougbt  m- 
to  general  use  by  the  Jews  and  Ltorobards,  when  banubed 
ibr  their  OLSury  and  other  vices ;  in  order  the  more  easily  to 
<h*aw  their  effects  out  of  France   and  JElngland,  into  tboie 
countries  in  which  they  had  chosen  to  reside.    Bat  the  inreo- 
tion  of  it  was  a  little  earlier :  for  the  Jews  were  banisiied  oac 
of  Guienne  in  1287,  and  out  of  England  in  1290';  tod  ia 
1236  the  use  of  paper  credit  was  introduced  into  tAe  Jfogoi 
empire  in  China  ■«     in  common  speech   such  a  btU  is  fitc* 
quently  called  a  drqfiy  but  a  diU  of  exchdng^e  is  the  moTt  \e^ 
as  well  as  mercantile  expression.      The  ^persoD^  however, 
who  writes  this  letter,  is  called  in  law  the  drawer j  and  he  tP 
whpm  it  is  written  the  drawee  j   and  the  third  penoB,  or 
negociator,  to  whom  it  is  payable  (whether  specially  aaed, 
or  the  hearer  generally)  is  called  the  fmycc. 

These  bills  are  either  foreign^  or  inland  /  foreign^  iba 
drawn  by  a  merchant  reading  abroad  upon  his  correspondolt 
in  England,  or  vice  versa  ;  and  inland^  when  both  the  drawer 
and  the  drawee  reside  within  the  kingdom.  Formeriy  forei|n 
biUs  of  exchange  were  much  more  regarded  in  the  eye  of  the 
law  than  inland  mies,  as  being  thought  of  more  public  cob- 
cemin  the  advancement  of  trade  and  commerce.     But  not 
hy  two  Statutes,  the  one  9  &  10  W.  III.  c.   17.  the  other 
3  &  4  Ann.  c.  9.  inland  bills  of  exchange  are  put  upon  the 
same  footing  as  foreign  ones ;  what  was  the  law  and  custom 
«f  merchants  with  regard  to  the  one,  and  taken  notice  of 
merely  as  such  S  being  by  those  statutes  expressly  enacted 

rS  Carte.  BuUSa^.  903. 106. 
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with  regard  ta  the  otfier.    So  that  now  there  is  not  in  law 
any  manner  of  difference  between  them  (21). 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct 
^ng&g^nicnt  in  writing,  to  pay  a  sum  specified  at  the  time 
therein  lunitcd  to  a  person  therein  named,  or  sometimes  to 
his  order,  or  oflen  to  the  bearer  at  large.  These  also,  by  the 
same  statute  3  &  4  Ann.  c.  9.  are  made  assignable  and  iad(M*- 
sable  in  like  manner  as  bills  of  exchange.  But,  by  statute 
15  Geo.  III.  c.  51.  all  prombsory  or  other  notes, 
hills  of  exchange,  drafts,  and  undertakings  in  writing,  [468.3 
being  negociable  or  transferable,  for  the  payment  of 
less  than  twenty  shillings,  are  declared  to  be  null  and  void  y 
and  it  is  made  penal  to  utter  or  publish  any  such ;  they  beings 
deemed  prejudicial  to  trade  and  public  credit.  And,  by  17 
Geo.  III.  c.  30.  all  such  notes,  bills,  drafts,  and  undertak- 
ings, to  the  amount  of  twenty  shillings,  and  less  than  five 
pounds,  are  subjected  to  many  other  regulations  and  forma- 
lities ;  the  omission  of  any  one  of  which  vacates  the  security, 
and  is  penal  to  him  that  utters  it  (23). 


(21)  One  very  important  distinction  between  foreign  and  inland  bins 
of  exchange  still  remains  unaltered  by  the  statutes  ;  vi t.  in  a  foreign 
billy  in  order  to  recover  against  the  drawer  or  indorsers,  it  is  neces* 
sary  that  the  bill  should  be  protested  for  non-acceptance  or  non-pay- 
menty  5  7.  R,  239 ;  but  a  protest  is  not  necessary  upon  an  inland  bill» 
to  enable  the  holder  to  recover  the  amount  of  it  against  the  drawer  or 
indorsers ;  and  the  only  advantage  of  a  protest  upon  an  inland  bill  is  to^ 
give  the  holder  a  right  to  recover  interest  and  expenses  incurred  by 
the  non-acceptance  or  non-payment  Ld.  JRapn.  993.  No  inland  bUV 
payable  at  or  after  sight,  can  be  protested ;  or  which  is  not  drawn  pay-^ 
able  at  some  time  after  date.  4  T,  R.  170. 

(22)  Every  note  or  bill  of  that  value  shall  q>eciiy  the  name  and  place 
of  abode  of  the  payee ;  it  shall  not  be  antedated,  and  shall  be  made 
payable  within  twenty-one  days  after  date ;  and  every  indorsement 
shall  be  made  within  that  time,  and  shall  be  dated  when  and  where 
made,  and  shsll  contain  the  name  and  place  ef  abode  of  the  indorsee. 
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Tat  p«yce>  w€  may  obterye,  either  p€  m  biH  of  asta|» 
or  promissory  note^  has  clearly  a  property  vested  m  hiiii(Mt 
indeed  in  possession  but  in  action)  by  the  ejcfireM*  ccotractof 
tbe  drawer  in  the  case  of  a  promissory  notey  and,  ia  tbecaie 
of  a  bill  of  exchange^  by  his  int/Uded  contract,  viz,  tki, 
provided  the  drawee  does  not  pay  the  bill,  the  drawer  will : 
for  which  reason  it  is  usual,  in  bills  of  exchange,  lo  eiprejf 
that  the  value  thereof  hath  been  received  by  the  drawer^;  in 
order  to  shew  the  consideration,  upon  which  the  iopUed 
contract  of  repayment  anses.   And  this  propertyt »  vcslcdv 
ma^  be  transferred  and  assigned  from  the  payee  to  aiij  other 
man ;  contrary  to  the  general  rule  of  the  commea  iaW)  thit 
no  choae  in  action  is  assignable  :  which  aseignment  is  tiK^ 
of  paper  credit.  It  may  therefore  be  of  some  use,  to  mestioa 
a  few  of  the  principal  incidents  attending;  this  trus^r  or 
assignment,  in  order  to  make  it  regular,  and  thertbf  todiar^ 
the  drawer  with  the  payment  of  the   debt  to  other  pcncMS 
than  those  with  whonr  he  originally  contracted. 

In  the  first  place  then,  the  payee,  or  pel*son  to  whon  or 
whose  order  such  bill  of  exchange  or  promissory  note  is  pif* 
able,  may  by  indoi*sement,  or  writing  his  name  in  domax 
on  the  back  of  it,  assign  over  his  whole  property  to  tk 

a  Stnu  ISIS. 
-^  -   - 


The  penalty  for  not  complying  with  the  statute  is  from  5  to  20L  A  the 
disereUoa  of  a  magistrate. 

But  by  the  37  Geo.  III.  c.  32.  these  two  statutes^  with  feipeetto  p^ 
nussory  notes  and  drafts,  payable  on  demand  to  bear^  n^  rtfp*"^'^ 
And  by  S7  Geo.  III. «.  61.  if  any  petson  shall  issue  suck  iM>teaor  dnIU 
for  less  than  five  pounds,  and  shall  fail  to  dischai^  them  withia  aerct 
days  after  payment  is  demanded  by  the  holder,  then  a  complaint  iia^r 
be  made  to  a  justice  of  peace,  who  may  order 'what  is  due  to  be  paid 
with  costs,  and  upon  failure  of  compliance  with  his  order,  he  ma^  bjr 
his  warrant  cause  the  same  to  be  levied  by  distress  of  the  pailitt 
goods. 

The  Bank  of  England  was  enabled  to  issue  small  notes  by  tbe 
37  Geo.  HI.  c.  28. 
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bearer,  c^r  dae  to  an6tlMr  person  by  namet  tSAtr  of  whom  is 
then  called  the  indorsee  ;  and  he  may  assign  the  same 
to  another,  and  so  on  in  ii\fiitUum.  And  a  |>romis8ory  [469} 
note,  payable  to  A  or  bearer y  iscnegociable  without  any 
indorsement,  and  payment  thereof  may  be  demanded  by  any 
bearer  of  it  v.  But,  in  case  of  a  bill  of  exchange,  the  payee,  or 
the  indorsee,  (whether  it  be  a  general  or  particular  indorsement,) 
is  to  ga  to  the  drawee,  and  oflfer  his  bill  for  acceptance ;  which 
acceptance  (so  as  to  charge  the  drawer  with  costs)  must  be  in 
writing,  under  or  on  the  back  of  the  bill  (23).  If  the  drawee 
accepts  the  bill,  either  verbally  or  in  writing  ^,  be  then  makes 
himself  liable  to  pay  it ;  this  being  now  a  contract  on  hb  aide» 
grounded  on  an  acknowledgment  that  the  drawer  has  effects  ia 
hlsiiands,  or  at  least  credit  sufficient  to  warrant  the  payment. 
If  the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value 
of  20/.  or  upwards,  and  expressed  to  be  for  value  received,  the 
payee  or  indorsee  may  protest  it  for  nou'aceefitqnce ;  which 
protest  must  be  made  in  writing,  under  a  copy  of  such  bill  of 
exchange,  by  some  notary  public ;  or,  if  no  such  notary  be 
resident  in  the  place,  then  by  any  other  substantial  inhabitant 
in  the  presence  of  two  credible  witnesses ;  and  notice  of  such 

V  3  Sbow.  S3S.   Gfant  t.  Vauglua.  T.  4  Oe«.  m.  B.  B.  w  Stia.  looo. 


(23)  It  is  fully  settled,  that  a  verbal  acceptance  will  bind  the  drawee. 
51kr,  1000.  Yet  it  appears  from  the  statates,  whidi  are  very  far  ftom 
being  so  iDtelligible  as  the  importance  of  the  subject  demanded,  that  if 
the  drawee  refuses  to  accept  in  writing,  the  bill  may  be  protested  for 
non-accaptanee.  3  &  4  Ann.  c.  9.  s.  4.  But  if  a  verbal  acceptance  is 
received  by  the  bolder,  the  bill  cannot  afterwards  be  protested  for  non- 
payment, so  as  to  charge  the  drawer  with  costs,  damages,  and  interest^ 
iir  consequence  of  the  protest,    s.  5. 

Bat  a  promise  to  accept  a  bill  before  it  is  ^rawn,  does  not  amount  to 
an  acceptance  of  it  when  it  is  d/awn.    1  East,  98. 
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protest  musty  within  fourteen  days  after  (24)|  be  g^Yen  to  the 
drawer. 

But,  in  case  such  bill  be  accepted  by  the  drawee^  and 
after  acceptance  he  fails  or  refuses  to  pay  it  within  three 
days  after  it  becomes  due  (25))  (which  three  days  are  called 
days  of  grace,)  the  payee  or  indorsee  is  then  to  get  it  pro- 
tested for  non'fiaymentj  in  the  same  manner,  and  by  the 
same  persons  who  are  to  protest  it  in  case  of  non^cc^* 
ance,  and  such  protest  must  also  he  notified,  within  four- 
teen days  after,  to  the  drawer.  And  he,  on  producing  such 
protest,  either  of  non-acceptance,  or  non-payment,  b  bound 
to  make  good  to  the  payee,  or  indorsee,  not  only  the 
amount  of  the  said  bills,  (which  he  is  bound  to  do  within 
a  reasonable  time   after  non-payment,  without  any  protest, 


(24)  See  note  36. 

(25)  A  bUl  or  note  is  not  now  c<fnaidered  due  or  dftmAndable  tiUthe 
last  day  of  the  three  days'  grace  ;  as  if  a  biU  or  note  is  dated  on  the 
13th  of  any  month,  and  made  payable  ten  days,  one  week,  or  one  month 
afler  date,  payment  must  be  aemanded  on  the  25th,  the  22d  of  the 
same,  and  on  the  15th  of  the  next  month  respectively.  But  if  the  third 
day  of  gprace  falls  on  a  Sunday  the  bill  or  note  is  payable  and  due  on  the 
Saturday  preceding  ;  and  by  39  &  40  Geo.  III.  c.  42.  if  payable  on  Good 
Friday,  they  are  due  the  day  before.  Days  of  grace  are  allowed 
upon  promissory  notes,  in  like  manner  as  upon  biUs  of  ezchangt. 
4r.^.  148. 

A  promissory  note  made  payable  to  A,  vnthout  adding  or  to  hit 
order,  or  to  bearer,  though  not  negociable,  is  a  note  within  the  statute, 
and  the  three  days  of  grace  must  be  allowed  upon  it    6  T.  J?.  133, 

A  biU  or  note  must  be  drawn  upon  a  proper  stamp,  and  if  it  be  drawn 
upon  a  greater  stamp  than  the  statutes  require,  it  cannot  be  received  in 
evidence  ;  but  the  plaintiff  may  recover  as  for  so  much  money  lent  or 
advanced,  if  he  can  prove  the  defendant's  promise  to  pay,  or  the  consi- 
deration received  by  him  f^m  the  plaintiff,  independently  of  the  inkier- 
feet  note.    I  Satt,  SS. 
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by  the  rules  of  the  common  law*)  but  Also  interest  and  all 
charges,  to  be  computed  from  the  time  of  making  such  pro- 
test. But  if  no  protest  be  made  or  notified  to  the 
drawer,  and  any  damage  accrues  by  such  neglect,  it  [4703 
shall  fall  on  the  holder  of  the  bill.  The  bill,  when 
refused,  must  be  demanded  of  the  drawer  as  soon  as  con- 
veniently may  be  :  for  though,  when  one  draws  a  bill  of 
exchange,  he  subjects  himself  to  the  payment,  if  the  person 
on  whom  it  is  drawn  refuses  either  to  accept  or  pay,  yet  that 
is  with  this  limitation,  that  if  the  bill  be  not  paid,  when  due» 
the  person  to  whom  it  is  payable,  shall  in  convenient  time 
give  the  drawer  notice  thereof ;  for  otherwise  the  law  will 
imply  it  paid  :  since  it  would  be  prejudicial  to  commerce, 
if  a  bill  might  rise  up  to  charge  the  drawer  at  any  distance 
of  time  :  when  in  the  mean  time  all  reckonings  and  accounts 
may  be  adjusted  between  the  drawer  and  the  drawee)^  (^^}* 

X  Lord  Raym.  993.  y^Salk.  127. . 


(26)  It  is  probable,  when  the  statute  9  &  10  W.  III.  c.  17.  was  passed, 
which  requires  notice  of  a  protest  to  be  sent  within  fourteen  days,  that 
such  time  was  tliought  a  reasonable  notice  of  the  bill's  being  disho- 
nored ;  but  it  is  now  fully  settled,  that  if  the  holder  of  a  bill  intends  to 
have  his  remedy  agsunst  the  drawer  or  indorser,  he  must  ^ve  him 
notice  without  delay  of  the  nOn-acceptance  or  non-payment,  and  that 
he  expects  pajrment  from  him.  It  used  to  be  held,  that  the  reasona- 
bleness of  the  notice  was  a  question  of  fact  for  the  jury  to  determine  ; 
but  it  is  now  so  far  a  question  of  law,^  that  the  courts  will  grant  new 
trials  till  the  jury  adopt  the  rule  which  they  have  established  :  which 
teems  to  be  this,  viz.  that  notice  must  be  given  to  the  drawer  or 
indorser,  by  the  first  or  next  post,  if  the  time  will  permit,  afler  the 
dishonor  of  the  bill.  1  T.  i?.  168.  Doug.  497.  It  might  perhaps  be 
more  convenient  to  extend  tlie  rule  till  the  post  goes  out  on  the  next 
day,  as  this  would  cut  off  all  questions  and  litigation  upon  the  possibility 
of  giving  notice  on  the  same  day.  The  drawer  and  indorsers  are  dis- 
charged, without  such  due  notice,  fi^m  all  actions  brought  upon  the 
bill ;  with  this  esception,  if  the  holder  can  prove  that  the  drawer  had 
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If  the  bill  be  an  indorsed  bill,  and  tlie  indorBce  cannot  get 
the  drawee  to  discharge  it,  he  may  call  upon  eidier  tlie 
drawer  or  the  indorser,  or  if  the  biil  has  been  negociated 
through  many  hands,  upon  any  of  the  indorsers  ;  for  eadi 
indorser  is  a  warrantor  for  the  payment  of  the  trill,  whkb 
is  frequently  taken  in  payment  as  much  (or  more)  upon 
the  credit  of  the  indorser,  as  of  the  drawer.  And  if  tnch 
indorser,  so  called  upon,  has  the  names  of  one  or  more 
indorsers  prior  to  bis  own,  to  each  of  whom  he  is  propeity 
an  indorsee,  he  is  also  at  liberty  to  call  upon  any  of  them 
to  make  him  satisfaction  ;  and  so  upwards.  But  the  firit 
indorser  has  nobody  to  resort  to,  but  the  drawer  only  (27). 


no  effects  in  the  hands  of  the  drawee  when  the  bill  was  dishonored, 
lie  may  still  recover  against  the  drawer,  though  he  omitted  to  give  him 
notice.  For  the  intent  of  the  notice  is  to  give  him  the  earliest  oppor- 
tunity of  regaining  his  property  out  of  the  hands  of  the  drawee  ;  and 
he  can  sustain  no  possible  injury  by  the  want  of  notice,  when  he  has 
no  property  in  the  drawee's  possession.  1  T.  JR.  712,  But  this  reason 
does  not  extend  to  an  indorser  ;  and  therefore  the  circumstance  of  the 
drawee's  having  no  effects  is  immateriid  in  an  action  against  him.    B, 

So  if  a  bill  of  exchange  is  dishonored  by  non-acceptance  or  non- 
payment, if  the  holder  intends  to  proceed  against  a  prior  indorser,  he 
must  give  him  immediate  notice.  But  if  the  payee  in  a  promissory 
note  has  given  no  value  for  it,  then  in  an  action  against  him  by  the 
holder,  it  is  not  necessary  to  prove  that  payment  Avas  demanded  of  the 
drawer  at  the  time  it  was  due,  or  that  notice  was  given  him  of  the 
drawer's  refusal  to  pay. 

For  from  the  omission  of  these  circumstances  such  a  payee  can 
sustain  no  loss.  2  Men.  Bl.  336.  Proof  that  a  letter  was  put  into  the 
post-office  in  due  time  directed  to  the  party,  containing  an  accoiunt  of 
the  dishonor  of  a  note  or  bill  is  sufficient  evidence  of  notice.  2  JSeti.  Bt. 
509.  But  the  holder  must  remember  that  this  cannot  be  proved  by  his 
own  testimony. 

(27)  The  holder  of  th«  bill  may  bring  actions  against  the  acceptor, 
drawer,  and  all  the  indorsers  at  the  same  time  ;  but  though  he  may 
obtain  judgments  in  all  the  actions,  yet  he  can  recover  but  one  saiii-. 


/ 
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What  has  beipn  9^d  of  bilU  of  jexcbange  is  applicable 
also  to  prQixussory  notesy  that  are  indorsed  over,  and  nego* 
ciated  fipm  one  hand  to  another ;  only  that^  in  this  case,  as 
there  is  no  drawee,  there  can  be  no  protest  for  non-accept- 
ance ;  or  rather,  the  law  considers  a  promissory  note  in  the 
light  of  a  bill  drawn  by  a  man  upon  himself,  and  accepted 
at  the  time  4)f  drawing.  And,  in  case  of  non-payment  by 
the  drawer,  the.  several  indorsees  of  a  promissory  note  have 
the  same  remedyt  as  uppa.  bills  of  exchange,  against  the 
prior  indorsei:^. 

faction  for  theVahife  of  the  bill ;  but  he  may  sue  out  execution  against 
all  the  rest  for  the  costs  of  their  respective  actions.  Baylcy^  43, 
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CHAPTER  THE  THIRTY-FIRST. 


.  f 


OF  TITLE  BY  BANKRUPTCY. 


T..» 
H  E  preceding  chapter  having  treated  prettj  largefy  of 

the  acquisition  of  personal  pipperty  by  several  commerckl 

methods,  we  from  thence  shall  be  easily  led  to  take  into  off'' 

present  c^nsideradon  a  tenth  method  of  transfeiro^F'^- 

perty,  which  is  that  of 

X.  Bankruptcy;  a  title  which  we  before  iig;ldy  touched 
upon  s  so  far  as  it  related  to  the  transfer  of  the  real  esau 
of  the  bankrupt.  At  present  we  are  to  treat  of  it  ntf^ 
minutely,  as  it  principally  relates  to  the  dispositionof  clit- 
tels,  in  which  the  property  of  persona  concerned  intndc 
more  usually  consists,  than  in  lands  or  tenements.  Let^ 
therefore  first  of  all  consider,  I .  Who  may  become  abak- 
rupt :  3.  What  acta  mak^  a  bankrupt :  3.  The  /iroceedin^^ 
^  commission  of  bankrupt :  and  4.  In  what  macjier  an  esUtt 
in  goods  and  chattels  may  be  tran^erred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  b^ 
fore  ^  defined  to  be  ^  a  trader,  who  secretes  himself,  or  does 
<<  certam  other  acts,  tending  to  defraud  his  creditors.*'  He 
was  formerly  considered  merely  in  the  light  of  a  crinunal  or 
offender  c  (1) ;  and  in  this  spirit  we  are  told  by  ar  Edward 


«  SeeptgeSlff. 


c  Stat. IJae. Leu. 


17. 


(1)  Througfaoat  the  three  first  ttaltttes  the  bankrupt  is  uniionBly 
lUed  aa  oficnder»  sad  the  original  design  of  the  bankzupt  la«i 
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Ccke^j  that  we  hare  fetched  as  well  "die  name)  as  the 
wickedness,  of  bankrupts  from  foreign  nations  «.  But  at  pre- 
sent the  laws  of  bankruptcy  are  considered  as  laws  calculated 
for  the  benefit  of  trade^  and  founded  on  the  principles  of 
humanity  as  well  as  justice ;  and  to  that  end  they  confer  some 
priviiegesi  not  only  on  the  creditors,  but  also  on  the  bankrupt 
or  debtor,  himself.  On  the  creditors :  by  compelling  the 
bankrupt  to  give  up  all  his  effects  to  their  use,  without  any 
fraudulent  concealment:  on  the  debtor;  by  exempting  him 
firom  the  rigor  of  the  general  law,  whereby  his  person  might 
be  confined  at  the  discretion  of  his  creditor,  though  in  reality 
lie  has  nothing  to  satisfy  the  debt :  whereas  the  law  of  bank« 
rupts,  taking  into  consideration  the  sudden  and  unavoidable 
accidents  to  which  men  in  trade  are  liable,  has  given  them 
the  liberty  of  their  persons,  and  some  pecuniary  emoluments, 

d4liMt.l77.  tnieeQrtipek,andtelIuflthatabuiKniptii 

c  Tbe  wofd  iti^b  derived  ftom  the  word  one  who  bath  remored  his  banque,  leaving 

ftonratorfanfucwUehngBifiathetableor  bat  a  tiace  heUnd.  (4  Inst.  S77.}   And  kit 

counter  of  a  tndefinan,  (Duftesne.  L  9M.)  obicrvable  that  the  title  of  tbe  fint  Bngliill 

and  niptWt  broken;  denoting  thereby  one  statute eoncenungthbofllbiee, 34 Hen.  vm. 

whose  shop  or  pbee  of  tnde  b  broken  and  e.4.  ^agolnstsuchpenonsasdoinakefaank* 

gone;  though  otlien  rather  choose  to  adopt  nipt,^  b  a  Utersl  traniktion  of  the  Fkcndi 

the  word  ffvcil^  whieb  in  Fhnch  signifies  a  idixaOf  qui  fndbimque  route. 


appears  to  have  been  to  prevent  and  defeat  the  frauds  of  criminal 
debtors ;  for  the  34  &  35  Hen.  VIII.  c.  4.  the  first  bankrupt  8Utute» 
begins  with  this  preamble:  *'  Whereas  divers  and  sundry  persons 
**  craftily  obtaining  into  their  hands  great  substance  of  other  men's 
**  goods,  do  suddenly  flee  to  parts  unknown,  or  keep  their  houses,  not 
^  minding  to  pay  or  restore  to  any  their  Creditors  did^  debts  and  duties^ 
^*  but  at  their  own  wills  and  pleasures  consume  the  substance  obtained 
**  by  credit  of  other  men,  for  their  owiv  pleasure  and  ddicate  living, 
**  against  all  reason,  equity,  and  good  conscience.'*  The  bankrupt  being 
deemed  an  offender,  and  being  completely  divested  of  the  disposition 
of  his  property,  these  statutes  at  the  first  would  naturally  be  considered 
penal' statutes ;  for  this  reason  I  presume  the  21  Jac.  I.  c.  19.  begins  by 
declaring  that  "  the  aforesaid  statute  shall  be  largely  ai>d  beneficiaDjf 
*<  consttved  and  expounded  for  the  aid  and  relief  of  the  creditors,!!^ 
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iipdn  condttioir^ey  surrender  up  their  whole  eseate-iD  W 
^TJded  among  theh*  creditors. 

Ik  Una  reelect  our  kgiikiture  sei^ixka  to^  haiiFe  itteaM  tB 
the  example  of  the  Roman  law.    I  mean  not  the  terrible  Imt 
of  the  twelre  tables ;  wherebf  the  creditors  might  cut  tbe 
debtor's  body  into  piecesf  and  eath  of  them  take  hisfnfior- 
tionable  share :  if  indeed  that  law»  de  deditoremfmrtetmrndaj 
16  to  be  understood  in  so  very  butcherly  a  light ;  wbkfcmii^ 
learned  men  have  wilH  reasdn  doubts  ^.     Nor  do  I  nen 
those  less  inhuman  kws  (if  they  may  be  called  so,  as  Mr 
meaning  is  indispotably  certain)  of  impriaoning  the  debtor's 
person  in  chains  ;  subjecting  him  to  otripes  and  luud  btev 
at  the  mercy  of  his  rigid  creditor  ;  and  sometimes  seUiof 
him,  his  wife,  and  children,  to  perpetual  foreign  stivefy/^Mf 
Tiberimti  an  oppression  irhich  produced  so  auny 
[47/]     popular  insurrections,  and    secessions  to  the  most 
8acer,     But  I  mean  the  law  of  cessioTiy  introduced  Vy 
the  christian  emperors ;  whereby,  if  a  debtor  ceded,,  or  yielded 
up  all  his  fortune  to  his  creditors,  he  was  secured  from  beiag 
draggM  to  a  gaol,  "  omni  guogue  corfiorali  crudatu  ffUKtt*." 
For,  as  the  emperor  justly  observes^)  <<  inAumanum  eni^'^ 
"  Uatum  fortunia  auia  in  aolidum  damnari**    Thus  fer  iws  jut 
and  reasonable  :  but,  as  the  departing  from  one  extreme  is 
apt  to  produce  its  opposite,  we  find  it  afterwards  enactcdS 
that  if  the  debtor  by  any  unforeseen  accident  was  reduced  to 
low  circumstances,  and  would  awear  that  he  had  not  suf- 
ficient left  to  pay  his  debts,  he  should  not  be  compelled  to 
cede  or  give  up  ef  en  that  which  he  had  in  his  possession :  a 
law,  which  under  a  false  notion  of  humanity,  seems  to  be 
fertile  of  perjury,  injustice,  and  absurdity. 

f  Tvfktt.  Cminnenuin  L« WbtfrnelfuL  Byii>     TMatc  with  unpiBiItT  tw^  dagiicT  of  fkc 
kadk  Oiierv.  Jwrn  L 1.  HeiaeM.  Mtiq. Ill,     debiDf^  wM^tet  thetu  br  aodriM. dttMi 


SO.  4.  h  uadentoQd  to  be  JbrhinnL  (Mod.  da. 

g  In  Pegu  and  tlie  adjacent  countries  in  Hift.  vii.  128.) 

^iatt  India,  the  creditor  is  entitled  to  dhpose  h  Cod.  7.  71.  per  eaf . 

of  the  debtor  himaetf,afid  nke^iKof  Ml  wife  i  Imt.  4.  6w  40. 

«Bd  lUidren;  iaaaomk  tibit  be  wmj  etcn  k  Nor.  135.  c.  1. 
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Tbe  laws  of  England)  more  wiadf)  have  steered  in  the  mid- 
dle between  both  extremes :  prondmg  at  once  against  the  inhu- 
manity of  the  creditor,  who  b  not  suffered  to  confine  an  honest 
bankrupt  after  his  effects  are  delivered  up ;  and  at  the  same 
time  taking  care  that  all  his  just  debts  shall  be  paid,  so  far  as 
the  effects  will  extend.  But  still  they  are  cautious  of  encou- 
raging prodigality  and  extravagance  by  this  indulgence  to 
,  debtora  'f  and  therefore  they  allow  the  benefit  of  the  laws 
cf  bankruptcy  to  none  but  actual  traders^  since  that  set  of 
i|ien  are,  generally  speaking,  the  only  persons  liable  to  acci^ 
dental  losses,  and  to  an  inability  of  paying  their  debts,  with- 
out any  feiult  of  their  own.  If  persons  in  other  situations  of 
life  run  in  debt  without  the  power  of  payment,  they  must  take 
the  consequences  of  their  own  indiscretion,  even  though  they 
meet  with  sudden  accidents  that  may  reduce  their  fortunes :  for 
the  law  holds  it  to  be  an  unjustifiable  practice,  for  any  person 
but  a  trader  to  encumber  himself  with  debts  of  any  considerable 
value.  If  a  gentleman,  or  one  in  a  liberal  profession, 
at  the  time  of  contracting  his  debts,  has  a  sufficient  [474] 
fund  to  pay  them,  the  delay  of  payment  is  a  species  of 
dishonesty,  and  a  temporary  injustice  to  his  creditor :  and  if, 
at  such  time,  he  has  no  sufficient  fund,  the  dishonesty  and 
injustice  is  the  greater.  He  cannot  therefore  murmur,  if  he 
suffers  the  punishment  which  he  has  voluntarily  drawn  upon 
himself.  But  in  mercantile  transactions  the  case  is  far  other- 
virise.  Trade  cannot  be  carried  on  without  mutual  credit  on 
both  sides :  the  contracting  of  debts  is  tlierefore  here  not  only 
justifiable,  but  necessary.  And  if  by  accidental  calamities,  as 
by  the  loss  of  a  ship  in  a  tempest,  the  failure  of  brother  traders, 
or  by  the  non-payment  6f  persons  out  of  trade,  a  merchant  or 
trader  becon^es  incapable  of  discharging  his  own  debts,  it  is  his 
misfortune  and  not  his  fault.  To  the  misfortunes  therefore  of 
debtors,  the  law  has  given  a  compassionate  remedy,  but  denied 
it  to  their  faults :  since,  at  the  same  time  that  it  provides  for 
the  security  of  commerce,  by  enacting  that  every  considerable 
trader  may  be  declared  a  bankrupt,  for  the  benefit  of  his  cre- 
ditors as  well  as  himself,  it  has  also  (to  discourage  extravagance) 
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dedartd  that  no  one  shall  be  capable  of  being  made^abinkniptf 
bat  aolj  a  trader  ;  nor  ciqiable  of  rec^ving  the  &n  bencEt  of 
the  statutes)  but  only  an  induHrioua  trader. 

Ths  first  statute  made  ooneeming  any  £i^;liBh  brnkrapb) 
was  34  Hen.  VIII.  c.  4.  when  trade  began  first  to  be  properif 
cuteivated  in  England  (2) :  which  has  been  almost  totsOf  alter 
ed  by  statute  13  Eliz.  c.  7.  whereby  bankruptcy  is  ooofiaed  to 
such  persons  only  as  have  uMcd  the  trade  qfmerehtmduej  mpom 
or  by  retail)  by  way  of  bargaining,  excJiange»  rechange)  biiter- 
ing)  chevisanceS  or  otherwise  ;  or  have  mougbt  their limgk§ 
htapng[and  eelimg.    And  by  statute  31  Jac.  I.  c  19.  penooi 
using  the  trade  or  professian  of  a  scrivener^  rtcariag  other 
men's  monies  and  estates  into  their  trust  and  custodfy  areaho 
made  liable  to  the  statutes  of  bankruptcy  :  and  tbe  btae6is,u 

well  as  the  penal  parts  of  the  law,  are  dtenkdK  «cfl 
[4753    to  aUeru  and  demzeru  as  to  natural-bom  sobjects  *,  bong 

intended  entirely  for  the  protection  of  tndc,  ianVuch 
aliens  are  often  as  deeply  concerned  as  natives  (3).   By  isiSF 

I  that  b,  nskiiigemitneti.    (DufineflM.  XX.  MO.) 


(2)  Bat  that  statute  extended  to  persons  of  every  denoiniiuliavte 
came  under  the  description  of  the  preamble,  which  aee  in  the  preodsf 
note  (1).    By  that  statute  the  chief  officers  of  state,  the  chief  joito 
the  privy  council,  or  three  of  them  at  the  least,  had  the  authority  ^^^ 
it  now  given  to  the  commissioners  of  bankrupt,  to  distribute  the  btfk- 
mpt's  property  among  his  creditors.    It  is  something'  remiirkable,  dut, 
although  the  subsequent  statutes  describe  what  traders  shaU  be  huk- 
rupts,  and  the  conduct  which  renders  them  subject  to  the  btnkni|it 
laws,  and  give  commissioners  appointed  by  the  chancellor  sntbority 
•ver  iuch  pertoiu,  yet  I  have  no  where  found  any  negative  words,  or 
words  to  repeal  this  stat  of  Hen.  VIII.    The  authority  in  j^^*  ststnie 
is  leil  to  the  discretion  of  the  high  persons  therein  named ;  and  ss  the 
object  was  supposed,  as  I  conceive,  to  have  been  sufficiently  answered 
by  the  subsequent  statutes,  it  fell  into  entire  disuse. 

(3)  Any  person,  whether  native,  denizen,  or  alien,  who  trades  to 
England,  although  he  never  resides  here  as  a  trader,  may  be  a  banknipti 
if  he  should  come  to  England  and  commit  an  act  of  baidmiptcy  whUft 
he  is  here .    Ccmip.  398. 
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subsequent  statutes^  but  lastly  by  statute  5  Geo.  II.  c.  30. «», 
banker 9y  brokersy  zjoAfactovj  are  declared  liable  to  the  statutes 
of  bankruptcy ;  and  this  upon  the  same  reason  that  scriveners 
are  included  by  the  statute  of  James  L  viz,  for  the  relief  of 
their  creditors  ;  whom  they  have  otherwise  more  opportu- 
nities of  defrauding  than  any  other  set  of  dealers  :  and  they 
are  properly  to  be  looked  upon  as  traders,  since  they  make 
merchandise  of  money^  in  the  same  manner  as  other  mer^ 
chants  do  of  goods  and  other  moveable  chattels.  But  by  the 
same  acf^,  no  farmery  grazier y  or  drover  y  shall  (as  such)  be 
liable  to  be  deemed  a  bankrupt  (4) :  for,  though  they  buy 
and  sell  com,  and  hay,  and  beasts,  in  the  course  of  husbandry, 
yet  trade  is  not  their  principal,  but  only  a  collateral,  object ; 
their  chief  concern  being  to  manure  and  till  the  ground,  and 
make  the  best  advantage  of  its  produce.  And,  besides,  the 
subjecting  them  to  the  laws  of  bankruptcy  might  be  a  means 
of  defeating  their  landlords  of  the  security  which  the  law  lias 
given  them  above  all  others,  for  the  payment  of  their  reserved 
rents ;.  wherefore  also,  upon  a  similar  reason,  a  receiver  of 
the  king^a  taxes  is  not  capable  <>,  as  such,  of  being  a  bankrupt ; 
lest  the  king  should  be  defeated  of  those  extensive  remedies 

m  Sec  30.  n  Sec.  40.  o  Sec  emL 


(4)  Although  a  fanner,  grazier,  and  drover,  cannot  from  their  respec* 
tive  occupations  alone  be  bankrupts,  yet  if  they  buy  and  sell,  or  are 
dealers,  independently  of  these  characters,  they  become,  like  other 
traders,  subject  to  the  bankrupt  laws  :  as,  one  farmer  was  declared 
a  bankrupt,  who  bought  large  quantities  of  potatoes,  not  for  planting 
or  consuming  upon  his  farm,  but  for  selling  again  for  profit,  1  Str,  513 : 
and  another,  who  occasionally  bought  horses,  not  for  the  use  of  his 
farm,  but  to  make  a  profit  of  by  reselling.  1.  T,  P.  517.  A  farmer, 
who  makes  upon  hit  farm  bricks  for  sale,  from  earth  not  taken  firom  the 
farm,  may  be  a  bankrupt.  1  Bro,  173.  But  where  a  man  rented  a  farm, 
wherein  there  was  a  brick-ground,  upon  which  he  dug  the  clay  and 
manufactured  bricks  for  sale,  the  court  of  common  pleas  decided  he 
could  not  be  a  bankrupt ;  but  this  judgment  ^as  afterwards  reversed 
by  the  court  o&  king's  bench.    1.  7.  i?.  32.    Cooh,  52. 3d  Edit. 
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against  his  debtors,  which  are  put  into  his  hands  by  ib 
prerogatiTC.  By  the  same  statute  p,  no  perscm  shall  Iwes 
commission  of  bankrupt  awarded  ag^minst  him^  unless  site 
petidon  of  some  one  creditor^  to  whom  he  owes  100^;  or  d 
ivoj  to  whom  he  is  indebted  1 50/.  ;  or  of  more^  to  whom  si 
together  he  is  indebted  200/.  For  the  law  does  not  Jook 
upon  persons,  whose  debts  amount  to  less,  to  be  traden  con- 
siderable enough,  either  to  enjoy  the  benefit  of  the  ttttitfe 
themselves,  or  to  endtle  the  creditors^  for  the  faesefit  of 
public    commerce,    to  demand   the    distribution  of  thor 

effects. 
[476]        €n  the  interpretation  of  these  seyeral  itetiUs,  it 

hath  been  held, that  buying^  01^7,  or  selling  oolj,  will 
not  qualify  a  man  to  be  a  bankrupt ;  but  it  must  be  bodi  te^n^ 
and  selling,   and  also  getting  a  livelihood  hf  iu  As,bf 
exercising  the  calling  of  a  merchant,  a  grocer,  smcxcer,  or 
in  one  general  word,  9ic/utftmany  who  is  onethslbt^tnd 
sells  any  thing.     But  no  huidicraft  occupation  (wbeit  vA- 
ing  is  bought  and  sold,  and  where  therefore  ai  estessv 
credit,  for  the  stock  in  trade,  is  not  necessary  to  be  hai)i)l 
make  a  man  a  regular  bankrupt ;  as  that  of  a  husbandBSi^^ 
gardener,  and  the  like,  who  are  paid  for  their  work  andttflr^- 
Also  an  inn-keeper  cannot,  as  such,  be  a  bankrupt  ^  (5) :  ^^ 
gain  or  livelihood  does  not  arise  from  buying  and  seDm^ 
in  .the  way  of  merchandise,  but  greatly  from  the  use  of  fe 

p  Sec  23.  qCrQ.C«r.31.  r  Cr».  Car.  540.    SkinB.»l. 


(5)  An  inn-kecper  may  be  a  bankrupt,  if  he  sell  liquor  out  of  his 
house  to  all  persons  who  send  for  it,  however  inconsiderable  the  qiwn- 
tity,  or  small  his  profit.  1  T.  H.  517.  And  by  this  species  of  dcalinf, 
it  is  probable  that  all  inn-keepers  are  now  traders,  and  liable  to  be  ma^ 
bankrupts. 

In  other  cases,  however  small  the  dealing  of  a  trader  mav  be,  if  he 
has  a  general  intention  to  carry  on  the  business  to  an  extent  proportion- 
ate to  hU  means,  it  seems  a  sufficient  trading  to  support  a  coannission 
of  bankrupt. 
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rooms  and  furniture,  his^ttendancc  and  the'like  i^Htid  though 
he  may  huy  corn  and  victuals,  to  sell  again  at  a  profit,  yet 
that  no  more  makes  him  a  trader,  than  a  schoohnaster  or 
ether  person  is,  that  keeps  a  boarding  house,  and  makes 
considerable  gains  by  buying  and  selling  what  he  spends  in 
the  house  ;  and  such  a  one  is  clearly  not  within  the  statutes'. 
But  where  persons  buy  goods,  and  make  them  up  into  sale- 
able commodities,  as  shoe-makers,  smiths,  arid  the  like; 
here,  though  part  of  the  gain  is  by  bodily  labor,  and  not  by 
buying  and  selling,  yet  they  are  within  the  statutes  of  bank- 
rupts ' :  for  the  labor  is  only  in  melioration  of  the  commo- 
dity, and  rendering  it  more  fit  for  sale. 

One  single  act  of  buying  and  selling  will  not  make  a  man 
a  trader;  but  a  repeated  practice,  and  profit  by*it.  Buying 
and  selling  bank-stock,  or  other  government  securities,  will 
not  make  a  man  a  bankrupt ;  they  not  being  goods,  wares, 
or  merchandise,  within  the  intent  of  the  statute,  by  which 
a  profit  may  be  fairly  made  ".  Neither  will  buying  and  selling 
under  particular  restraints,  or  for  particular  pur- 
poses; as  if  a  commissioner  of  the  navy  uses  to  buy  C'^^T'J 
victuals  for  the  fleet,  and  dispose  of  the  surplus  and 
refuse,  he  is  not  thereby  made  a  trader  within  the  statutes^'. 
An  infant,  though  a  trader,  cannot  be  made  a  bankrupt ;  for 
an  infant  can  owe  nothing  but  for  necessaries ;  and  the  sta- 
tutes of  bankruptcy  create  no  new  debts,  but  only  give  a 
speedier  and  more  effectual  remedy  for  recovering  such  as 
were  before  due :  and  no  person  can  be  made  a  bankrupt  for 
debts,  which  he  is  not  liable  at  law  to  pay  *.  But  a  feme 
covert  in  London,  being  a  sole  trader  according  to  the  cus- 
tom, is  liable  to  a  commission  of  bankrupts  (6). 

s  Sk'um.  292.    3  M(hI.  330.  w  1  Snlk.  110.    Skiiin.  292. 

tCro.  Car.  31.    Skiim.  292.  x  Lord  Rnyin.  113. 

u  2  P.  Wnw.  308.  y  Ln  Vie  v.  Philips,  M.  r.  Geo.  III.  U.  R. 

(6)  Biit  if  a  single  woman  carries  on  a  trade  and  commits  an  act  of 
haiikriiptcy,  she  cannot  after  marriage  be  made  a  bankrupt.  Cooh,  40. 
2  Bro.  266.     Where  a  married  woman  lives  apart  from  her  husband, 
VOL.  IT.  7.5 
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2.  Having  tbus  considered^  who  may,  and  who  may 
not  be  made  a  bankrupt,  we  are  to  inquire^  secondly,  by 
what  acts  a  man  may  become  a  bankrupt.  A  bankrupt  is  a 
<^  trader,  who  secretes  himself,  or  does  certain  other  acts, 
*'  tending  to  defraud  his  creditors."  We  have  hitherto  been 
employed  in  explaining;  the  former  part  of  this  description, 
"  a  trader ;"  let  us  now  attend  to  the  latter,  "  who  secretes 
^^  hiiYiself,  or  does  certain  other  acts  tending  to  defraud  his 
"  creditors."  And,  in  general,  whenever  such  a  trader,  as 
is  before  described,  hath  endeavoured  to  avoid  his  creditors, 
or  evade  their  just  demands,  this  hath  been  declared  by  the- 
legislature  to  be  an  act  of  bankruptcy,  upon  which  a  com- 
mission may  be  sued  out.  For  in  this  extrajudicial  method 
of  proceeding,  which  is  allowed  merely  for  the  benefit  oi 
commerce,  the  law  is  extremely  watchful  to  detect  a  man, 
whose  circumstances  are  declining,  in  the  first  instance,  or 
at  least  as  early  as  possible :  that  the  creditors  may  receive 
as  large  a  proportion  of  their  debts  as  may  be ;  and  that  a 
man  may  not  go  on  wantonly  wasting  his  substance,  and  then 
claim  the  benefit  of  the  statutes,  when  he  has  nothing  left 
to  distribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are, 
which  render  a  man  a  bankrupt,  we  must  consult  the  several 
statutes,  and  the  resolutions  formed  by  the  courts 
[478]  thereon.  Among  these  may  therefore  be  reckoned, 
1 .  Departing  from  the  realm,  whereby  a  man  with^ 
draws  himself  from  the  jurisdiction  and  coercion  of  the  law, 
with  intent  to  defraud  his  creditors*  (7).  2.  Departing  from 

z  SUt.  13  Eliz.  c.  7. 


under  articles  of  separation,  with  a  separate  maintenance,  as  she  it 
competent  to  contract,  and  liable  to  be  sued  and  taken  in  ezecutioii 
for  her  debts  as  Vifeme  soie,  if  she  becomes  a  trader,  it  is  reasonable, 
and  agreeable  to  principles,  that  she  should  be  subject  to  the  budmipt 
laws.    Cooke,  30.  3d  Ed. 

(7)  The  statute  1  Jac.  I.  c.  15.  declares,  that  departing  from  tlie 
realm,  departing  from  the  dwelling  house,  keeping  house,  &c.  «•  to 
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his  own  hoDsC)  with  intent  to  secrete  himself)  and  avoid  his 
oreditors^.  3.  Keeping  in  his  own  house,  privately,  so  as  not 
to  be  seen  or  spoken  with  by  his  creditors,  except  for  just  and 
necessary  cause ;  which  is  likewise  construed  to  be  an  inten- 
tion to  defraud  his  creditors,  by  avoiding  the  process  of  the 
law^  (8).  4.  Procuring  or  suffering  himself  willingly  to  be 
arrested,  or  outlawed,  or  imprisoned,  without  just  and  law- 

A  SUL  1  Jac.  I.  C  15.  b  Ibid.  13  Eliz.  c  7. 


*'  the  intent  or  foA«re^  his  creditors  may  be  defeated  or  delayed"  pay- 
ment of  their  debts,  are  acts  of  bankruptcy.  The  court  of  king's  bench 
have  lately  construed  or  vshereby  to  signify  <tnd  vihereby.  So  to  constitute 
an  act  of  bankruptcy  the  trader  must  depart  from,  or  hep,  his  house  with 
an  intent  to  delay  payment,  and  during  his  absence  a  creditor  must  be 
delayed*  Fowierv.  Paget,  7  T.  i?.  510.  5  T.  R,S7S.  The  former  construc- 
tion, VIS.  that,  if  a  creditor  was  denied  payment  whilst  a  merchant  had 
left  his  house  thougrb  with  no  intent  to  delay  payment,  the  merchant 
became  a  bankrupt,  could  never  be  the  intention  of  the  legislature. 

(8)  A  denial  that  the  trader  is  at  home,  when  in  fact  he  is,  by  his 
order  or  approbation,  to  a  creditor  or  his  servant,  who  com^s  to  demand 
payment  of  a  debt,  is  prima  facie,  and  is  generally  admitted,  evidence 
of  this  act  of  bankruptcy ;  yet  if  the  denial  were  made  not  to  delay  pay- 
ment,' but  for  some  other  cause,  as  sickness,  company,  business,  or  the 
unseasonableness  of  the  hour,  it  does  not  amount  to.  an  act  of  bank- 
ruptcy. All  the  acts  of  bankruptcy  being  voluntary  acts  in  the  bank- 
rupt, except  lying  in  prison  for  two  months,  or  neglecting  to  make 
satisfaction  within  the  same  time  after  service  of  legal  process,  where 
the  trader  has  privilege  of  parliament,  which  acts  of  bankruptcy  may 
be  compulsory  and  unavoidable  ;  the  consequence  is,  that  most  bank- 
ruptcies are  previously  concerted  by  the  trader  and  some  of  his  credi- 
tors :  yet  it  is  held,  if  any  creditor,  who  has  concerted  the  bankruptcy 
with  the  trader,  comes  or  sends  for  payment,  and  a  denial  is  made,  this 
is  not  an  act  of  bankruptcy ;  for  the  trader  cannot  be  said  to  keep  house 
to  delay  a  creditor,  who  sends  not  for  payment,  but  for  refusal  of  pay- 
ment. But  if  any  other  creditor,  who  is  not  privy  to  this  agreement 
and  design,  sends  for  payment,  and  a  denial  is  made,  this  is  a  complete 
act  of  bankruptcy.  Cboiff,  93. 


*i 
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fill  cause;  which  is  likewise  deetned ^^^ titte&ipt to' 
his  creditors*^.    5.  Procuring  his  money,  goods,  cliatle1s,«i 
cfTects  to  be  attached  or  sequl^terefd  by  any  legiil  processi 
which  is  another  plain  and  direct  endeavoui*  todisiippaBit^ 
creditors  of  their  security  ^  (9).      6.  Making  anf  frtadttlMt 
conveyance  to  a  friend,  or  secret  trustee,  of  bis  hnil^  ttne- 
ments,  goods,  or  chattels;  which  is  an  act  of  the  same  sus- 
picious nature  with  the  last*  ( lO),      7.  PfOcurmg  anrproiec- 
lion,  not  being  himself  privileged  by  parliame^,n  older 4o 
screen  his  person  from  arrests  ;  which  aFsotsan^ndeafoeFld 
elude  the  justice  of  the  law^.     8.  £ndeavotmng  or  desiiin^t 
by  any  petition  to  the  king,  or  bill  exhibited  in  sbj  of  tbt 

c  Shit.  1  Jac  I.  c.  15,  e  Stat.  1  Jac.  L  e.  IJ. 

a  IWu].  f  Z6i«].  21  Jac.te.A 


(^)  A  fra.udulent  judgment  and  execution,  tliougkToidijMBSlat- 
ilitors,  do  not  constitute  an  act  of  banki-uptcy  ;  the  words  in  tkt  sUftate 
1  Jac  I.  c.  15,  signify  the  peculiar  manner  of  carrying  on  smtsin  L* 
don  and  some  other  places.  Co'iMp.  427. 

(10)  A  fraudulent  conveyance  or  sale  of  g^ods  by  a  trader,  is  b^* 
act  of  bankruptcy,  unless  it  is  by  deed.   4  Burr.  2478.    Kp^^^' 
assignment  of  all  a  trader's  property  is  an  act  of  bankruptcy.  iK^ 
And  even  an  assignment  by  a  trader  of  all  liis  property  in  trust  fa  ^ 
creditors,  IS  an  act  of  bankruptcy ;  unless  they  all  concur,  b€tD§  «sk- 
trary  to  the  policy  of  the  bankrupt  laws.     But  the  creditors  irt»  * 
parties,  or  assenting  to  such  an  assignment,  cannot  avail  thcin$di»o«^ 
it,  and  establish  it  as  an  act  of  bankruptcy.  Cooke^  108.  2  T.  J?.59i  A 
c-onvcyancc  by  deed  of  part  of  the  eftects,  if  made  in  contemplaiioa  of 
biuikruptcy,  is  also  an  act  of  bankruptc}'.  tknig.  86.     But  where  there 
is  aconvevance  without  deed,  or  a  payment  of  money,  or  anv  prefatnee 
is  g-ivcn,  although  to  a  bon* Jide  and  meritorious  creditor,  upon  the c« 
and  expectation  of  bankruptcy,  this  is  a  fraud  against  tlie  banknipt 
laws,  and  may  after  bankruptcy  he  avoided  by  tlie  assignees,  for  ibe 
benefit  of  the  creditors  in  general.  Covip.  127.  629. 

Yet  if  such  a  preference  to  a  particular  creditor  be  not  given  voliffl- 
l:u-ily,  but  from  an  apprehension  of  legal  process,  it  is  not  frauduJcDt, 
and  cannot  afterwards  be  vacated.  1  T.  JR.  155. 
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king's  courts. agi^st  any  creditors,  to  compel  them  to  take 
less  than  their  just  debts;  or  to , pi*ocrastinate  the  time  of 
payment^  origin^iy  contracted  for;  which  are  an  acknow- 
ledgment of  either  his  poverty  or  his  knavery  s.  9.  Lying 
in  prison  for  two  months,  or  more,  upon  arrest  or  other 
detention  for  debt,  -without  finding  bail,  in  order  to  obtain  his 
liberty^  (10-  ^^^  ^^c  inability  to  procure  bail,  argues  a 
strong  deficiency  in  his  credit,  owing  eitlier  to  his  suspected 
poverty,  or  ill  character ;  and  his  neglect  to  do  it,  if  able, 
can  arise  only  from  a  fraudulent  intention ;  in  either  of  which 
cases  it  is  high  time  for  his  creditors  to  look  to  them- 
selves, and  compel  a  distribution  of  his  effects.  10.  [479] 
Escaping  from  prison  after  an  arrest  for  a  just  debt 
of  100/.  or  upwards '^  For  no  man  would  break  prison  that 
was  able  and  desirous  to  procure  bail ;  which  brings  it  within 
the  reason  of  the  last  case.  11.  Neglecting  to  make  satis- 
faction for  any  just  debt  to  the  amount,  of.  LOG/,  witliin  two 
months  after  service  of  legal  process  for  such  debt,  upoo 
any  trader  having  privilege  of  parliament^  ( 1^)- 

g  SUL  21  Jac.  I.  r.  19.  '    i  StaU  21  Jac.  L  r.  10. 

h  Jbut,  k  Sut.  4  Geo.  III.  c.  33. 


(11)  In  this  case  the  act  of  bankruptcy  relates  back  tp  the  day  upon* 
which  the  arrest  is  made.  2  T,  R.  143.  But  if  a  trader,  upon  being 
arrested,  puts  in  bail,  and  afterwards  surrenders  himself  in  discharge 
of  his  bail,  and  lies  two;nontIis  in  prison,  the  act  of  bankruptcy  is  com- 
mitted on  the  day  of  the  surrender.  Bull.  N,  P,  38.  The  commission 
cannot  issue  before  the  end  of  the  two  montlis,  as  the  petitioning  ere- 
tlitor  makes  an  affidavit  that  he  believes  the  debtor  has  committed  an 
act  of  bankruptcy.    8  T.  R.  507, 

(12)  A  member  of  ciUier  house  of  parliament,  who  engag-cs  in  trade^ 
Is  subject  to  the  bankrupt  laws,  if  he  commits  any  act  of  bankruptcy ; 
but  as  the  act  of  bankruptcy  by  an  arrest  is  the  only  one  which  other 
traders  can  be  compelled  to  commit,  in  order,  therefore,  to  compel 
merchants  having  privilege  of  parliament  either  to  discharge  their 
debts,  or  to  yield  up  their  propcctv  to  be  equally  distributed,  unongsl 
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Tfl£8£  arc  the  several  acts  of  bankruptcyt  e^^pres^  de- 
fined by  the  statutes  relating  to  this  title :  which  being  so 
numerous,  and  the  whole  law  of  bankrupts  being  an  inno^ 
vation  on  the  common  law,  our  courts  of  justice  have  been 
ten€ler  of  extending  or  multiplying  acts  of  bankruptcy  by 
any  construction,  or  implication  (13).  And  therefore  sir 
John  Holt  held  *,  that  a  man's  removing  hb  goods  privately 
to  prevent  their  being  seized  in  execution,  was  no  act  of 
bankruptcy.  For  the  statutes  mention  only  fraadulent  gifts 
to  tlurd  persons,  and  procuring  them  to  be  seized  by  sham 
process  in  order  to  defraud  creditors:  but  this,  though  a 
palpable  fraud,  yet  falling  within  neither  of  those  cases, 
cannot  be  adjudged  an  act  of  bankruptcy.  So  also  it  has 
been  determined  expressly,  that  a  banker's  stopping  or  refu- 
sing payment  is  no  act  of  bankruptcy  ;  for  it  is  not  within 
the  description  of  any  of  the  statutes,  and  there  may  be  good 
reasons  for  his  so  dcong,  as  suspicion  of  forgery,  and  the 
like :  and  if,  in  consequence  of  such  refusal,  he  is  arrestedt 

1  Lord  Raym.  725. 


their  creditors,  tlie  4  Geo.  III.  c.  33.  enacts,  that  if  any  creditor  or 
creditors,  whose  debt  or  debts  would  enable  them  to  be  petitioning^ 
creditors,  shall  serve  any  such  merchant  with  process  sued  out  as 
described  by  the  statute,  he  shall  be  declared  a  bankrupt,  unless  within 
two  months  he  compounds  or  pays  the  debt,  or  enters  into  a  bond  with 
two  sureties,  to  be  approved  of  by  a  judge  of  the  court,  to  pay  the  siun 
recovered  in  the  action  with  costs. 

(13)  There  is  one  act  of  bankruptcy  besides  those  enumerated  above 
by  the  learned  Commentator,  viz.  If  any  bankrupt  shall  ^ve  or  secui« 
to  the  person  who  has  sued  out  a  commission,  more  in  the  pound  than 
the  other  creditors  can  receive,  that  commission  shall  be  superseded, 
and  this  alone  shall  be  an  act  of  bankruptcy  to  support  anotJier  com- 
mission. 5  Geo.  II.  c.  30.  *.  24.  *  And  if  a  trader  gives  a  satisfaction  to 
a  petitioning  creditor,  who  has  sued  out  a  commission,  which  induces 
him  not  to  prosecute  it ;  this  is  held  to  be  an  act  of  bankruptcy  which 
will  support  a  second  commission.    Cocke,  130. 
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and  puts  in  bail,  still  it  is  no  act  of  bankruptcy  "» :  but  If  he 
goes  to  prison>  and  lies  there  two  months^  then,  and  not 
before,  hels  become  a  bankrupt  (14). 

We  have  seen  lu&o  may  be  a  bankrupt,  and  what  a^ts  will 
make  him  so :  let  us  next  consider, 

3.  The  proceedings  on  a  commission  of  bankrupt ;  so  far  as 
they  affect  the  bankrupt  himself.    And  these  depend 
entirely  on  the  several  statutes  of  bankruptcy  ;  all     [480^ 
which  I  shall  endeavour  to  blend  together,  and  digest 
into  a  concise  methodical  order. 

And,  first,  there  must  be  a  fietition  to  the  lord  chancellor 
by  one  creditor  to  the  amount  of  100/.  or  by  two  to  the 
amount  of  1 50/.  or  by  three  or  more  to  the  amount  of  200/.  i 
which  debts  must  be  proved  by  affidavit^  (15):  upon  which 

m  7  Mod.  139.  n  Sut^  5  G«o.  IL  e.  30. 


(14)  Bankruptcy  and  insolvency,  though  frequently  confounded  in 
common  discourse,  yet  are  very  different  in  the  consideration  of  law. 
Bankruptcy  can  happen  to  no  one  who  is  not  a  trader,  and  every  trader^ 
by  committing  any  of  the  acts  already  enumerated,  may  be  a  bankrupt* 
though  he  may  be  worth  one  hundred  thousand  pounds  after  the  pay* 
ment  of  all  his  debts ;  and  if  a  trader  or  merchant  openly  appears  iq  his 
shop  or  counting-house,  and  tells  his  creditors,  I  cannot  pay  yoUy  or  I 
will  not  pay  you,  no  commission  can  be  sued  out  against  him  till  he  has 
done  some  act  which  the  law  denominates  an  act  of  bankruptcy. 

(15)  The  petitioning  creditor's  debt  must  be  a  legal,  not  an  equita- 
ble demand,  and  consequently  the  assignee  of  a  bond  cannot  take  out 
a  commission.  If  a  debt  is  due  from  a  partnership,  it  will  be  sufficient 
to  support  a  separate  commission  against  one  partner  only.  The  peti- 
tioning creditor's  debt  must  be  contracted,  either  before  the  bankrupt 
began,  or  before  he  left  off,  trade.  If  a  note  or  bill  is  drawn  before  the 
act  of  bankruptcy,  but  indorsed  without  fraud  afterwards,  the  indorsee 
has  the  same  right  to  petition  for  and  to  prove  it  under  the  commission 
^  tlie  original  payee.  The  holders  of  bonds,  bills,  notes,  and  other 
securities  for  the  payment  of  money,  or  in  consideration  of  goods  sold 
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he  grants  a  commission  to  such  discreet  persblis  ks  to 
shall  seem  good,  who  are  then  styled  commissioners  of 
rupto.     The  petitioners,  to  prevent  malicious  app^cslfiytily 
must  be  bound  in  a  security  of  200/.  to  make  the  pai^ 
amends  in  case  they  do  not  prove  him  a  bankrupt  (16).  And 


o  3  Stat.  13  EKz.  r.  7. 


upon  credit,  may  petition  for  a  commission,  before  such  securities  are 
due,  by  the  5  Geo.  II.  e.  30.  t.  22.  Lord  Kenyon  is  of  opinion  that  the 
statute  extends  to  all  agreements  to  pay  at  a  fixed  future  day.  See 
CW/.  74>.  It  is  necessary  to  support  a  commission  and  the  proceedings 
under  it,  that  the  petitioning  creditor's  debt  should  have  eidsted  prior 
to  any  act  of  bankruptcy  proved.  Sec  Coohcy  ch.  ii. 

But  if  the  petitioning  creditor  has  a  debt  due  to  him  less  than  100/. 
at  tlie  time  of  the  act  of  bankruptcy,  and  has  a  note  indorsed  to  him 
afterwards,  but  due  before  the  suing  out  the  commission  of  bankrupt, 
making  up  more  tlian  100/.  tliia  will  be  sufficient.  7  T,  R.  498. 

A  debt  by  simple  contract  of  more  than  six  years  stxuiding  is  sufficient 
,  to  support  a  commission  of  bankruptcy.  5  £urr.  2630.  An  infant  can- 
not be  a  petitioning  creditor,  because  his  bond  to  tlie  great  seal  would 
be  voidable.  3  Vet.}\m.  554. 

If  a  creditor  takes  his  debtor  in  execution,  he  cannot  afterwards>ue 
out  a  commission  against  him  for  the  same  debt,  for  the  execution  is  a 
.  legal  satisfaction  of  that  debt.  8  T,  E.  123. 

But  if  any  other  creditor  has  the  bankrupt  in  execution  before  the 
suing  out  of  tlie  commission,  if  he  is  discharged  by  his  certificate,  or 
the  creditor  discharges  him,  the  creditor  may  prove  his  debt  under  the 
commission;  but  if  the  creditor,  after  the  siung  out  of  the  commission, 
takes  Uie  bankrupt  in  execution,  he  cannot  aflerwards  resort  to  the 
commission,  but  he  is  bound  by  his  election.  Cooke,  160. 

(16)  When  a  creditor  intends  to  take  out  a  comipission,  he  must 
make  an  affidavit  of  his  debt,  and  execute  a  bond  to  the  gfreat  seal  (Uiis 
is  called  striking  a  docket  J  ;  and  if  he  does  not  get  the  commission 
scaled  witliin  four  days,  exclusive  of  tlic  day  upon  which  the  docket  is 
struck,  any  other  creditor  may  sue  out  the  commission.  Cooke^  ch.  I 
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if  on  the  other  hand  they  receive  any  money  or  effects  from 
the  bankrupt)  as  a  recompense  for  suing  out  the  commis- 
sion, so  as  to  receive  more  than  their  ratable  dividends  of 
the  bankrupt's  estate^  they  forfeit  not  only  what  they  shall 
have  so  received,  but  their  whole  debt.  These  provisions ' 
Are  made  as  well  to  secure  persons  in  good  credit  from 
being  damnified  by  malicious  petitions,  as  to  prevent  knavish 
combinations  between  the  creditors  and  bankrupt,  in  order 
to  obtain  the  benefit  of  a  commission.  When  the  commis- 
sion is  awarded  and  issued,  the  commissioners  are  to  meety 
at  their  own  expense,  and  to  take  an  oath  for  the  due  exe- 
cution of  their  commission,  and  to  be  allowed  a  sum  not 
exceeding  209.  per  diem  each,  at  every  sitting  (17).     And 


By  a  late  order  of  lord  chancellor  Loughborough,  if  the  commission 
is  to  be  executed  in  London,  it  shall  be  snpersedable  for  want  of  pro* 
secution  at  the  expiration  of  fourteen  days  afler  the  date  thereof;  and 
.  if  it  is  to  be  executed  in  the  country,  at  the  expiration  of  twenty- eig^t 
days  after  tlie  date  thereof;  and  the  first  application  by  any  solicitor 
on  the  day  after  the  time  limited  for  a  supersedeas  and  anew  commis*^ 
sion  shall  be  preferred  to  that  of  the  solicitor  who  sued  out  the  super- 
sedable  commission.    4  Bro.  432. 

If  a  commission  of  bankrupt  is  sued  out  against  any  person  mali- 
ciously or  without  just  cause,  he  may  afterwards  petition  the  chancel- 
lor, and  upon  a  representation  of  the  circumstances  of  tho  injury,  the 
chancellor  may  order  a  specific  sum  to  be  paid  him  as  a  compensation 
by  the  petitioning  creditor,  and  to  enable  him  to  recover  it  may  assi^ 
the  bond  to  him ;  and  the  chancellor's  assignment  is  conclusive  evi- 
dence of  the  fraud  and  malice  in  an  action  at  law  brought  upon  the 
bond.    7  T.  R,  300. 

(17)  The  three  commissioners  who  attend  the  execution  of  a  com- 
mission are  allowed  20«.  each  for  every  meeting  in  that  commission, 
and  by  a  late  order  of  the  chancellor,  they  cannot  adjourn  the  meeting 
to  another  hour  on  the  same  day,  so  as  to  entitle  themselves  to  a  fresh 
fee.  They  are  allowed  also  20«.  each  for  every  assignment  and  bargain 
and  sale  they  execute,  and  the  same  for  signing  a  certificate,  for  a 
supersedeas  and  the  certificate  of  the  bankrupt's  conformity. 

Vol.  It.  76 
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Ik)  commisaion  of  bankrupt  shi^l  abater  or  be  void,  upoa  any 
demise  of  the  crown  p. 

When  tlie  commissioners  have  received  their  commisnon, 
they  are  first  to  receive  proof  of  the  person's  being  a  trader, 
afnd  having  committed  some  act  of  bankruptcy  (18);  and 
then  to  declare  him  a  bankrupt,  if  proved  so;  and  to  gii^ 
notice  thereof  in  the  gazette,  and  at  the  same  time  to  ap- 
point three  meetings.  At  one  of  these  meetings  an  election 
must  be  made  of  assignees,  or  persons  to  whom  the  bank- 
rupt's estate  shall  be  assigned,  and  in  whom  it  shall  be  vested 

p  Stat.  5  Geo.  11.  c.  30. 


The  statute  only  allo'ws  20«.  for  each  meetings  but  as  the  commis- 
aionets  used  formerly  to  meet  merely  to  examine  a  deed,  or  the  pro- 
ceedings upon  which  they  granted  a  certificate,  they  are  now  allowed 
to  take  distinct  fees  for  them,  although  they  sign  them  at  a  meeting 
held  for  the  proof  of  debts,  choice  of  assignees,  or  any  other  piurposc. 
These,  with  half  a  guinea,  if  a  commissioner  acknowledges  the  bar- 
gain and  sale  in  the  court  in  which  it  is  enrolled,  are  all  the  fees  which 
the  commissioners  'either  in  London  or  the  country  are  justified  ill 
taking. 

(18)  The  first  inquiry  is  tlie  amount  and  nature  of  the  petidoning 
creditor's  debt  The  petitioning  creditor  must  attend  in  person  before 
the  commissioners,  and  must  specify  the  time  when  the  debt  was  con* 
tracted,  and  ithe  particulars  of  it.  The  time  ought  to  be  specified  in 
tlie  deposition  of  tire  witness  who  proves  the  act  of  bankruptcy ;  for, 
upon  the  death  of  the  witness  after  the  proceedings  are  recorded,  the 
deposition  will  be  evidence  in  any  court  of  justice.  Dou^.  244.  Tlic 
declarations  of  the  party  before  he  is  adjudged  a  bankrupt  are  evidence, 
but  they  are  not  alone  sufficient  to  prove  an  act  of  bankruptcy ;  yet  if 
his  absconding  or  keeping  house  is  proved  by  otlier  evidence,  his  deda* 
rations  will  be  admitted  to  shew  his  reasons  for  it,  and  thus  to  com- 
plete the  evidence  of  the  act  of  bankruptcy.  The  act  of  bankruptcy 
may  be  committed  after  the  party  has  discontinued  his  trading.  Code, 
91 — 2.  Neither  the  trading  nor  act  of  bankniptcy  can  be  proved  by  a 
creditor. 
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&r  the  benefit  of  the  crectkors;  whith  assignees  are  to  be 
chosen  by  the  major  part,  in  value,  of  the  creciitors  who  shaU 
then  have  proved  their  debts ;  but  may  be  originally  appointed  by 
the  commissioners,  a^  afterwards  approved  or  rejected  by  the 
creditors :  but  no  creditor  sludl  be  admitted  to  vote  in  the  choice 
of  assignees,  whose  debt  on  the  balance  of  accounts  does  not 
amount  to  10/.  And  «t  the  third  meeting,  at  farthest,  which, 
must  be  on  the  forty-second  day  after  the  advertisement  in  the 
gazette,  (unless  the  time  be  enlarged  by  the  lord  chancellor) 
(19),  the  bankrupt,  upon  notice  also  personally  served  upon 
him,  or  left  at  his  usual  place  of  abode,  must  surrender  him* 
self  personally  to  the  commissioners ;  which  surrender  (if 
voluntary)  protects  him  from  all  arrests  till  his  final  examina- 
tion is  past:  and  he  must  thenceforth  in  all  respects  cq^t. 
form  to  the  directions  of  the  statutes  of  bankruptcy  ;  or^  jf^ 
default  of  either  surrender  or  conformity,  shall  be  guilty 
of  felony  without  benefit  of  clergy,  and  shall  suffer  death,  and 
his  goods  and  estate  shall  be  distributed  among  his  creditors  9. 

In  case  the  bankrupt  absconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commission  issued,  and  the  last  day  of 

q  StaL  5  G«o.  n.  e.  30. 


(19)  The  chancellor  may  order  the  time  to  be  enlarged  fifty  days, 
to  be  computed  from  the  day  fixed  for  the  meeting ;  but  the  order  roust 
be  made  six  days  before  that  day.  The  order  is  generally  made  upon 
a  petition  in  the  name  of  the  bankrupt,  and  upon  condition  that  he  sur- 
renders himself  on  the  day  appointed,  between  the  hours  of  ten  and 
one  in  the  morning.  This  order  is  never  denied,  where  it  b  thought 
necessary  to  be  at  the  expense  of  making  the  application. 

If  the  bankrupt  surrenders  within  the  forty-two  days,  then  the 
commissioners  have  the  power  to  enlarge  the  time  for  his  last 
examination,  as  long  as  they  shsdl  think  convenient,  and  within 
that  enlarged  time  the  bankrupt  is  protected  from  arrests,  i  T,  JR. 
475. 
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surrender,  he  irtay  by  warrant  ffom  any  jadge  or  justice  of 
the  peace  be  apprehended  and  committed  to  the  county  g»o!$ 
in  order  to  be  forthcoming  to  the  commissioners  ;  who  are  also 
empowered  immediately  to  grant  a  warrant  for  seising  his  goods 
and  papers  ^ 

When  the  bankrupt  appears,  the  commissioners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  also  summon  before  them,  and  examinct 
the  bankrupt's  wife*,  and  any  other  person  whatsoever,  as  to  all 
matters  relating  to  the  bankrupt's  affairs*  And  in  caae  any  of 
them  shall  refuse  to  answer,  or  shall  not  answer  fully,  to  any 
lawful  question,  or  shall  refuse  to  subscribe  such  their  exami- 
nation, the  commis^onei's  may  commit  them  to  prison  without 
bail,  till  they  submit  themselves  and  make  and  sign  a  Cull  answer ; 
tf)e  commissioners  specifying  in  their  warrant  of  commitment 
tie  question  so  refused  to  be  answered.  And  any  gaoler,  per- 
mitting such  person  to  escape,  or  go  out  of  prison,  shall  forfeit 

500/.  to  the  creditors <. 
[483]  The  bankrupt,  upon  this  examination,  is  bound 

upon  pain  of  death  to  make  a  full  discovery  of  all  his 
estate  and  effects,  as  well  in  expectancy  as  possession,  and  how 
he  has  disposed  of  the  same  ;  together  with  all  books  and  writ- 
ings relating  thereto :  and  is  to  deliver  up  all  in  his  own  power 
to  the  commissioners ;  (except  the  necessary  apparel  of  him- 
self, his  wife,  and  his  children ;)  or,  in  case  he  conceals 
or  embezzles  any  effects  to  the  amount  of  20/.  or  withholds 
any  books  or  writings  with  intent  to  defraud  his  creditors, 
he  shall  be  guilty  of  felony  without  benefit  of  clergy  j  and 
hb  goods  and  estates  shall  be  divided  among  his  creditors  «i. 
And  unless  it  dhall  appear,  that  his  inability  to  pay  his  debts 

r  Stet  5  G«o.  n.  e.  SO.  not  nnrender  ihenuelTPs  witlun  ioor  dar^ 

s  Stau  SI  Jac  L  c  19.  are  punished  with  death ;  alioall  wIk>  eoncval 

t  Stat.  5  Geo.  II.  c.  30.  the  effecuof  a  bankitipt,  or  set  tip  a  prctnid- 

n  Ibid.  By  the  laws  of  Naplet,  all  fnrn-  cd  debt  to  defniud  hit  CKditocm.    (Mod.  .Ua. 

dnleot  tanknipt^  paiticularly  such  a»  do  Hiat.  iiriii.  330.; 
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arose  from  some  casuil  loss,  he  may^  viptn  conviction  by 
indictment  of  such  gross  misconduct  and  negligence,  be  set 
upon  the  pillory  for  two  hours,  and  have  one  of  his  ears 
tudled  to' the  same  and  cut  off^  (20). 

After  the  time  allowed  to  the  bankrupt  for  such  disco- 
^Fcry  is  expired,  any  other  person  voluntarily  discovering  any 
part  of  his  ^estate,  before  unknown  to  the  assignees,  shall  be 
entitlied  x,ofive  per  cent,  out  of  the  effects  so  discovered,  and 
Buch  farther  reward  as  the  assignees  and  commissioners  shall 
think  proper.  And  any  trustee  wilfully  concealing  the  estate 
of  any  bankrupt,  after  the  expiration  of  the  two  and  forty 
days,  shall  forfeit  100/.  and  double  the  value  of  the  estate  con^ 
cealed,  to  the  creditors^. 

Hitherto  every  thing  is  in  favor  of  the  creditors;  and 
the  law  seems  to  be  pretty  rigid  and  severe  against  the  bank- 
rupt ;  but,  in  case  he  proves  honest,  it  makes  him  full  amends 
for  aH  this  rigor  and  severity.  For  if  the  bankrupt  Jiath  made 
an  ingenuous  discovery,  (of  the  truth  and  s'u£&ciency  of  which 
there  remains  no  reason  to  doubt,)  and  hath  conformed  in  all 
points  to  the  directions  of  the  law ;  and  if,  in  consequence 
thereof,  the  creditors,  or  four  parts  in  five  of  them  in  num- 
ber and  value,  (but  none  of  them  creditors  for  less  than  20/.) 
will  sign  a  certificate  to  that  purport ;  the  commissioners  are 
then  to  authenticate  such  certificate  under  their  hands  and 
seals  (21),  and  to  transmit  it  to  the  lord  chancellor :  and  he, 

▼  Stat.  SI  Jae.  I.  c  19.  w  Stat.  5  Geo.  IL  c  SO. 


(20)  There  are  instances  of  convictions  and  executions  of  bankrupts 
lor  not  surrendering,  and  for  concealment  of  their  efiects ;  Green,  208; 
but  1  never  read  of  any  prosecution  for  this  offence. 

(21)  The  commissioners  may  at  their  discretion,  as  well  as  the  cre- 
ditors, refiise  to  sig^  the  certificate;  but  after  it  is  signed  by  the  com- 
missioners, notice  is  to  be  g^ven  in  the  gazette  that  it  will  be  allowed 
hy  the  chancellor,  unless  cause  is  shewn  to  the  contrary  within  twenty- 
one  days.  And  if  within  that  time  any  petition  is  presented  by  a  credi- 
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or  hrooftlisjudgMvbofin. he  shall  flppointi  on  o«di  nade 
bf  the  bankvopt  that  such  cerdflcate  was  obtained  wkhoaft 
fraud)  aaay  aliow  the  same;  or  disallow  it*  upon  cause  shewn 
by  any  of  the  creditors  of  the  bankrupt  ^.  ' 

If  no  cause  be  shewn  to  the  contrary >  the  certificate  is 
allowed  of  course ;  and  then  the  bankrupt  is  entitled  to  a 
decent  and  reasonable  allowance  out  of  his  effects,  for  his 
Iftiture  support  and  majnteitance,  and  to  put  him  in  a  way  of 
honest  industry.    This  allowance  is  also  in  proportion  to  his 
former  good  behaidour,  in  the  early  discovery  of  the  decline 
of  his  affoirs,  and  thereby  gpiving  his  creditors  a  larger  diri- 
dead.     For,  if  his  effects  will  not  pay  one  half  of  his  debtSf 
or  ten  shillings  in  the  pound,  he  is  lef^  to  the  discnetidn  of 
the  commissioners  and  assignees,  to  haye  a  competent  sum 
allowed  him,  not  exceeding  three  fier  ceTU. ;  but  if  they  pay 
ten  shillings  in  the  pound,  he  is  to  be  allowed ^f  fier  cent, ; 
if  twelve  shillings  and  six-pence,  then  seven  and  a  half  P^^ 
ctnt, ;  and  if  fifteen  shillings  in  the  pound,  then  the  bankrupt 
^all  be  allowed  ten  fier  cent, :  provided,  that  such  allowance 
do  not  in  the  first  case  exceed  200/.  in  the  second  250/.  snd 
in  the  third  300/.  r 

1  Stat.  5  Geo.  IL  c.  30.  the  debtor  acquired  anj  eonwlcnble  pi<»> 

y  lUd.  Bf  tbe  Roiuan  law  of  ceanon,  if     pertf  ■utm'qiieDt  to  the  gMa^  op  aflut  dS^ 


tor  to  the  chancellor  for  that  purpose,  the  allowance  is  stayed  till  the 
bankrupt  can  answer  the  allegations,  and  tlie  chancellor^as  an  oppor- 
tunity of  considering  the  validity  of  tlie  objection.  If  the  number  of 
creditors  is  less  than  five,  all  must  sign,  as  four-fiftlis  of  four  are  three 
snd  one-fiftii  of  another ;  and  wherever  there  is  a  fraction,  of  necessity 
a  whole  creditor  must  sign.  And  this  is  true  of  every  other  number 
not  exactly  divisible  by  five  ;  as  if  tlie  number  of  creditors  is  nineteen, 
they  must  all  sign  but  three. 

If  any  of  the  creditors  is  prevailed  upon  by  the  payment  of  a  sum  of 
money  to  sign  the  certificate,  though  unknown  to  the  bankrupt,  the 
eertificate  is  Toid.  1  JBoi.  95. 
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BssisKs  this  aUpwm]ce>  he  has  also  an  indemnity  graitted 
hioh  of  being  fi^e  and  discharged  for  ever  ^m  all  debts  owing 
by  liim  at  the  time  he  becanie  a  bankrupt ;'  even  though  judg- 
ment shall  have  been  obtained  against  him,  and  he  lies  in  prison 
upon  execution  for  such  debts ;  and,  for  that  among  other  pur- 
poses, all  proceedings  on  commissions  of  bankrupt  are,  oa 
peti^on,  to  be  entered  of  record,  a$  a  perpetual  bar  againi|t 
aiitions  to  be  commenced  on  this  account :  though,  in  general, 
the  production  of  the  certificate  properly  allowed  shall 
be  sufficient  evidence  of  all  previous  proceedings  »  (22).  [484] 
Thus  the  bankrupt  becomes  a  clear  man  again ;  and, 
by  the  assistance  of  his  allowance  and  his  own  industry,  may 
become  a  useful  member  of  the  cqmmonwealtli :  which  is  the 
rather  to  be  expected,  as  he  cannot  be  entitled  to  these  benefits, 
unless  his  failures  have  been  owing  to  misfortunes,  rather  than 
to  misconduct  and  extravagance  (23). 

It  was  liable  to  the  denmnda  of  hit  ercdhon.  aliiuentoitim  noDiine«  lum  oportet  proptn 

(Ft.  49, 3t  4.)  Bat  thU.did  not  extend  to  luch  hoe  bona  ^oi  ituato  remuidari:  nee  ema 

alluw-ance  as  was  left  to  him  on  the  seore  of  fraudandus  est  alimentis  cottidianis.    (IbkL 

compassion  fbr  the  maintenance  of  binueir  I.  A.) 


•ndfiunUjr.    Si  quid  minrieordiae  causa  ei      ■  a  Stat.  sOea  II.  0.30. 
ftteiitidictum,  puta  menatnium  Tel  anauum. 


(22)  That  is»  in  an  action  brought  agiunst  the  bankrupt  for  a  debt  due 
before  the  bankruptcy,  unless  the  plaintiff  can  prove  a  concealment  by 
the  bankrupt,  to  the  amount  of  10/.,  or  that  the  certificate  was  obtained 
by  fraud.    5  Geo.  II.  c.  30.  *.  8. 

(23)  The  bankrupt  is  discharged  by  his  certificate  from  all  debts 
which  could  have  been  proved  under  the  commission,  but  he  is  still 
liable  to  make  a  reparation  in  damages  for  all  torts  or  injuries  done  by 
him  before  the  bankruptcy ;  for  these  could  not  be  proved,  as  the  extent 
of  the  damages  must  be  ascertained  by  a  jury.  Hence  abo  he  is  not 
discharged  from  any  breach  of  covenant ;  and  even  where  he  covenants 
for  payment  of  rent,  although  the  lease  and  premises  are  disposed  of  by 
the  assignees  for  the  benefit  of  the  creditors,  the  bankrupt  still  remains 
liable  to  be  sued  by  the  landlord  upon  his  covenant.  4  T.  i?.  94.  This 
is  a  hard  case,  for  the  landlord  has  his  remedy  also  against  the  tenant 
In  'possession.    The  bankrupt  is  not  discharged  from  any  contingent 
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For  no  allowince  or  indemiiity  shall  be  :gjaGi  lo  tbdt- 
rupty  unless  his  certificate  be  signed  and  allowed,  as  bdoR* 


debts,  where  the  conting'ency  happens  after  the  bankruptcy :  tb^e  sre 
debts  which  originate  from  something'  done  previous  to  the  bankmptt^ 
but  which  become  sbeolutely  debts  at  some  period  subsequent  tok.  Ai 
when  one  man  is  surety  for  another,  the  principal  is  not  indebted  to  the 
surety  till  his  surety  is  obliged  to  pay  the  debt  for  him.  Therefe,  tf dii 
does  not  happen  till  after  the  bankruptcy,  the  surety  cannot  pron  lis  deit 
under  the  commission ;  and  of  consequence,  the  bankrupt  is  not  doduil- 
ed  by  the  certificate.  But  it  is  determined  that,  if  the  prindpd  gives  tbe 
surety  an  absolute  unconditional  bond  as  an  indenuutr,  he  m^  pn^ 
it  under  the  commission,  though  he  has  nerer  been  csBed  upos  to  pif 
the  debt  of  the  principal    2  7\It.  640.      Yet  in  sucha  oneitautbs 
presumed  that  the  surety  would  be  restrained  from  reeeiviiif  vArtke 
dividend  more  than  he  had  actually  been  compelled  toptf,  at&om 
receiving  any  thing  at  all  till  he  was  actually  damnifiedL  io  mloSf 
to  the  contingent  debts  of  sureties,  I   conceive  two  cases  bivt  bees 
determined,  one  in  the  common  pleas  upon  a  bill  of  escSii&ge,  E  BL 
Jtep.  640 ;  the  other  in  the  king^s  bench  upon  a  promissory  note,  4  Ti* 
714.    In  each  case  the  pa)iee  was  obliged  to  »aig^  back  the  bill  tf^ttV 
snd  to  pay  the  value  of  it  af\er  the  bankruptcy  of  the  drawer ;  afSH' 
whom  he  afterwards  brought  an  action,   wbo  pleaded  his  \iBkaf^ 
and  certificate  in  bar;  but  the  courts  held  in  the  respcctiie  oies, 
that  the  bankrupt  was  not  discharged  by  the  certificates    Bot'sb^ 
these  cases  it  may  be  collected  from  the  reports,  that  they  w«tiMi^ 
accommodation  bills,  that  the  payees  had  given  no  value  bdbretk 
bankruptcy,  that  they  had  lent  their  names  merely  as  surctiei,  »& 
of  consequence,  that  the  bankrupt  was  not  indebted  to  them  tiB  diej 
had  been  obliged  to  pay  the  amount  of  these  bills.     But  a  holder  of  i 
bill,  who  has  g^ven  full  value  for  it  before  the  bankruptcy  of  the  ^m^m 
or  acceptor,  and  is  obliged  to  take  it  back  after  his  bankruptcy,  rosy 
prove  it  under  the  commission  ;  a  debt  is  due  to  him  before  die  bank- 
ruptcy, which  is  not  affected  or  disturbed  by  the  subsequent  assign- 
ment and  re-assignment  of  tlie  bill.    It  has  been  determined,  that  the 
assignment  relates  to  the  original  debt,  and  the  assignee  stands  in  his 
place.  Cooke,  25.    Hence  an  indorsee  without  notice,  after  the  issuiiif 
of  the  commission,  ought  to  be  admitted  to  prove,  and  have  relief  under 
the  commission. 
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mentioiied ;  and  also^  tf  any  creditor  produces  a  fictitious 
debt)  and  the  bankrupt  does  not  make  discovery  of  it,  but 
suffers  the  fair  creditors  to  be  imposed  upon^  he  loses  all  title 
to  these  advantages  *.  Neither  can  he  claim  them^  if  he  has 
given  with  any  of  his  children  above  100/.  for  a  marriage 
portion,  unless  he  had  at  that  time  sufficient  left  to  pay  all 
his  debts ;  or  if  he  has  lost  at  any  one  time  5/.  or  in  the  whole 
too/,  within  a  twelvemonth  before  he  became  bankrupt,  by 
any  manner  of  gaming  or  wagering  whatsoever ;  or  within 
the  same  time  has  lost  to  the  value  of  100/.  by  stock -jobbing. 
Also  to  prevent  the  too  common  practice  of  frequent  and 
fraudulent  or  careless  breaking,  a  mark  is  set  upon  such  as 
have  been  once  cleared  by  a  commission  of  bankrupt,  or  have 
compounded  with  their  creditors,  or  have  been  delivered  by 
an  act  of  insolvency :  which  is  an  occasional  act,  frequently 
passed  by  the  legislature  :  whereby  all  persons  whatsoever, 
who  are  either  in  too  low  a  way  of  dealing  to  become  bank- 
rupts, or  not  being  in  a  mercantile  state  of  life,  are  not 
included  within  the  laws  of  bankruptcy,  are  discharged  from 

ft  Stftt.  24  Geo.  11.  c  57. 


It  has  been  decided  that  the  certificate  is  no  bar  to  an  action  for  a 
debt,  which  accrued  before  the  issuing  of  the  commission,  if  it  were 
subsequent  to  any  act  of  bankruptcy,  that  can  be  proved ;  for  if  debts 
arising  after  an  act  of  bankruptcy  are  proved  under  the  commission,  the 
chancellor  upon  petition  must  order  them  to  be  expung'ed.  It  is  uni- 
versally true  that  debts  proveable  under  the  commission  and  debts  dis- 
charged by  the  certificate  are  convertible  terms.  Bamford  v.  Burrell^ 
2  Bot.  1. 

It  is  the  practice  of  the  commissioners  to  receive  the  proof  of  all 
debts  due  at  the  time  of  suing  out  the  commission,  without  inquiring 
when  tliey  were  contracted,  but  if  aji  objection  is  made  by  any  creditor, 
the  proof  of  no  debt  ought  to  be  admitted,  which  arose  subsequent  to 
the  act  of  bankruptcy. 

The  law  upon  this  subject  is  so  extremely  unreasonable  and  absurd^ 
that  it  is  astonishing  that  it  is  not  corrected  by  some  act  of  the  legis- 
lature. 

VOE.  II.  77 
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all  suits  and  impHscunnent,  upon  deUvcring  up  ittthdr 
estate  and  effects  to  their  creditors  upon  oatht  ^^  ^^  sesaw 
or  as^zes  ;  in  which  case  their  perjurjr  or  fraud  b  omiaBfi 
as  in  case  of  bankrupts,  punished  Aidth  death.  Penoas  wlio 
ha^e  been  once  cleared  b^  any  of  these  methodsy  and  dkr- 
wards  become  bankrupts  ag^ain,  unless  they  paf  ^  ^^tecn 
shiliings  in  the  pound,  are  only  thereby  iDdeoaiiMed  » to 
the  confinement  of  their  bodies  ;  hnt  any  fiiture  estate  ttef 
shall  acquire  remains  liable  to  their  creditors)  exc^ 
[485]  ing  their  necessary  apparel,  household  groodfyindtlio 
tools  and  implements  of  their  trades^  (34). 

Thus  much  for  the  proceedings  on  a  conuniasioB  of  bulk- 
rupt,  so  far  as  they  affect  the  bankrupt  himself  peisoaill^' 
Let  us  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  a^f^ 
profierty  of  the  bankrupt.  The  method  whcrebjrt««^csUtei 
in  lands,  tenements,  and  hereditaments,  may  he  tnusSemd 
by  bankruptcy,  was  shewn  under  its  proper  head  ia  a  fanner 
chapter  c.  At  present  therefore  we  are  only  tocooaiikrtk 
transfer  of  things  fiersonal  by  this  operation  of  lav. 

By  virtue  of  the  statutes  before-mentioned*^  all  thepeno*^ 
estate  and  effects  of  the  bankrupt  are  consideiS&d  as  veaed,bf 
the  act  of  bankruptcy,  in  the  future  assig^nees  of  his  amassr 
sioners,  whether  they  be  goods  in  actual  /ipsseasionjOTdi^ 
contracts,  and  other  choses  in  action  ;  and  tlie  conunissioDcn 
by  their  warrant  may  cause  any  house  or  tenement  of  tk 
bankrupt  to  be  broke  open,  in  order  to  enter  upon  and  sciic 
the  same.     And  when  the  assignees  are  chosen  orapprored 
by  the  creditors,  the  commissioners   are   to  assign  ctctv 

b  Stat.  5  Geo.  II,  c.  30.  c  pag.  28*.  d  Stat,  t  Jmc  I.  e.  15.   21  Jm.  L  e. ». 


(24)  If  tliey  do  not  pay  fifteen  shillings  in  the  pound  under  the  sccoirf 
commission,  the  second  certificate  is  no  bar  to  an  action  or  execution 
against  tlieir  future  efTecta.  5  T.  H.  287. 
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thmg  over  to  them ;  and  the  property  of  every  part  of  the 
estate  is  thereby  as  iiiliy  vested  in  them,  as  it  was  in  the 
bankrupt  himself^  and  they  have  the  same  remedies  to  re- 
cover it «  (25). 

The  property  vested  in  the  assignees  is  the  whole  that  tho 
bankrupt  had  in  himself^  at  the  time  he  committed  the  first 
act  of  bankruptcy  >  or  that  has  been  vested  in  him  since,  before 
his  debts  are  satisfied  or  agreed  for.  Therefore  it  is  usually 
said)  that  once  a  bankrupt,  and  always  a  bankrupt ;  by  which 
is  meaht,  that  a  plain  direct  act  of  bankruptcy  once  committed 
cannot  be  purged,  or  explained  away,  by  any  subsequent  con- 
duct, as  a  dubious  equivocal  act  may  be^  (26)  ;  but  that,  if 
a  comnussion  is  afterwards  awarded,  the  commission  and  the 

e  12  Mod.  324.  f  Salk.  1 10. 


(25)  And  it  has  been  decided  after  much  serious  argument,  that  the 
assignment  of  the  commissioners  conveys  the  bankrupt's  personal  pro- 
perty and  interests,  which  are  out  of  the  kingdom  at  tlie  time  of  bank- 
ruptcy and  assignment.  4  T.  i?.  182. 

By  the  assignment  the  property  is  so  completely  vested  in  tlic 
assignees,  that  the  bankrupt  is  not  entitled  to  receive  from  his  estate 
even  the  necessary  subsistance  of  himself  and  family,  but  by  the  favor 
and  indulgence  of  the  assignees  and  creditors.  1  T.  i?.  157. 

(26)  The  court  of  king's  bench  have  g^ne  so  for  in  holding  that  a 
clear  unequivocal  act  of  bankruptcy  cannot  be  wiped  away  by  any  sub- 
sequent conduct,  as  to  decide,  that  if  a  merchant  is  denied  in  a  morn- 
ing, when  a  holder  of  a  bill  comes  for  payment,  it  is  an  irrevocable  act 
of  bankruptcy,  even  though  he  should  pay  the  bill  in  the  course  of  that 
day,  before  it  could  be  protested,  or  he  could  be  sued  upon  it.  2  T-  R- 
59.  This  is  a  severe  case  ;  and  it  has  rather  the  appearance  of  a  petitio 
principii  to  pronounce  it  an  unequivocal  act  of  bankruptcy.    A  denial  is 
not  of  itself  an  act  of  bankruptcy,  but  only  evidence  of  one  ;  viz.  a  be- 
ginning to  keep  house  with  intent  to  defraud  and  hinder,  creditors ;  and 
where  a  debtor  prevents  his  creditor  from  being  hindered  for  a  moment 
after  he  has  a  right  to  demand  payment,  ought  we  not  in  candor  and 
justice  to  presume  that  he  never  had  that  intent  ?  Indeed,  in  such  a  case 
It  is  not  improbable  that  the  denial  was  merely  for  the  purpose  of  pro* 
caring  the  means  of  discharging  the  debC. 
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property  of  the  assignees  shall  hsve  a  relation)  or  refin^encef 
back  to  the  first  and  original  act  of  bankruptcy  8*  Insonmch 
that  all  transactions  of  the  baidurupt  are  from  that  time  abso^ 
lutcly  null  and  void,  either  with  regard  to  the  alienation  of 
his  property,  or  the  receipt  of  his  debts  from  such  as  are 
privy  to  his  bankruptcy  ;  for  they  are  no  longer  his  property, 
or  his  debts,  but  those  of  the  future  assignees.  And,  if  an 
execution  be  sued  out,  but  not  senred  and  executed  on  the 
bankrupt's  effects,  till  after  the  act  of  bankruptcy,  it  is  Toid 
as  against  the  assignees.  But  the  king  is  not  bound  by  this 
fictitious  relation,  nor  is  within  the  statutes  of  bankrupts^; 
for  if,  after  the  act  of  bankruptcy  committed  and  before  the 
assignment  of  his  effects,  an  extent  issues  for  the  debt  of  the 
crown,  the  goods  are  bound  thereby^  (27).  In  France  this 
doctrine  of  relation  is  carried  to  a  very,  great  length ;  for 
there  every  act  of  a  merchant,  for  ten  days  precedent  to  the 
act  of  kankruptcy,  is  presumed  to  be  fraudulent,  and  is  there- 
fore void  ^.  But  with  us  the  law  stands  upon  a  more  reason- 
able footing :  for,  as  these  acts  of  bankruptcy  may  sometimes 
be  secret  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade 
to  carry  this  notion  to  its  utmost  length,  it  is  provided  by 
statute  19  Geo.  II.  c.  32.  that  no  moiiey  paid  by  a  bankrupt 
to  a  boftajide  or  real  creditor,  in  a  course  of  trade,  even  after 

g  4  Burr.  3S.  i  Viner.  Afar.  t.  creditor  Ma4  hutkr.  104. 

h  1  Atk.  262,  k  Sp.  L.  b.  89.  c  16. 


(27)  The  king  not  being  expressly  named  in  the  bankrupt  statutes,  is 
held  not  to  be  bound  by  them,  2  Str.  982  ;  and  therefore  an  extent  will 
bind  the  property  of  the  bankrupt,  if  it  is  issued  before  the  actual  assign- 
ment of  the  commissioners ;  which  assignment,  by  changing  the  pro- 
perty, defeats  the  subsequent  process  of  the  crown.  When  therefore 
it  is  apprehended  the  bankrupt  is  indebted  to  the  crown,  the  commis- 
sioners execute  immediately  a  provisional  assignment,  by  which  means 
the  crown  will  be  entitled  to  no  more  than  an  equal  share  with  the 
other  creditors.  If  the  extent  and  the  assignment  bear  date  on  the 
same  day,  the  extent  shall  be  preferred.  ParJt,  Itep,  126.  Gnai^  126. 
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an  act  of  baidEruptqr  dxmtf  shall  be  lialde  to  be  refonded  (38). 
NoF)  by  statute  1  Jac.  I.  c.  15.  shall  any  debtor  of  a  bankrupt^ 
that  pays  him  his  debt^  without  knowing  of  his  bankruptcy*  be 
liable  to  account  for  it  again  (29).  The  intention  of  this  rela« 
live  power  being  only  to  reach  fraudulei^t  transactions,  and  not 
to  distress  the  fair  trader. 

The  assignees  may  pursue  any  legal  method  of  recovering 
this  property  so  vested  in  them,  by  their  own  authority ;  but 


(28)  This  statute  extends  its  protection  to  the  creditor  of  the  bank- 
nipt  in  two  instances  only,  viz.  when  he  has  received  payment,  without 
notice  of  the  bankruptcy,  either  for  goods  sold,  om  for  a  bill  of 
exchange,  which  in  the  usual  course  of  trad^  the  bankrupt  is  liable  to 
pay.  And  it  has  been  determined,  that  a  creditor  was  compellable  to 
refund,  who  had  given  further  time  to  the  bankrupt  when  a  bill  became 
due,  at  his  request,  and  upon  a  promise  to  pay  interest,  and  who  afler- 
wards  received  the  amount  of  it  with  interest,  without  any  notice 
that  the  debtor  had  committed  an  act  of  bankruptcy ;  for  the  court  held 
this  to  be  the  payment  of  a  loan,  and  not  of  a  bill.  2  T.  R.  648.  So 
also  a  creditor  has  been  obliged  to  refund  money  paid  by  a  trader,  aifj^r 
a  secret  act  of  bankruptcy,  for  the  carriage  of  goods.  5  T.  R.  197. 
2  Men.  Bl.  334. 

(29)  If  a  debtor  pays  the  debt  to  a  trader,  with  the  knowledge  of 
an  act  of  bankruptcy  committed  by  him,  if  afterwards  a  commission 
issues,  he  may  be  compelled  to  pay  it  over  again  to  the  assignees ;  as 
where  a  banker  pays  a  trader's  draf^,  after  knowledge  of  an  act  of 
bankruptcy.  2  T.  R.  113.  So  also  if  a  debtor  pays  money  to  a  trader 
in  prison,  who  continues  there  two  months,  he  may  be  compelled  to 
pay  it  over  again  to  his  assignees.  This  is  a  hard  case ;  but  the  act  of 
bankruptcy  relates  back  to  the  first  day ;  and  the  debtor  is  held  to  have 
sufficient  notice  of  the  probable  consequence  of  the  trader's  situation. 
2  T.  R.  141. 

But  he  will  not  be  liable  to  repay  it,  if  he  pays  it  after  a  judgment 
obbuned  without  fraud.    2  T.  R.  482. 

If  a  debtor  gives  his  acceptance,  or  promissory  note,  in  discharge 
of  his  debt,  after  a  secret  act  of  bankruptcy,  he  is  protected,  though  he 
pays  it  afterwards  with  notice  of  the  bankruptcy.  An  acceptaoce  ot 
note  is  deemed  payment,  if  paid  when  due/    7  T.  R.  711. 
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cannot  commence  a  suit  in  cguUyj  nor  coropofuod  anv  4b 
owing  to  the  bankruptf  nor  refer  any maUerft  to  arfaitnai) 
without  the  consent  of  the  creditors,  or  the  majcHr  part  of  tin 
in  value  (30),  at  a  meeting  to  be  held  in  pursuance  ofnotkc 

in  the  gazette  i. 
f^487]        When  they  hs^ve  got  in  all  the  effects  thejcaDica- 

sonably  hope  for,  and  reduced  thexn  to  readj  moDCft 
the  assignees  must,  after  four  and  within  twelve  mootksaibr 
the  .commission  issued,  give  one  and  twenty  dajrs  nodoetodie 
creditors  of  a  meeting  for  a  dividend  or  distribution  (31);  at 
ivhich  time  they  must  produce  their  accounts,  and  verify  tbcB 
upon  oath,  if  required  (32).     And  .then  the  comnussknos 
shall  direct  a  dividend  to  be  made,  at  so  much  in  the  jxnM 
to  all  creditors  who  have  before  proved^  or  shall  tJiai  pnm^ 
Iheir  debts.    This  dividend  must  be  made  equBi|r,  an/ a  a 
ratable  proportion,  to  all  the  creditors,  accordB^fiothe  Tuot- 
tity  of  their  debts ;   no  regard  being   had  to  the  tpaS^  oJ 
them.    Mortgages  indeed,  for  which   the  creator  has  t  rwi 
security  in  his  own  hands,  are   entirely  safe ;  for  the  cob- 
mission  of   bankrupt  reaches  only    the    equity  of  xtstep- 
tion  <n.     So  are  also  personal  debts,   where  the  ccc<&or  Ib 
a  chaUel  in  his  hands,  as  a  pledge  or  pawn  for  the  piyae«» 


I  Stat.  S  Geo.  U.  e.  30. 


Fincli.  ILe|h.460. 


(30)  In  aU  meetings  of  creditors  under  the  statute,  the  dctermi»- 
tion  is  to  be  made  by  the  major  part  in  value  5  number  seems  ncrtfto 
be  regarded  but  in  signing  the  certificate.  The  assignees  may  brii^ 
actions  at  law  without  consulting  the  creditors. 

(31)  The  notice  is  to  be  given  by  an  advertisement  in  the  Londoi 
Gazette. 

(32)  At  a  meeting  for  the  first  dividend,  the  assignees  are  sddoa 
required  by  the  commissioners  or  creditors  to  verify  their  accouia 
upon  oath,  but  the  dividend  is  ordered  upon  their  adnuMen  that  tkj 
have  recovered  property  to  a  certain  amount ;  but  upon  making  a  fiaal 
dividend^  the  oath  of  the  assignees  cannot  be  dispensed  with. 
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or  has  taken  the  debtor's  lands  or  goods  in  execution  (33). 
And,  upon  the  equity  of  the  statute  8  Ann.  c.  14.  (which 


(33)  When  a  creditor  proves  his  debt,  he  states  in  his  deposition 
either  that  he  has  received  no  security,  or  -what  tlie  security  is. 

If  he  has  a  security  and  wishes  to  prove  and  receive  a  dividend,  he 
must  deliver  up  the  security  for  tlie  benefit  of  the  creditors,  untess  it  ig 
a  joint  security  from  the  bankrupt  and  another  person,  and  then  he  may 
receive  a  dividend  upon  the  whole  due  at  the  time  of  the  deposition, 
and  may  have  recourse  to  the  co-surety  besides  ;  provided  he  does  not 
receive  more  tlian  20*.  in  the  pound  for  the  whole  debt.  But  every 
security,  which  the  creditor  has  in  his  possession,  must  be  exhibited  to 
the  commissioners  when  he  proves  his  debt.  If  a  creditor,  having  re- 
ceived the  whole  of  his  debt,  from  a  surety  or  from  another  party 
upon  a  bill  of  exchangee,  should  afterwards  conceal  tliis  circum- 
stance and  take  a  dividend  under  a  bankrupt's  estate,  it  woul^ 
be  a  fraud  which  I  am  sure  would  be  punished,  as  it  ought  to  be, 
in  the  most  exemplary  manner.  I  particularly  mention  this  from  having 
had  occasion  to  observe  the  great  number  of  debts  proved  under  com- 
missions of  bankrupt,  where  there  were  solvent  parties,  who  from  the 
natiu-e  of  the  transaction  ought  to  have  been  first  called  upon  to  dis- 
charge tlie  debt ;  and  this  fraud  may  be  more  easily  practised,  from  the 
commissioners  and  assignees  having  no  opportunity  of  examining  these 
creditors  afterwards  upon  oatli,  unless  a  special  meeting  is  held  for  the 
purpose.  It  can  only  therefore  be  recommended  to  tlie  assignees,  to 
make  diligent  inquiry  into  the  conduct  of  these  creditors  with  regard  to 
such  debts,  and  when  they  discover  such  a  fraud  to  be  attempted  or 
practised,  to  bring  the  ofiender  to  the  shame  and  punishment  he  so 
justly  deserves. 

If  a  creditor  proves  an  aggregate  debt,  and  states  more  than  one  se- 
curity ;  for  instiUice,  two  or  more  bills  or  notes  ;  if  he  received  the  value 
of  any  one  of  them  in  full,  so  mucli  at  the  time  of  the  dividend  must  be 
deducted irom  the  amount  of  the  debt  proved.  Cooke,  195.  Where  a 
creditor  has  a  mortgage  or  pledge,  which  he  thinks  insufficient  to  sa- 
ti8f}'the  whole  of  his  debt,  he  may  apply  to  the  commissioners,  and  if 
they  see  no  objection  to  the  title  of  the .  mortgage  they  may  order  it  to 
be  sold,  and  that  the  produce  shall  be  applied  in  discharge  of  tlie  ex- 
penses of  the  sale,  and  of  the  mortgagee's  debt ;  and  if  there  be  a  de- 
ficiency, the  mortgagee  shall  be  permitted  to  prove  it  under  the  com- 
mission.   Order  March  8th,  1794. 
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directs,  that,  upon  all  executions  of  goods  being  on  anf 
premises  demised  to  a  tenant,  one  year's  rent  and  no  more 
shall,  if  due,  be  paid  to  the  landlord),  it  hath  also  been  held, 
that  under  k  commission  of  bankrupt,  which  is  in  the  nature 
of  a  statute-execution,  the  landlord  shall  be  allowed  his 
arrears  of  rent  to  the  same  amount,  in  preference  to  other 
creditors  (34),  even  though  he  hath  neglected  to  distrein^ 
while  the  goods  remained  on  the  premises ;    which  he  is 

otherwise  entitled  to  do  for  his  entire  rent,  be  the 
[488]     quantum  what  it  may  ".     But,  otherwise,  judgments 

and  recognizances,  (both  which  are  debts  of  record, 
and  therefore  at  other  times  have  a  priority,)  and  also 
bonds  and  obligations  by  deed  or  special  instrument,  (which 
are  called  debts  by  specialty,  and  are  usually  the  next  in 
order,)  these  are  all  put  on  a  leval  with   debts  by  mere 

n  1  Aik.  103, 104. 


By  the  5  Geo.  II.  c.  30.  *.  29.  if  any  person  shall  falsely  swear  that  a 
sum  of  money  is  due  to  him  from  the  baiiknipt,  either  where  nothing 
is  due,  or  where  the  sum  is  more  than  is  really  due,  he  shall  suffer  the 
penalties  of  perjury,  and  shall  also  forfeit  double  the  sum  so  sworn  to 
be  due,  to  be  recovered  for  the  benefit  of  tlie  creditors  under  the  com. 
mission.  And  lately,  for  this  offence^one  Walsh  was  sentenced  to  two 
years  imprisonment,  and  to  stand  in  the  pillory  upon  the  conviction  for 
the  perjury,  and  afterwards  the  assignees  under  the  commission  re- 
covered from  him  by  an  action  2283/.  for  the  benefit  of  the  creditors. 
See  the  psoceedings  *  7  T.  R.  458. 

(34)  Lord  Batliurst,  chancellor,  declared  expressly,  that  this  propo- 
sition in  the  Commentaries  was  erroneous,  and  decreed  that  a  landlord, 
if  he  has  not  availed  himself  of  his  right  to  distrein,  has  no  privilege 
under  the  bankrupt  statutes,  but  must  come  in  pari  pattu  with  other 
creditors  for  every  part  of  tlie  rent  due  to  him.     Cooke,  222. 

Yet  a  landlord  may  distrein  for  all  the  rent  due,  even  after  a  prori- 
sional  or  absolute  assignment,  while  the  goods  continue  upon  the  pre- 
mises.   1  Jktk.lQZ. 
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simple  contract)  and  all  paid  fiari  fionu^.  Nay,  ae  fkr  is 
this  matter  carried,  that,  by  the  express  provision  of  the 
statutes  p,  debts  not  due  at  the  time  of  the  dividend  made,  a& 
|>onds  or  notes  of  hand  payable  at  a  future  day  certain,  shall 
be  proved  and  paid  equally  with  the  rest  <i,  allowing  a  dis- 
count or  drawback  in  proportion  (J^S),  And  insurances,  and 
obligations  upon  bottomry  or  rea/iondentiOf  dona  Jide  made 
by  the  bankrupt,  though  forfeited  after  the  commission  is 
awarded,  shall  be  looked  upon  in  the  same  light  as  debts 
contracted  befpre  any  act  of  bankruptcy^  (36). 

Within  eighteen  months  after  the  commission  issued,  a 
second  and  final  dividend  shall  be  made,  unless  all  the  effects 
were  exhausted  by  the  first*  (37).  And  if  any  surplus  re- 
mains, after  selling  his  estates  and  paying  every  creditor  his 
full  debt,  it  shall  be  restored  to  the  bankrupt '.  This  is;  a 
case  which  sometimes  happens  to.  men  in  trade,  who  invo- 
luntarily, or  at  least  unwarily,  commit  acts  of  bankruptcy, 

o  Stat,  ai  Jac.  c  19.  r  Stat.  19  Geo.  11.  c.  33. 

p  Stat.  7  Geo.  I.  c.  31.  b  Stat,  6  Geo.  II.  c.  30. 

q  Lord  Rajm.  1549.    Stn.  1311.  t  Stat.  13  Eliz.  c.  7; 


(35)  The  whole  of  such  a  debt  must  be  proved,  and  if  it  is  not  pay- 
able when  a  dividend  is  declared,  the  discount  for  the  fime  which  is 
then  to  run,  must  be  deducted  from  the  whole  sum,  and  the  creditor 
shall  be  allowed  a  dividend  upon  the  remainder. 

(36)  Where  an  obligor  in  a  bottomry  or  respondentia  bond,  or  an 
underwriter,  becomes  a  bankrupt,  the  obligee  and  the  xissured  shall  be 
permitted  to  claim ;  and  after  the  contingency  happens  upon  which 
the  bond  is  due,  or  upon  the  loss  of  the  ship,  or  other  event  against 
which  the  insurance  is  made,  they  shall  be  admitted  to  prove,  as  if 
these  events  had  happened  before  the  bankruptcy.  19  Geo,  11.  c.  32- 

(37)  If  a  creditor  has  not  proved  before  a  second  dividend,  it  is  now 
the  practice  of  the  commissioners,  to  receive  the  proof  of  his  debt, 
without  an  order  from  the  chancellor,  and  to  admit  him  to  be  paid 
equally  with  the  rest  of  the  creditors,  if  there  is  sufficient  property 
lefl  in  the  hands  of  the  assignees,  and  then  to  direct  an  equal  distribu- 
tion of  the  residue.    C^oke^  589. 

VOL.  II.  7S 
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by  absconding  and  ^t  like,  whUe  th^r  effects  an  wtt 
liian  sufficient  to  pay  their  creditors.    And,  if  any  su^dai 
or  malevolent  creditor  will  take  the  advantage  of  such  sOn 
and  sue  out  a  coRnxlissiony  the  l>aiikrupt  has  no  Temtij.  ba 
xoust  quietly  submit  to  the  efifects  of  his  own  impredeace; 
except  that)  upon  satisiaction  nuuie  to  all  the  creditsn,  tk 
commission  may  be  8itfifrseded  «.   This  case  may  alto  faifixiy 
when  a  kilave  is  desirous  of  defrauding  his  credxton^  md  i$ 
compelled  by  a  commission  to  do  them  that  jusdce,  wbkh 
otherwise  he  wanted  to  evade.     And  therefbre,  tiioug^  tk 
usual  rule  is,  that  all  interest  on  debts  carrying  inteitstsbD 
cease  from  the  time  of  issuing  the  conamission,  yet,  id  esse  rf 
a  surplus  left  after  payment  of  every  debt,  such  interest  skdf 
again  revive,  and  be  chargeable  on  the  bankn^t^orAsi 
representatives  (38). 

a  2  Oh.  Cu.  144.  w  1  Aft.i(i 


(38)  Bills  and  notes,  in  which  interest  is  not  named,  carry  ateoi 
only  between  the  protest  and  the  date  of  the  commission. 

In  case  of  a  surplus  the  chancellor  -will  not  order  it  to  be  tiSStA 
to  the  bankrupt  till  he  has  discharged  the  interest  up  to  thetiserfiB 
debts  bearing  interest,  and  satisfied  att  other  equitable  dtum^Kf^^ 
Ihnd.    3  Vet,  iim.  303L 


.    [    489    ] 


CHAPTEB  THE  THIBTY-SSCONO. 


OF  TITLE  BY  TESTAMENT,  AND 
ADMINISTRATION. 

» 

JL  HERE  yet  remain  to  be  examined,  in  the  present  chap* 
ter,  two  other  methods  of  acquiring  personal  estates,  viz,  by 
tettament  and  adminUtration,  And  these  I  propose  to  cond* 
der  in  one  and  the  same  view  ;  they  being  in  their  nature  so 
connected  and  blended  together,  as  makes  it  impossible  to 
treat  of  them  distinctly,  without  manifest  tautology  and  repe* 
tition. 

XI,  XII.  Ik  the  pursuit  then  of  this  joint  subject,  I  shalli 
first,  inquire  into  the  original  and  antiquity  of  testaments  and 
administrations;  shall,  secondly,  shew  who  is  capable  of 
making  a  last  will  and  testament ;  shall,  thirdly,  consider  the 
nature  of  a  testament  and  its  incidents ;  shall,  fourthly,  shew 
whiit  an  executor  and  administrator  are,  and  how  they  are  to 
be  appointed ;  and,  lastly,  shall  select  some  few  of  the  general 
heads  of  the  office  and  duty  of  executors  and  administrators. 

First,  as  to  the  original  of  testaments  and  administratiofif . 
We  have  more  than  once  observed,  that  when  property  came 
to  be  vested  in  individuals  by  the  right  of  occupancy,  it  be- 
came necessary  for  the  peace  of  society,  that  this  occupancy 
should  be  continued,  not  only  in  the  present  possessor,  but  in 
those  persons  to  whom  he  should  think  proper  to  transfer  it ; 
which  introduced  the  doctrine  and  practice  of  alienations, 
gifts,  and  contracts.    But  these  precautions  would  be  very 
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short  and  impeifect,  if  they  were  confined  to  the  Hfe  (»ho( 
the  occupier ;  for  then  upon  his  death  all  his  goods  wodd 
a^in  become  common,  and  create  an  infinite  variety  of  strife 
and  confusion.     The  latir  of  very  many  societies  has  there- 
fore given  to  the  proprietor  a  right  of  continuing  his  pro- 
perty after  his  death,  in  such  persons  as  he  shall  name ;  and) 
in  defect  of  such  appointment  or  nomination,  or  where  no 
nomination  is  permitted,  the  law  of  every  society  has  directed 
the  goods  to  be  vested  in  certain  particular  indiFidoals,  ex« 
elusive  of  all  other  persons^.  The  former  method  of  acquir- 
ing personal  property,  according  to  the  express  direcdoos  of 
the  deceased,  we  call  a  testament .-  the  latter,  which  is  also 
according  to  the  will  of  the  deceased,  not  expressed  indeed 
but  presumed  by  the  lawS  ve  call  in  'ELnglandzntdmrnuffV' 
tion  ;  being  the  same  which  the  civil  lawyers  tenD  a  succes- 
sion ab  inteatatoy  and  which  answers  to  the  descent  or  inhe- 
ritance of  real  estates. 

Testaments  are  of  very  high  antiquity.     We  findtbem 
in  use  among  the  ancient  Hebrews  ;   though  I  hardly  thfii^ 
the  example  usually  given  c,  of  Abraham's  compl^mDg<^t!iat, 
unless  he  had  some  children  of  his  body,  his  steward  Elieier 
of  Damascus  would  be  his  heir,  is  quite  conclusive  to  ibew 
that  he  had  made  him  so  by  vtill.     And  indeed  a  leancA 
writer  e  has  adduced  this  very  passage  to  prove,  that  in  the 
patriarchal  age,  on  failure  of  children,  or  kindred,  the  seiriats 
bora  under  their  master's  roof  succeeded  to  the  inheritance  tt 
heirs  at  law  ^.     But,  (to  omit  what  Eusebius  and  others  hare 
related  of  Noah's  testament,  made  in  writing  and  witnessed 
under  his  aeal^  whereby  he  disposed  of  the  whole  worlds)  I 
apprehend  that  a  much  more  authentic  instance  of  the  early 
use  of  testaments  may  be  found  in  the  sacred  writings  S 
wherein  Jacob  bequeaths  to  his  son  Joseph  a  portion  of  his 

a  Piiflr.  U  of  N.  b.  4.  c  10.  e  Taylort  dem.  cir.  Urn-.  517. 

b  IbitLb.  4«c.  U.  fSeepai^.  18. 

c  BMbeyr.  Puff.  4, 10, 4.    Godo^h.  Orph.  «  Seldcn.  de  nxc  Ebr.  c  S4. 

Vt-  J-  !•  •  h  Gen.  c  4«, 

d  <hm.  e.  15. 
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inheritance  double  to  that  of  his  brethreh :  which  will  we  find 
carried  into  execution  many  hundred  years  afterwards,  when 
the  posterity  of  Joseph  were  divided  into  two  distinct  tribes^ 
those  of  Ephraim  and  Manasseh,  and  had  two  several  inherit- 
Mices  assigned  them ;  whereas  the  descendants  of  each  of  the 
other  patriarchs  formed  only  one  single  tribe,  and  had  only 
one  lot  of  inheritance.  Solon  was  the  first  legislator  that 
introduced  wills  into  Athens  > ;  but  in  many  other  parts  of 
Greece  they  were  tc^tally  discountenanced '^.  In  Rome  they 
were  unknown,  till  the  kws  of  the  twelve  tables  were  com- 
piled, which  first  gave  the  right  of  bequeathing*:  and, 
among  the  northern  nations,  particularly  among  the  Ger- 
mans"*, testaments  were  not  received  into  use.  Arid  this 
variety  may  serve  to  evince,  that  the  right  of  making  wills, 
and  disposing  of  property  after  death,  is  merely  a  creature  of 
the  civil  state  "  ;  which  has  permitted  it  in  some  countries, 
and  denied  it  in  others :  and,  even  where  it  is  permitted  by 
law,  it  is  subjected  to  different  formalities  and  restrictions 
in  almost  every  nation  under  heaven  <>. 

With  us  in  England  this  power  of  bequeathing  is  coeval 
with  the  first  rudiments  of  the  law :  for  we  have  no  traces 
or  memorials  of  any  time  when  it  did  not  exist.  Mention  is 
made  of  intestacy,  in  the  old  law  before  the  conquest,  as 
being  merely  accidental ;  and  the  distribution  of  the  intestate's 
estate,  after  payment  of  the  lord's  heriot,  is  then  directed  to 
go  according  to  the  established  law.  "  Sive  quia  incuria^  sivc 
**  morte  refientinay  fuerit  inteatatua  mortuus^  dormnua  tamen 
**  nullam  rerum  auarum  fiartem  (firacter  earn  quae  jure  debetur 
"  hereoti  nomine)  aidi  aaaumito,  Verum  fioaaeaaionea  ujcoriy  libe» 
"  r/«,  et  cognatione  firoximia^  firo  auo  cuique  jure-^  distribuan^ 
"  turP,*'  But  we  are  not  to  imagine,  that  this  power  of  be- 
queathing extended  originally  to  all  a  man's  personal  estate. 
On  the  contrary,  Gianvil  will  inform  us  %  that  by  the  common 

i  Plutarch,  in  vita  5Wflfi.  o  Sp.  L.  b.  27.  c.  1.    Viimius  in  Imt.  1. 2. 

k  Pott.  Antiq.  L  4.  c  15.  tit.  10. 

1  Inst.  2.  22. 1.  p  LL.  Caiiiit.  c.  58. 

m  Tacit,  de  mor.  Germ.  31.  q  1.  3.  c.  f . 

B  See  pag.  IS, 
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lawy  as  it  stood  in  the  reign  of  Henry  the  seefHid,  a  mukH 
goods  were  to  be  divided  into  three  equal  parts :  of  which  one 
went  to  his  heirs  or  lineal  descendants^  another  to  his  wife) 
and  the  third  was  at  his  own  disposal :  or^  if  he  died  without 
a  wife,  he  might  then  dispose  of  one  moiety,  and  the  other 
went  to  his  children ;  and  so  e  convtraoy  if  he  had  no  childreOf 
the  wife  was  entitled  to  one  moiety,  and  he  might  bequeath 
the  other ;  but,  if  he  died  without  either  wife  or  issue,  the 
whole  was  at  his  own  disposal  i*.  The  shares  of  the  wife  and 
children  were  called  their  reaaonabk  parts ;  and  the  writ  de 
rationabUi  fiarte  bonorum  was  given  to  recover  them*. 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
mcLgna  cartaj  which  provides,  that  Ahe  king's  debts  shall  first 
of  all  be  levied,  and  then  the  residue  of  the  goods' shall  go  to 
the  executor  to  perform  the  will  of  the  deceased:  and,  if  no* 
thing  be  owing  to  the  crown,  ^'  omnia  catalla  cedant  dejunctoi 
^'  salvia  uxori  ijisiua  etfiueria  9tUa  raiionabilibusftartibus  •tcx«<.'* 
In  the  reign  of  king  Edward  the  third  this  right  of  the  wife 
and  children  was  still  held  to  be  the  universal  or  common 
law*^;  though  frequently  pleaded  as  the  local  custom  of 
Berks,  Devon,  and  other  counties^ :  and  sir  Henry  Finch 
lays  it  down  expressly  *,  in  the  reign  of  Charles  the  first,  to 
be  the  general  law  of  the  land.  But  this  law  is  at  present 
altered  by  imperceptible  degrees,  and  the  deceased  may  now 
by  will  bequeath  the  whole  of  his  goods  and  chattels ;  though 
we  cannot  trace  out  when  first  this  alteration  began.  In- 
deed sir  Edward  Coke  x  is  of  opinion,  that  this  never  was 

r  Braeton.  L  2.  e.  26.  Flet.  L  2.  c.  57.  bftnd  died  worth  300,000  mark«,  without  Ume 

t  F.  N.  B.  123.  had  betwtxn  them ;   and   theteupon  ihe 

t  9  Hen.  III.  c.  18.  cLuned  the  nuMety.   Soine  exceptkmi  vere 

u  A  widow  farou^it  an  action  of  delinoe  taken  to  the  pleadings,  and  the  fact  of  the 

agidnit  her  hiubaiKl'i  executon,  quod  cum  hiubuid^  djing  without  inue  was  denied; 

per  consuctudinem  toiiiu  regui  Angliae  hac-  but  the  niJe  of  hiw,  as  stated  in  the  writ, 

tenui  utitatain  et  approbatam,  uxorn  ddtent  leenu  to  hare  been  univenally  allowed,  pi. 

et  «ok»ta  tempore,  &c.  habere  auam  tmtk>>  do  Edw.  IIL  25.)    And  a  «mUar  • 

nabtlem   partem  bonortun  mariturum  luo*  in  H.  17  Rtlw.  UI.  9. 

nun:  ita  %ideltcet,  quod  si  nnllot  haboeriht  w  Begf.  Brer.  U2.  Co.  lift.  176. 

liberoc,  tunc  medietatem ;  et,  si  habuerint,  %  Law.  175. 

tune  tertiam  partem,  ^c.  and  that  her  hn»  jr  a  Imt.  3J. 
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the  general  low,  butDidy  optioned  in  pftTdciilar  fdaces  bf  spe- 
cial custom :  and  to  establish  that  doctrine,  he  relies  en  a  passage 
in  Bracton,  which,  in  tru^>  when  compared  with  the  context^ 
makes  directly  against  his  opinion.  For  Bracton  *  lays  dowa 
the  doctrine  of  the  reasonable  part  to  be  the  common  law  ;  but 
xnentions  that  as  a  particular  exception,  which  sir  Edward  Coke 
has  hastily  cited  for  the  general  rule.  And  Glanvil,  magna  cartoy 
FletSy  the  year-books,  Fitzlierbert,  and  Finch,  do  all  agree  with 
Bracton,  that  this  right  to  the  fwra  raii(mabiU9  was  by  the  com- 
mon law:  which  also^  continues  to  this  day  to  be  tlie  general 
law  of  our  sister  kingdom  of  Scotland'.  To  which  we  may 
add,  that,  whatever  may  have  been  the  custom  of  later  years 
in  many  parts  of  the  kingdom,  or  however  it  was  introduced  in 
derogation  of  the  old  common  law,  the  ancient  method  con- 
tinued in  use  in  the  province  of  York,  the  principality  of  Wales^ 
and  in  the  city  of  London,  till  very  modem  times :  when,  in 
order  to  favor  the  power  of  bequeathing,  and  to  reduce  the 
whole  kingdom  to  the  same  standard,  three  statutes  have  been 
provided;  the  one  4  &  5  W.  &  M.  c.  2.  explained  by  2  8c  3 
Ann.  c.  5.  for  the  province  of  York ;  another  7  &  8  W.  III.  c. 
38.  for  Wales;  and  a  third,  11  Geo.  I.  c.  18.  for  London: 
whereby  it  is  enacted,  that  persons  within  those  districts,  and 
liable  to  those  customs,  may  (if  they  think  proper)  dispose 
of  all  their  personal  estates  by  wDl ;  and  the  claims  of  the 
widow,  children,  and  other  relations^  to  the  contrary,  are  totally 
barred.  Thus  is  the  old  common  law  now  utterly  abolished 
throughout  all  the  kingdom  of  England,  and  a  man  may  devise 
the  whole  of  his  chattels  as  freely  as  he  formerly  could  his 
third  part  or  moiety.  In  disposing  of  which,  he  was  bound  by 
the  custom  of  many  places  (as  was  stated  in  a  former  chapter b) 
to  remember  his  lord  and  the  church,  by  leaving  them  his  two 
best  chattels,  which  was  the  original  of  heriots  and  mortuaries; 
(ind  afterwards  he  was  left  at  his  own  liberty,  to  bequeath  the 
remainder  as  he  pleased. 

c!.2.e.26.  tee.2.  •  nalrrmp.  offend  property,  US:  b  pa;  42f. 
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In  case  a  person  made  no  disposition  of  such  of  hb  got^ 
as  were  testable^  whether  that  were  only  part  or  the  wbokif 
them,  he  was,  and  is,  said  to  die  intestate  ;  and  in  such  cm 
it  is  said,  that  by  the  old  law  the  king  was  entitled  to  sou 
upon  his  goods,  as  the  parens  patriae^  and  general  tnistee  of 
the  kingdom  c.     This  prerogative  the  king  continued  toeIe^ 
cise  for  some  time  by  his  own.  ministers  of  justice ;  and  proba- 
bly in  the  county  court,  where  matters  of  all  kinds  were  deter- 
snined :  and  it  was  granted  as  a  franchise  to  many  Jonis  of 
manors,  and  others,  who  have  to  this  day  a  prescriptive  right 
to  grant  administration  to  their  intestate  tenants  and  suitors,  io 
their  own  courts  baron  and  other  courts,  or  to  have  their  wilb 
there  proved,  in  case  they  made  any  dispositional.    Aftenrards 
the  crown,  in  favor  of  the  church,  invested  the  prebies  irici 
this  branch  of  the  prerogative ;  which  was  done,  saitA  PeHoBs'f 
l)ecause  it  was  intended  by  the  taV,  that  spiriAiai  mea  are  of 
better  conscience  than  laymen,  and  that  they  kadTO0TtbK>v- 
ledge  what  things  would  conduce  to  the  benefit  of  the  sod  of 
the  deceased.     The  goods  therefore  of  intestates  were  giwca 
to  the  ordinary  by  the  crown  ;  and  he  might  seize  than,  id 
keep  them  without  wasting,  and  also  might  give,alieDe»ori(i 
them  at  his  will,  and  dispose  of  the  money  in  /tioa  uta:  lo^ 
if  he  did  otherwise,  he  broke  the  confidence  which  ^^^ 
reposed  in  him^.    So  that  properly  the  whole   interest  aai 
power  which  were  granted  to  the  ordinary,  were  only  those  rf 
being  the  king's  almoner  witliin  his  diocese  ;  in  trust  to  (toi* 
bute  the  intestate's  goods  in  charity  to  the  poor,  or  in  such  super- 
stitious uses  as  the  mistaken  zeal  of  the  times  had  deDomina- 
ted  pious  s.     And,  as  he  had  thus  the  disposition  of  intestates* 
effects,  the  probate  of  wills  of  course  followed :  for  it  was  thought 
just  and  natural,  that  the  will  of  the  deceased  should  be  proved 
to  the  satisfaction  of  the  prelate,  whose  right  of  distributing 
his  chattels  for  the  good  of  his  soul  was  effectually  super^ed 
thereby. 

c  9  Rrp.  31.  r  Ftoch.  Law.  17J,  174. 

d  Ibid-  37.  ff  Plowd.  27T. 

e  sec.  48d* 
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The  goods  of  the  intestate  being  thus  vested  in  the  ordi- 
nary upon  the  most  solemn  and  conscientious  trust,  the  rcvc- 
I'end  prelates  were  therefore  not  accountable  to  any,  but  to 
God  and  themselves,  for  their  conduct**.     But  even  in  Fle- 
ta's  time  it  was  complained  S  **  quod  ordinarily  hujuamodi  bona 
''  nomine  ecclesiae  occu/tantesj  nullam  vel  saltern  indebitamfaciunt 
"  distributionern,"  And  to  what  a  length  of  iniquity  this  abuse 
was  carried,  most  evidently  appears  fix)m  a  gloss  of  pope 
Innocent  IV  ^,  written  about  the  year  1250  ;  wherein  he  lays 
it  down  for  established  canon  law,  that  "  /«  Britannia  tertia 
^^  fiars  bonorum  decedentium  ab  intestate  in  c/nte  ecclesiae  et 
^^  paufierum  disficnsanda  eat**     Thus  the  popish  clergy  took 
to  themselves*  (under  the  name  of  the  church  and  poor)  the 
whole  residue  of  the  deceased's  estate,  after  the/7ar^^«  ratio- 
nabiles^  or  two  thirds,  of  the  wife  and  children  were  deduct- 
ed ;  without  paying  even  his  lawful  debts,  or  other  charges 
thereon.     For  which  reason  it  was  enacted  by  the  statute  of 
Westm.  2."  that  the  ordinary  shall  be  bound  to  pay  the  debts 
of  the  intestate  so  far  as  his  goods  will  extend,  in  the  same 
manner  that  executors  were  bound  in  case  the  deceased  had 
left  a  will :  a  use  more  truly  pious,  than  any  requiem^  or  mass 
for  his  soul.     This  was  the  first  check  given  to  that  exorbi- 
tant power,  which  the  law  had  entrusted  with  ordinaries. 
But,  though  they  were  now  made   liable  to  the  creditors  of 
r  the  intestate  for  their  just  and  lawful  demsnds  ;  yet  the  resi- 
duumj  after  payment  of  debts,  remained  still  in  their  hands, 
to  be  applied  to  whatever  purposes  the  conscience  of  the  ordi- 
nary should  approve.     The  ilagrant  abuses  of  which  power 
occasioned  the  legislature  again  to  intcrpf)sc,  in  order  to  pre- 
vent the  ordinaries  from  keeping  any  longer  the  administra- 
tion in  their  own  hands,  or  those  of  their  immediate  depend- 
ents :  and  therefore  the  statute  :>1  Kihv.  Ill.c.  1 1,  provides, 

h  Plond.  277.  iti  Yorl»5i»hv,tliU  proponi  »n  w«s  lettltd  by  a 

i  h2,c.  57.  spc.  10.  jnpal  biilU*.  A.  D.  1254.  {Rc;j.isf.  honoiit  dr 

k  in  JJecretal.  L  5.  t-  3.c.  4?.  Jf'chm.  ICI.)  and  was  obscrvt-d  till  abolislitU 

I  The  proportion  ^v,.«  to  Uu* piit  it,  :\ud  to  Ly  ilie  si.itutr  '2r.  Htu.  VIII.  e.  1 5. 

otiier  pious  uses  was  Uiffen'nt  In  difl^erviit  in  J3  lUlw  I.  c.  ly. 

i:<Hintru;;«t.  In  the  Bi*chde'aconry  of  Richmond 
VOL.  II.  79 
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that,  in  case  of  inteBtacy,  the   ordinary  shidl   depute  llr 
nearest  and  most  lawful  friends  of  the  deceased  to  admioiir 
his  gpoods  ;   which  administrators  are   put  upon  die  n 
footing,  with  regard  to  suits  and  to  accounting,  as  executois 
appointed  hy  will.     This  is  the  original  of  adnuniatntorsy « 
they  at  present  stand;  who  are  only  the  officers  of  tfaeoni- 
nary ,  appointed  by  him  in  pursuance  of  this  statute,  vydi 
singles  out  the  nejct  and  mo9t  lam^iyriend  of  the  iDtesliie; 
who  is  interpreted  I*  to  be  the  nejrt  qf  blood  that  is  older  no 
tegal  disabiliues.     The  statute  21  Hen.  VIII.  c.  S.enbr^ 
a  little  more  the  power  of  the    ecclesiastical  judge;  ad 
permits  him  to  grant  administration   either  to  the  widow,  or 
the  next  of  kin,  or  to  both  of  them,  at  his  own  discretioo ;  and 
where  two  or  more  persons  are  in    the    same  di^ree  of 
kindred,  g^ves  the  ordinary  his  election  to  accqit  wiuchtnt 
he  pleases.  % 

Upon  this  footing  stands  the  general  law  o(  Bdnuxttstrt- 
tions  at  this  day.     I  shall,  in  the  farther  progress  of  dib 
chapter,  mention  a  few  more  particulars,  with  regard  tovbo 
may,  and  who  may  not,  be  administrator  ;  and  wbit  k  is 
bound  to  do  when  he  has  taken  this  charge  upon  bin**  vlit 
has  been  hitherto  remarked  only  serving  to  shew  the  ori^- 
nal  and  gradual  progress  of  testaments  and  administnim; 
in  what  manner  the  latter  was  first  of  all  vested  in  the  IusImi^ 
by  the  royal  indulgence  ;  and  how   it  was  afterwards,  bf 
authority  of  parliament,  taken  from  them  in  effect,  by  ohB|- 
ing  them  to  commit  all  their  power  to  particular  pemns 
nominated  expressly  by  the  law. 

I  pROCBEo  now,  secondly^  to  inquire  who  may,  or  mtf 
not,  make  a  testament ;  or  whatpersons  are  absolutely  oUiged 
by  law  to  die  intestate.  And  this  law^  is  entirely  prohibitory; 
for,  regularly,  every  person  hath  full  power  and  liberty  to 
make  a  will,  that  is  not  under  some  special  prohibition  by 
law  or  custom :  which  prohibitions  are  principally  upon  three 
accounts ;   for  want  of  sufficient  discretion  ;   for  want  of 

n  0  Rctp.  39.  o  Godolph.  Orph.  Leg.  p.  I.  c.  7. 
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sufficient  liberty  land  free  will ;  and  on  accountof  their  criminal 
conducts 

1.  In  the  first  species  are  to  be  reckoned  infants,  under  the 
age  of  fourteen  if  males,  and  twelve  if  females ;  which  is  the 
rule  of  the  civil  law  p.  For,  though  some  of  our  common 
lawyers  have  held  tliat  an  infant  of  any  age  (even  four  ( I )  years 
old)  might  make  a  testaments,  and  others  have  denied  that 
under  eighteen  he  is  capable  >*,  yet  as  the  ecclesiastical  court  is 
the  judge  of  every  testator's  capacity,  this  case  must  be  gov- 
erned by  the  rules  of  the  ecclesiastical  law.  So  that  no  objec- 
tion can  be  admitted  to  the  will  of  an  infant  of  fourteen,  merely 
for  want  of  age  :  but,  if  the  testator  was  not  of  sufficient  discre- 
tion, whether  at  the  age  of  fourteen  or  four  and  twenty,  that 
will  overthrow  his  testament.  Madmen,  or  otherwise  tion  com- 
fiotesy  idiots  or  natural  fools,  persons  grown  childish  by  reason 
of  old  age  or  distemper,  such  as  have  their  senses  besoUed  with 
drunkenness ;  all  these  are  incapable,  by  reason  of  mental  dis- 
ability, to  make  any  will  so  long  as  such  disability  lasts  (2). 
To  this  class  also  may  be  referred  such  persons  as  are  bom 
deaf,  blind,  and  dumb ;  who,  as  they  have  always  wanted  the 
common  inlets  of  understanding,  are  incapable  of  having  animum 
icBtandiy  and  their  testaments  are  therefore  void. 

2.  Such  persons,  as  are  intestable  for  want  of  liberty  or  free- 
dom  of  will,  are  by  the  civil  law  of  various  kinds ;  as  prisoners, 

p  Godolph.  p.  1.  c.  8.    Wentw.  218.  «l  P^riciiu.  lec  503. 

2  Vera.  104.  400.    6iU^Rep.74.  rCo.  Litt.89. 


(1)  This  has  been  thought  an  error  of  the  press  in  Perkins,  and  that 
ibur  by  mistake  was  printed  for  fourteen.  See  this  subject  learnedly 
investigated  by  Mr.  Hargrave,  who  concludes  with  the  learned  Judge, 
that  a  wiU  of  personal  estate  may  he  made  by  a  male  at  the  ag^  of  four- 
teen, and  by  a  female  at  the  age  of  twelve,  and  not  sooner.  Harg,  Co. 
Litt.  99. 

(2)  But  if  a  person  of  sound  mind  makes  his  will,  this  will  is  not 
revoked  nor  affected  by  his  subsequent  insanity.    4  Co.  61.    , 
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captives,  and  the  like ».    But  the  l^w  ""^  F'Tjiiiirt  jitfi  nai 

such  persons  absolutely  intestable  ;  but  onljr-feaves  it 
discretion  of  the  court  to  judge,  upon  the  rHj^ni^ffithp  a[\ 
particular  circumstances  of  duress,  whether  or  Do^auch 
could  be  supposed  to  have  iiderum  animum  tcMtantU,    Anl^ 
regard  to  feme-coverts,  our  law  dllferB  still  more 
from  the  civil.     Among  the  Romans  -there  i was  bo, 
tion  i  a  married  woman  was  as  capable  of  W^^iv^htPg 

feme-sole  ^     But  with  us  a  married  woman  i»M9^ 
[498]     utterly  incapable  of  devising  land^  (  3),  being  %5fflf4 

out  of  the  statute  of  wills,  34  fie  35  Hen.  V^UJU.  i^ 
but  also  she  is  incapable  of  makings  a  testameat  fi j^ut^ 
without  the  license  of  her  husband.      For  all  her  pcfscnlchiC- 
tels  are  absolutely  his  ;  and  he  may  disfK>$e  of  i^ciiitft^raii 
or  shall  have  them  to  himself  if  he  survives  \ifsnk  wmUbe 
therefore  extremely  inconsistent,  to  give  her  a  pofcr  of  debit- 
ing that  provision  of  the  law,  by  bequeathing  tboaecliittd^V) 
another  ^.    Yet  by  her  husband's  license  she  mif  auike  &  tes- 
tament »i  ;  and  the  husband,  upon  marriage,  frequcsitij  coioitt 
with  her  friends  to  allow  her  that  license  :  but  such  Jcenieis 
more  properly  his  assent  (4) ;  for,  unless  it  be  prcBttAc 
particular  will  in  question,  it  will  not  be  a  complete  tottrt 
even  though  the  husband  beforehand  hath  given  her  pccw» 
to  make  a  will  ^.    Yet  it  shall  be  sufficient  to  repel  the  hfflW 
from  his  general  right  of  administering  his  wife's  effects ;aA 
administration  shall  be  granted  to  her  appointee,  with  sack 
testamentary  paper  annexed  ».     So  that  in  reality  the  woBtt 
makes  no  will  at  all,  but  only  something  like  a  willy;  oxTt- 
ing  in  the  nature  of  an  appointment,  the  execution  of  wiuch 


•  Godolph.  p.  1.  c  0. 
t  Ff.  31. 1.  77. 
T  4  Rep.  5L 
uDr.aDdSUd.  1.  C.7. 


m  Bto, /.br,  tit,  devitt.  U,    atxB.891. 

X  Thi;  king:  V.  Betu  worth.  T.  13  Geo.  lUB.  R. 

y  Cro.  Car.  37C.    1  Mod.  21 2. 


(3)  Sec  page  375,  note  1,  ante. 

(4)  Where  perwnal  property  is  given  to  a  married  woma  for  ber 
sole  and  separate  use,  she  may  dispose  of  it  by  will  without  the  asKit 
of  her  husband.    3  Sro.  8. 


CHAP.  32.  OF  THINGS.  498 

the  husband  by  his  bond,  agreement)  or  covenant,  is  bound  to 
allow.  A  distinction  similar  to  which  we  meet  with  in  the  civil 
law.  For,  though  a  son  who  was  in  /lotetiaie  fiarentia  could  not 
by  any  means  make  a  formal  and  legal  testament,  even  though 
his  father  permitted  it  ^,  yet  he  might,  with  the  like  permis- 
sion of  his  father,  make  what  was  called  a  donatio  mortis  cauaa^. 
The  queen  cpnsort  is  an  exception  to  this  general  rule,  for 
she  may  dispose  of  her  chattels  by  will,  without  the  consent 
of  her  lord  ^ :  and  any  feme-covert  may  make  her  will  of 
goods,  which  are  in  her  possession  in  auter  droits  as  executrix 
or  administratrix ;  for  these  can  never  be  the  property  of  tlie 
husband  <^ :  and,  if  she  has  any  pin-money  or  separate  main- 
tenance, it  is  ssdd  she  may  dispose  of  her  savings 
thereout  by  testament,  without  the  control  of  her  [499] 
husband^.  But,  if  a  feme-sole  makes  her  will,  and 
afterwards  marries,  such  subsequent  marriage  is  esteemed  a 
revocation  in  law,  and  entirely  vacates  the  will«  (5). 

3.  Persons  incapable  of  making  testaments,  on  account 
of  their  criminal  conduct,  are,  in  the  first  place,  all  traitors 
and  felons,  from  the  time  of  conviction ;  for  then  their  goods 
and  chattels  are  no  longer  at  their  own  disposal,  but  forfeited 
to  the  king.  Neither  can  a  felo  de  ee  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  tlie  act  and  manner  oif 
his  death  ;  but  he  may  make  a  devise  of  his  lands,  for  they 
are  not  subjected  to  any  forfeiture  ^.  Outlaws  also,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  so  long  as 
the  outlawry  subsists,  for  their  goods  and  chattels  are  forfeited 
during  that  time  s.  As  for  persons  giulty  of  other  crimes, 
short  of  felony,  who  are  by  the  civil  law  precluded  frona 

2  Ff.  28. 1.  f.  d  Prcc  Chan.  44. 

a  FC  3Q.  6. 25.  e  4  R«-p.  r<0.  2  P.  Wnu.  624. 

b  Co.Litt.  133.  r  Plowd«261. 

c  Godolph.  1. 10.  g  Fh2.  Mr.  t.  tkscent.  16. 


(5)  And  it  cannot  be  revived  by  the  subsequent  death  of  her  hus- 
band.   2T.Ii.695. 
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making  testamenU,  (m  usurers,  libellcrsy  and  olhen«fi 
worse  stamp))  by  the  common  law  their  testaments  mif  te 
good^.  And  in  general  the  rule  is,  and  has  been  lo  at  krii 
ever  since  Glanvil's  Ume  S  guod  libera  Ht  ctifuscunqui  wUm 
voluntag. 

Let  us  next,  thirdly^  consider  what  this  last  will  and  tcitt- 
jnent  is,  which  almost  every  one  is  thus  at  liberty  to  mate;     ] 
or,  what  are  the  nature  and  incidents  of  a  testament  Tes- 
taments both  Justinian  i  and  sir  Edward  Coke  ^  agree  Ift  be 
so  called)  because  they  are  tCMtatio  TneniiM:  an  etymooyvkid 
seems  to  savor  too  much  of  the  c^iceit ;  it  bebg  phuilf  t 
substandve  derived  from  the  verb  teatari^  in  like  muDer  ii 
juramentumj  incremcntum^  and  others,  from  other  fcrts.  Tie 
definidon  of  the  old  Roman  lawyers  is  much  better  ttatkv 
etymology  ;  "  voluntatia  noatrae  justa  mentenik  de  e$,  fM$d 
"  quia  float  mortem  auamjirri  veiit  i  .•*•  w^hich  iwffte  thus  ret* 
dered  into  English,  *'  the  legal  declaration  oitissa*^'i>^^' 
^<  tions,  which  he  wills  to   be   performed  after  hb 
[500]     '<  death."  It  is  called  aententia  to  denote  the  drcafli- 
spccdon  and  prudence  with  which  it  is  sapposed  to 
be  made :  it  is  voluntatia  noatrae  aententiaj  became  its  A 
cacy  depends  on  its  declaring  the  testator's  intenuaaiwkfice 
in  England  it  is  emphatically  styled  his  xoill:  it  is  jttUiei* 
tentia;  that  is^  drawni  atteBted^  and  published,  withi&te 
solemnides  and  forms  of  law :  it  is  de  eo,  guod  guU  fioafMh 
tern  auam  fieri  velitj  because  a  testament  is  of  no  force  qB 
after  the  death  of  the  testator. 

These  testaments  are  divided  into  two  sorts;  writteihmd 
verbal  or  nuncupative ;  of  which  the  former  is  committed  tft 
writing,  the  latter  depends  merely  upon  oral  evidence,  \ftst% 
declared  by  the  testator  in  extremia  before  a  sufficient  number 
of  witnesses,  and  afterwards  reduced  to  writing.  A  c^didk 
codici/iuaj  a  litUe  book  or  writing,  is  a  supplement  to  a  will; 
or  an  addition  made  by  the  testator,  and  annexed  to,  and  to 

fa  GodoTph.  p.  1.  c,  H.  j  Inst.  8. 10.  |  yr.  28. 1. 1, 

i  1.  7.  c  5.  k  1  InsL  111.  S2S. 
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be  taken  as  part  of,  a  testament :  being  for  its  explanation^ 
or  alteration,  or  to  make  some  addition  to^  or  else  some  sub« 
traction  from,  the  former  dispositions  of  the  testator  >".  This 
may  also  be  either  written  or  nuncupative. 

But,  as  nuncufiative  wills  and  codicils  (which  were  for- 
merly more  in  use  than  at  present,  when  the  art  of  writing 
is  become  more  universal)  are  liable  to  great  impositions  and 
may  occasion  many  perjuries,  the  statute  of  frauds,  29  Car. 
II.  c.  3.  hath  laid  them  under  many  restrictions ;  except^hen 
made  by  mariners  at  sea,  and  soldiers  in  actual  service.  As 
to  all  other  persons,  it  enacts ;  1 .  That  no  written  will  shall 
be  revoked  or  altered  by  a  subsequent  nuncupative  one, 
except  the  same  be  in  the  lifetime  of  the  testator  reduced  to 
writing,  and  read  over  to  him,  and  approved ;  and  unless  the 
same  be  proved  to  have  been  so  done  by  the  oaths  of  three 
witnesses  at  the  least;  who,  by  statute  4  Sc  5  Ann.  c.  16.  must  , 
be  such  as  are  admissible  upon  trials  at  common  law.  2.  That 
no  nuncupative  will  shall  in  anywise  be  good,  where  the  estate 
bequeathed  exceeds  30/.  unless  proved  by  three  such  wit- 
nesses, present  at  the  making  thereof,  (the  Roman  law  re- 
quiring seven ",)  and  unless  they  or  some  of  them 
were  specially  required  to  bear  witness  thereto  by  fSOlj 
the  testator  himself;  and  unless  it  was  made  in  his 
last  sickness,  in  his  own  habitation  or  dwelling-house,  or 
where  he  had  been  previously  resident  ten  days  at  the  least, 
except  he  be  surprised  with  sickness  on  a  journey,  or  from 
home,  and  dies  without  returning  to  his  dwelling.  3.  That 
no  nuncupative  will  shall  be  proved  by  the  witnesses  after 
six  months  from  the  making,  unless  it  were  put  in  writing 
within  six  days.  Nor  shall  it  be  proved  till  fourteen  days 
after  the  death  of  the  testator,  nor  till  process  hath  first 
issued  to  call  in  the  widow,  or  next  of  kin,  to  contest  it,  if  they 
think  proper.  '  Thus  hath  the  legislature  provided  against 
any  frauds  in  setting  up  nuncupative  wills,  by  so  numerous 
a  train  of  requisites,  that  tjie  thing  itself  has  fallen  into  dis- 

m  Godolph.  p.  1.  c.  1,  leC.  3.  n  Inst.  %.  10.  4. 
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use ;  aad  is  hardly  ever  heard  of,  iMrt  ia  tte  oafy  i 
where  fkvor  ought  to  be  shewn  to  ity  wlveii  the 
surprised  by  sudden  and  violent  dickness*   ThetMlioaits; 
words  must  be  spoken  vrith  an  intent  to  bei|iieatli9  aolJBy 
loose  idle  discoi|rse  in  his  illness  ;  for  lie  nmst  tequietk 
hy-standers  to  bear  witness  of  such  bis  intendon^  theiriliaiMt 
be  made  at  home,  or  among  his  family  or  friends^  mirnhf 
unavoidable  accident;  to  prevent  impositiotisiV^diftitnacass 
it  must  be  in  his /a«r  sickness;  for,  if  he  recoverSyK^ 
alter  his  dispositions,  and  has  time  to  maketiwritiaiiril:k 
must  not  be  proved  at  too  long  a  distance  from  ^ttstiM^ 
death,  lest  the  words  should  escape  the  memoty  of  te  wit- 
nesses ;  nor  yet  too  hastily  and  without  notice,  lest^teir 
of  the  testator  should  be  put  to  inconvenience,  or  Iti^rM. 
As  to  written  wills,  they  need  not  any  wiiBisi  oFc&en^ 
publication.     I  speak  not  here  of  devises  of  haiii^iltti^ttt 
quite  of  a  different  nature;  being  conveyances tif «dtSI!xAet 
unknown  to  the  feodal  or  common   law,  and  txitteakt  tfee 
same  jurisdiction  as  personal  testaments.   But  a  lestiiicrtef 
chattels,  written  in  the  testator's   own  hand,  flKJoA  itlte 
neither  bis  name  nor  seal  to  it,  nor  witnesses  pr««at  J^^^ 
publication,  is  good  ;  provided  suflBcient  proof  can  be  WW 
it  is  his  hand -writing  o.      And   though  wntten  in  fOiAer 

man's  hand,  and  never  signed  by  the  testator,  ytX^ 
[502]     proved  to  be  according  to  his  instructions  andip- 

proved  by  him,  it  hath  been  held  a  good  tesUmOl 
of  tlie  personal  estate  p.  Yet  it  is  the  safer  and  more  prud«t 
way,  and  leaves  less  in  the  breast  of  the  ecclesiastical  judge, 
if  it  be  signed  or  sealed  by  the  testator,  and  pub  isbed  in  ^ 
presence  of  witnesses :  which  last  was  always  required  in  the 
time  of  Bractonq ;  or,  rather,  he  in  this  respect  has  implicitly 
copied  the  rule  of  the  civil  law. 

No  testament  is  of  any  effect  till  after  the  death  of  the 
testator.  "  Mim  omnc  testamentum  morte  conaummatum  nt ;  r* 
"  voluntas  testatoria  eat  ambulatoria  uague  ad  mortem  «■."   An^ 

o  Gotlolph.  p.  1.  c.  21.    Gilb.  Rep.  360.  q  L  a.  c. ». 

p  Corayns.  452,  3.  4.  r  Co.  Utu  U2. 
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therefore,  if  tltere  be  many  testaments,  the  last  overthrows  att 
the  former » :  but  the  republication  of  a  former  will  revokes  one 
of  a  later  date,  and  establishes  the  first  again t. 

Hbjice  it  follows,  that  testaments  may  be  avoided  three 
ways :  1 .  If  made  by  a  person  laboring  under  any  of  the  inca- 
pacities be^re-mentioned :  2,  By  making  another  testament  of 
a  later  date :  and,  3.  By  cancelling  or  revoking  it.  For,  though 
I  make  a  last  will  and  testament  in^vocable  in  the  strongest 
words,  yet  I  am  at  liberty  to  revoke  it :  because  my  own  act  oir 
words  cannot  alter  the  disposition  of  law,  so  as  to  make  that 
irrevocable  which  is  in  its  .own  nature  revocable  ».  For  thisy 
said  lord  Bacon  v,  would  be  for  a  man  to  deprive  himself  of 
that,  which  of  all  other  things  is  most  incident  to  human  con* 
dition  ;  and  that  is  alteration,  or  repentance.  It  hath  also  been 
held,  that,  without  an  express  revocation,  if  a  man,  who  hath 
made  his  will,  afterwards  marries  and  hath  a  child,  this  is  a 
presumpdve  or  implied  revocation  of  his  former  will,  which  be 
made  in  his  state  of  celibacy »  (6).  The  Romans  were  also 
wont  to  set  aside  testaments  as  being  inofficiosay  deficient  in 
natur^  duty,  if  they  disinherited  or  totally  passed  by  (without 
assigning  a  true  and  sufficient  reason  y)  any  of  the 
children  of  the  testator  >.  But  if  the  child  had  any  [503] 
legacy,  though  ever  so  small,  it  was  a  proof  that  the 
testator  had  not  lost  his  memory  or  his  reason,  which  other- 
wise the  law  presumed  ;  but  was  then  supposed  to  have  acted 
thus  for  some  substantial  cause :  and  in  such  case  no  querela 
inofficioai  testamenti  was  allowed.  Hence  probably  has  arisen 
that  groundless  vulgar  error,  of  the  necessity  of  leaving  the 
heir  a  shilling  (7)  or  some  other  express  legacy,  in  order  to 

s  LJtt.  lec  168.  Perk.  478.  X  Loid  Ha)!!!.  441.    1  P.  Wmi.  804. 

t  Perk.  479.  y  See  book  L  eh.  10. 

U  8  Rep.  88.  Z  IiuC  8.  18.  1. 

w  Elem.  e.  19. 

(6)  Marriage,  and  the  birth  of  a  posthamous  child,  amount  to  a  revo- 
cation of  a  will  made  previous  io  the  marria^.  5  T.  JR.  49.  See  p. 
376.  n.  4.  ante. 

(7)  Thisy  I  conceive,  seldom  proceeds  from  ignorance,  but  in  general 
is  the  last  effiision  of  an  unforgiving  spirit,  desirous  of  leaving  an  insult 
VOL.  H.  .80 
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disinherit  him  effectually :  whereas  the  law  of  England  make^ 
no  such  constrained  suppositions  of  forgetfulness  or  insanity ; 
and  therefore,  though  the  heir  or  next  of  kin  be  totally  omitted, 
it  admits  no  querela  inofficioai^  to  set  aside  such  a  testament. 

We  are  next  to  consider,  yoiirM/y,  what  is  an  executor, 
and  what  an  administrator;  and  how  they  are  both  to  be 
appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  last  will  and  testament.  And  all 
persons  are  capable  of  being  executors,  that  are  capable  of 
making  wills,  and  many  othprs  besides  ;  as  feme-coYerts,  and 
infants :  nay,  even  infants  unborn,  or  in  ventre  mi  mere^  may 
be  made  executors  >.  But  no  in^t  can  act  as  such*  till  the 
age  of  seventeen  years ;  till  which  time  adminbtration  must 
be  granted  to  some  other,  durante  minore  aetateK  In  like 
manner  as  it  may  be  granted  durante  abaentiay  at  pendente  Ute  ; 
when  the  executor  is  out  of  the  realm  <=,  or  when  a  suit  is  com- 
menced in  the  ecclesiastical  court  touching  the  validity  of  the 
wili*^.  This  appointment  of  an  executor  is  essential  to  the  mak- 
ing of  a  will« :  and  it  may  be  performed  either  by  express  words, 
or  such  as  strongly  imply  the  same.  But  if  the  testator  makes 
an  incomplete  will,  without  naming  any  executors,  or  if  he 
names  incapable  persons,  or  if  the  executors  named  refuse  to 

act;  in  any  of  these  cases,  the  ordinary  must  g^nt 
[504]      administration  cum  testamento  annexo^  to  some  other 

person;  and  then  the  duty  of  the  administrator^  as  also 
when  he  is  constituted  only  durante  minore  aetatcy  is^c.  of  another, 
is  very  little  different  from  that  of  an  executor.  And  this 
was  law  so  early  as  the  reign  of  Henry  II ;  when  Glanvil  e 


a  West.  Sytnb.  p.  1.  mc.  635. 
b  Went.  OflT.  Ex.  c.  18. 
c  1  Liitv.343. 
d  2  P.  Wmi.  389.  590. 


e  Went.  e.  I.    Plowd.  28 L. 
flRoU.Alir.g07.    Comlk.80. 
fl  1.  7.  c.  6, 


•upon  record,  after  it  bn  ceased  to  produce  either  injury  or  disap< 
ppintroent. 
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informs  uS)  that  ^^  testamenti  executorea  eaae  debent  iij  guo9 
**  testator  ad  hoc  elegeritj  et  quibus  curam  ifiae  commiaerit ;  ai 
*'  vera  teatator  nuUoa  ad  hoc  nominaverit^  fioaaunt  firofiinqm  et 
**  conaanguinei  ifiaiua  defuncti  ad  id  faciendum  ae  ingerereJ* 

But  if  the  deceased  died  wholly  intestate,  without  making 
either  will  or  executors,  then  general  letters  of  administration 
must  be  granted  by  the  ordinary  to  such  administrator  as 
the  statutes  of  Edward  the  third  and  Henry  the  eighth, 
before-mentioned,  direct.  In  consequence  of  which  we  may 
observe  ;  1 .  That  the  ordinary  is  compellable  to  grant  admi- 
nistration of  the  goods  and  chattels  of  the  wife,  to  the  hus- 
band, or  his  representatives  ^ :  and  of  the  husband's  effects, 
to  the  widow,  or  next  of  kin ;  but  he  may  grant  it  to  either, 
or  both,  at  his  discretion*.  2.  That,  among  the  kindred, 
those  are  to  be  preferred  that  are  the  nciarest  in  degree  to 
the  intestate  ;  but,  of  persons  in  equal  degree,  the  ordinary 
may  take  which  he  pleases^.  3.  That  this  neameaa  or  pro- 
pinquity of  degree  shall  be  reckoned  according  to  the  com- 
putation of  the  civilians  * ;  and  not  of  the  canonists,  which 
the  law  of  England  adopts  in  the  descent  of  real  estates™  (8)  > 
because  in  the  civil  computation  the  intestate  himself  is  the 
terminua^  a  quo  the  several  degrees  are  numbered ;  and  not 
the  common  ancestor,  according  to  the  rule  of  the  canonists-. 
And  therefore  in  the  first  place  the  children,  or  (on  failure 
of  children)  the  parents  of  the  deceased,  are  entitled  to  the 
administration :  both  which  are  indeed  in  the  first  degree  > 
but  with  us"  the  children  are  allowed  the  preference®.  Then 

h  -Croi.  Car.  106.    Stat.  89  Car.  II.  e.  3.  n  Godolph.p.  2.  c  34.  sec.  1. 8  Vcm.  125. 

1  P.  Wins.  381.  o  In  Gt^rmajijr  there  was  a  long  dispuie 

i  Salk.  39.  Stra.  533.  whether  a  maa^i  chiUIrcn  should  inherit  his 

k  See  page  496.  etfinits  during  the  life  c^  their  grandfather ; 

I  Pn-c.  Chanc.  593.  which  depends  (as  we  shalf  see  hereafter)  on 

m  See  page  803. 807. 884.  the  tame  pritidplei  as  the  granting  of  admi* 


(8)  See  page  224,  note  12,  where  the  Editor  endeavours  to  shew 
that  the  canon  law  computation  is  of  no  aviul  whatever  in  the  descent 
of  real  estates. 
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follow  brothers  P,  grandfathers  q,  uncles  or  nephews^,  ^ 
the  females  of  each  class  respectively,)  and  lastly  coum 
4.  The  half  blood  is  adniiUed  to  the  administratioQ  as  id 
as  the  vhole ;  for  they  are  of  the  kindred  of  the  intestatt, 
and  only  excluded  from  inheritances  of  land  upon  feocbl 
reasons*     Therefore  the  brother  of  the  half  blood  sfaaU  ex- 
clude the  uncle  of  the  whole  blood  «  ;  and  the  ordixaiy  oay 
grant  administration  to  the  sister  of  the  half,  or  the  brotlKr 
of  the  whole  blood,  at  his  own  discretion '.     5.  U  Bose  of 
the  kindred  will  take  out  administration,  a  creditor  may,  bf 
custom,  do  it«.   6.  If  the  executor  refuses,  or  dies  intestite) 
the  administration  may  be  granted  to  the  residuary  l^ileei 
in  exclusion  of  the  next  of  kin^.      7.  And,  lastly,  dicori- 
nary  may,  in  defect  of  all  these,  commit  administradoo  (»ht 
might  have  done  *  before  the  statute  of  Eldward  II/J  tosucfc 
discreet  person  as  he  approves  of:  or  may  gnat  him  \cttftn 
ad  colligendum  bona  de/unciiy  which  neither  makes  him  tit- 
cutor  nor  administrator;  his  only  business  being  to  keep  the 
goods  in  his  safe  custody  y,  and  to  do  other  acts  for  the  bese- 
fit  of  such  as  are  entitled  to  the  property  of  the  dccea«4'. 
If  a  bastard,  who  has  no  kindred,  being  nuliiu^Jiiiutjcraj 
•ne  else,  that  has  no  kindred,  dies  intestate,  and  lisiMNKi 
wife  or  child,  it  formerly  hath  been  held  ^  that  the  oi^Bffy 
might  seize  his  goods  and  dispose  of  them  >»  itiotnm. 
But  the  usual  course  now  is  for  some  one  to  procure  letters 
patent,  or  other  authority  from  the  king  ;  and  then  the  01^ 

nittratioin.   At  last  it  was  ag«ed  at  the  diet  q  Prec.  Cliuic.  $37.   1  P.  Wma.  fi- 

«f  Areiuberg,  about  the  middle  of  the  tenth  r  Atk.  455. 

cGDtvrjr*  that  the  po^nt  should  be  decided  bjr  si  Venir.  425. 

eoinbat.   Accordingly,  an  equal  number  of  t  Ak-yn.  36.    Styi.  74. 

champions  being  chosen  on  both  sides,  those  u  Salk.  38. 

of  the  children  obtained  the  rictory,  and  so  w  1  SUl.  281.  1  Venir-  219. 

the  law  was  established  in  their  fa^-or,  that  x  PIowd.-278. 

the  issue  of  a  person  deceased  shall  be  enti-  y  Wentw.  ch.  14. 

tied  to  hi*  goods  and  chattels  in  preference  x  2  Inst.  398. 

to  his  parents.  (Mod.  Un.  Hist  uix.  38.)  a  Salk.  37. 
p  Hairis  in  Nor.  118.  c.  t. 
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nary  of  course  grants  adtnintstration  to  such  appointee  of  the 
crown *»  (9). 

The-  interest,  vested  in  the  executor  by  the  will  of  the 
deceased, 'may  be  continued  and  kept  alive  by  the  will  of  the 
same  executor :  so  that  the  executor  of  A*s  executor  is  to  all 
intents  and  purposes  the  executor  and  representative  of  A 
'  himself  c ;  but  the  executor  of  A's  administrator,  or  the  ad- 
ministrator of  A*s  executor,  is  not  the  representative  of  A  <*. 
For  the  power  of  an  executor  is  founded  upon  the  special  con- 
fidence and  actual  appointment  of  the  deceased ;  and  such  exe- 
cutor is  therefore  allowed  to  transmit  that  power  to  another, 
in  whom  he  has  equal  confidence :  but  the  administrator  of 
A  is  merely  the  officer  of  the  ordinary,  prescribed  to  him  by 
act  of  parliament,  in  whom  the  deceased  has  reposed  no  trust 
at  all :  and  therefore,  on  the  death  of  that  officer,  it  results 
back  to  the  ordinary  to  appoint  another.  And,  with  regard 
to  the  administrator  of  A's  executor,  he  has  clearly  no  privity* 
or  relation  to  A  ;  being  only  commissioned  to  administer  the 
effects  of  the  intestate  executor,  and  not  of  the  original  testa- 
tor. Wherefore  in  both  these  cases,  and  whenever  the  course 
of  representation  from  executor  to  executor  is  interrupted  by 
any  one  administration,  it  is  necessary  for  the  ordinary  to 
commit  administration  afresh,  o/"  the  goods  of  the  deceased 
not  administered  by  the  former  executor  or  administrator. 
And  this  administrator,  de  bonis  non^  is  the  only  legal  repre- 
sentative of  the  deceased  in  matters  of  personal  propety  ^. 
But  he  may,  as  well  as  an  original  adn^pustrator,  have  only  a 

b  3  p.  Wms.  33.  d  Bro.  Ahr.  tit.  adminiitrator.  7. 

c  Stat.  25  Edw.  IIL  It.  5.  c  5.  1  Leon.  275.  e  StyL  ns. 


(9)  Where  a  bastard  dies  intestate  without  wife  or  issue,  the  king  is 
entitled  to  his  personal  property  as  administrator ;  but  it  is  usual  for 
the  crown  to  g^ant  the  administration  of  it  to  some  relation  of  the 
bastard's  father  or  mother,  reserving  one  tenth  or  other  small  propor- 
tion of  it.  1  Wood.  398. 
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limited  or  ^ftecial  administration  cohnnitted  to  his  cire^-B: 
of  certain  specific  effects,  such  as  a  term  of  years  «m!^ 

like ;  the  rest  being  committed  to  others'. 
[507]         Having  thus  shewn  what  is,  and  who  mxfht^m 

executor  or  administrator,  I  proceed  now<,JlfildyaA 
lastly  >  to  inquire  into  some  few  of  the  priticlpal  points  of  t&efr 
office  and  duty.     These  in  general  are  very  much  the  suae 
in  both  executors  and  administrators;  excepting,  first,  durt 
the  executor  is  bound  to  perform  a  will,  Ti^hich  an  sdouois- 
trator  is  not,  unless  where  a  testament  is  annexed  to  his 
administration,  and  then  he  differs  still  less  from  aa  execu- 
tor :  and  secondly,  that  an  executor  may  do  many  acts  before 
he  proves  the  wilU  (10),  but  an  administrator  may  doDoduo^ 
till  letters  of  administration  are  issued  ;  for  the  fbrmertfemet 
his  power  from  the  will  and  not  from  the  probate^  t6e  fatter 
owes  his  entirely  to  the  appointment  of  the  or&ary.   If  a 
stranger  takes  upon  him  to  act  as  executor,  witliOTit  any  jroji 
authority  (as  by  intermeddling  with  the  goods  of  the  deceaseds 
and  many  other  transactions  ^)  he  is  called  in  law  an  cxcoitor 
of  his  own  wrong,  de  son  tort,  and  is  liable  to  all  thctrwbk 
of  an  executorship,  without  any  of  the  profits  oradTazrt^: 
but  merely  doing  acts  of  necessity  or  humanity,  asVx)^ 
up  the  goods,  or  burying  the  corpse  of  the  deceased,  nifiwft 
amount  to  such  an  intermeddling,  as  will  charee  a  man  as 
executor  of  his  own  wrong*.     Such  a  one  cannot  brine za 

r  1  RolL  Ahr.  008.  Godolph.  p.  2.  e.  30.  Salk.  3fl.         i  a  Kep.  33,  34. 

K  Wentw.  ch.  3.  ^  k  Wentw.  ch.  14.  Stat.  43  Efci.  c  t 

h  ComTfu.  151.  1  Dv^r.  165. 


(10)  He  may  commence  an  action,  but  he  cannot  declare  in  the  actioo, 
before  probate ;  for  when  he  declares,  he  must  produce  in  court  the 
letters  testamentary.  And  lie  may  release  or  pay  a  debt ;  may  assent  to 
a  legacy,  and  be  sued  before  probate ;  and  do  other  acts  which  seem 
to  be  fully  enumerated  in  1  Saik,  299,  and  Cotn»  Di^.  Admin.  B  9. 
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action  himself  in  right  of  the  deceased  ">,  but;action8  may  be 
brought  against  him ^  And,  in  all  actions  by  creditors,  against 
such  an  officious  intruder,  he  shall  be  named  an  executor, 
generally  "  ;  for  the  most  obvious  conclusion,  which  stningers 
can  form  from  his  conduct,  is  that  he  hath  a  will  of  the  de- 
ceased, wherein  he  is  named  executor,  but  hath  not  yet  taken 
probate  thereof®.  He  is  chargeable  with  the  debts  of  the 
deceased,  so  far  as  assets  come  to  his  hands  p  :  and,  as  against 
creditors  in  general,  shall  be  allowed  all  payments  made  to 
«ny  other  creditor  in  the  same  or  a  superior  degree  %  himself 
only  excepted  ■*.  And  though,  as  against  the  rightful 
executor  or  administrator,  he  cannot  plead  such  pay-  [508] 
ment,  yet  it  shall  be  allowed  him  in  mitigation  of 
damages* ;  unless  perhaps  upon  a  deficiency  of  assets,  where- 
by the  rightful  executor  may  be  prevented  from  satisfying 
his  own  debt'  (11).  But  let  us  now  see  what  arc  the  power 
and  duty  of  a  rightful  executor  or  administrator. 

1 .  He  must  bury  the  deceased  in  a  manner  suitable  to  the 
estate  which  he  leaves  behind  him.  Necessary  funeral  ex- 
penses are  allowed,  previous  to  all  other  debts  and  charges ; 
but  if  the  executor  or  administrator  be  extravagant,  it  is  a 
species  of  devastation  or  waste  of  the  substance  of  the  de- 
ceased, and  shall  only  be  prejudicial  to  himself,  and  not  to  the 
creditors  or  legatees  of  tlie  deceased  ". 

2.  The  executor,  or  the  administrator  durante  minore 
aetate,  or  durante  absentia^  or  cum  testamento  annexe,  must 


m  Bro.  Abr.  t.  tulministrattfr.  I. 

n  5  Rep.  31. 

o  12  Mud.  471. 

p  Dyer.  166. 

q  1  Chan.  Cas.  33. 


r  5  Rep.  30.    Moor.  527. 

s  12  Mod.  441.  471. 

t  WeAtw.  du  14. 

u  Salk.  106.    Godolph.  p.  1,  c.  26.  lec.  2. 


(11)  It  is  held,  that  the  least  intermeddling'  with  the  effects  of  the 
intestate,  even  milking  cows,  or  taking  a  dog,  will  constitute  an  execu- 
tor </e  son  tort.  By.  166.  An  executor  of  his  own  wrong  will  be  liable  to 
an  action,  unless  he  has  delivered  over  the  goods  of  the  intestate  to  the 
I'ightful  administrator  before  the  action  is  brought  against  him.  And  he 
•cannot  retain  the  intestate's  property  in  discharge  of  his  own  debt, 
althouifh  it  is  a  d<ibt  of  a  superior  degree.   3  T.  JR.  590.   2  T.  R.  100. 
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prove  the  vfilf  of  the  deceased  ^     which  is  d^BC  eitberi 
common  /brniy  which  is  only  upon  his  own  oath  before  k 
ordinary,  or  his  surrogate  ;  or  per  ieste^y  in  more  sokm 
iona  of  law,  in  case  ^he  validity  of  the  will  be  di^Kited*. 
When  the  will  is  so  proved)  the  original  must  be  depositd 
in  the  registry  of  the  ordinary  ;   and  a  <:Qpy  thereof  in  panii- 
ment  is  made  out  under  the  seal  of  the  ordinary,  and  dd[iFe^ 
ed  to  the  es^ecutor  or  administrator,  together  with  a  at* 
tificate  of  its  having  been  proved    before  him :  all  v^ 
together  is  usually  styled  the /^ro6a/e.     In  defect  of  any  wiUi 
the  person  entitled  to  be  administrator  must  also  at  this  period 
take  out  letters  of  administration  under  the  seal  of  the  oftb- 
nary;  whereby  an  executorial  power  to  collect  and  admitt^teT} 
that  is,  dispose  of  the  goods  of  the  deceased,  is  vestedinhia* 
and  he  must,  by  statute  22  &  23  Car.  II.  c.  \0,  eater  into  $ 
bond  with  sureties,  faithfully  to  execute  his  tnat    Kail  the 
goods  of  the  deceased  lie  within    {tie   same,  iunsdicUon,  a 
probate  before  the  ordinary,   or   an  administTatkiii 
[509  j     granted  by  him,  are  the  only   proper  odcs  :  but  if 
the  deceased  had  bona  notabiUay  or  chattels  tD  the 
value  of  2i  hundred  shilUngSy  in  two  distinct  dioceses  or  juiis- 
dictions,  then  the  will  must  be  proved,  or  adminlstmaB taken 
out,  before  the  metropolitan  of  the  province,  by  way  <rf  «?wail 
prerogaUve*;  whence  the  courts  where  the  validity  oi«ai^ 
wDls  is  tried,  and  the  offices  where  they  are  registered,  ait 
called  the  prerogative  courts,  and  the    prerogadve  oBcts, 
of  the  provinces  of  Canterbury    and   York.       Lyndcwode, 
who  flourished  in  the  beginning  of  the  fifteenth  ccnturf, 
and  was  official  to  archbishop   Chichele,    interprets  \iiesc 
hundred  shillings  to  signify  aolidos    Ug^ales  s    of  which  be 
tells  us  seventy-lwo  amounted  to  a  pound  of  gold,  which  in 
his  time  was  valued  at  fifty  nobles   or   16/.  13*.  4rf.    He 
therefore    computes >'   that  the   hundred     shillings,    whid 
constituted    bona  notabilia^   were    then     equal    in    current 
'  money  to  23/.  3«.  Q\d,     This  will  account  for  what  is  said 


w  Godolplup.  I.e. 20.  sec  4. 
X  4lxifl.335. 


7  Proclnc,  1.  3.  1. 13.  c.  Hem,  v.  cents^ 
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in  our  ancient  books,  that  bona  notabilia  in  the  diocese  of  Lon« 
don  »,  and  indeed  every  where  else  »,  were  of  the  value  of  ten 
pounds  by  comfiontion :  for,  If  we  pursue  the  calculations  of 
Lyndewode  to  their  fiill  extent,  and  consider  that  a  pound  of 
gold  b  now  almost  equal  in  value  to  an  hundred  and  fifty  nobles, 
we  shall  extend  the  present  amount  of  bona  notabilia  to  nearly 
70/.     But  the  makers  of  the  canons  of  1 603  understood  this 
ancient  rule  to  be  meant  of  the  shillings  current  in  the  reign  of 
James  I,  and  have  therefore  directed**  xYizXjtve  fiountU  shall  for 
the  future  be  the  standard  of  bona  notabiUa^  so  as  to  m&ke  the 
probate  fall  within  the  archiepiscopal  prerogative.      Which 
prerogative  (properly  understood)  is  grounded  upon  this  rea-r 
sonable  foundation :   that,  as  the  bishops  were  themselves  ori<« 
ginally  the  administrators  to  all  intestates  in  their  own  diocese, 
and    as  the   present  administrators  are   in  effect  no   other 
than  their  officers  or  substitutes,  it  was  impossible  for  the 
bishops,  or  those  who  acted  under  them,  to  collect  any  goods  of 
the   deceased,  other  than  such  as  lay  within  their 
own  dioceses,  beyond  which  their  episcopal  authority     [510] 
extends  not.     But  it  would  be  extremely  troublesome, 
if  as  many  administrations  were  to  be  granted,  as  there  are 
dioceses  within  which  the  deceased  had  bona  notabilia  ;  besides 
the  uncertainty  which  creditors  and  legatees  would  be  at,  ii^ 
ease  different  administrators  were  appointed,  to  ascertain  the 
fund  out  of  which  their  demands  are  to  be  paid.     A  preroga-i 
tive  is  therefore  very  prudently  vested  in  the  metropolitan  of 
each  province,  to  make  in  such  cases  one  administration  serve 
for  all.     This  accounts  very  satisfactorily  for  the  reason  of 
taking  out  administration  to  intestates,  that  have  large  and  dif-? 
fusive  property,  in  the  prerogative  court :  and  the  probate  of 
wills  naturally  follows,  as  was  before  observed,  the  power  of 
granting  administrations ;  in  order  to  satisfy  the  ordinary  that 
the  deceased  has,  in  a  legal  manner,  by  appointing  his  own 
executor,  excluded  him  and  his  officers  from  the  privilege  of 
administering  the  effects. 

s  4  Imt.  335.    Godolpb.  p.  S.  c,  22.  n  Flowd.  381.  |>  mf^*  99,^ 
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3.  The  executor  or  adminifttrator  is  to  make  an  iavaisvf* 
of  all  the  goods  and  chattels,  whether  in  possesion  or  tctki, 
of  the  deceased ;  which  he  is  to  deliver  in  to  the  ordinary  iipa 
oath,  if  thereunto  lawfully  required. 

4.  He  is  to  coileci  all  the  goods  and  chattels  so  inftntoriedi 
and  to  that  end  he  has  very  large  powers  and  interests  coaib^- 
red  on  him  by  law ;  being  the  representative  of  the  dccesed^ 
and  having  the  same  property  in  his  goods  as  the  principd  bd 
when  living,  and  the  same  remedies  to  recover  them.   Afid  if 
there  be  two  or  more  executors,  a  sale  or  release  bj  ooe  of 
them  shall  be  good  against  all  the  rest «  ;  but  in  case  of  adnu- 
nistrators  it  is  otherwise  f.     Whatever  is  so  recovered,  that  is 
of  a  saleable  nature  and  may  be  converted  into  ready  monej,  is 
called  asitetif  in  the  hands  of  the  executor  or  administritorf; 
that  is  sufBcient  or  enough  (from  the   French  astfzj  to  nuke 
him  chargeable  to  a  creditor  or  leg^tee^  so  &rjssuchf;pods 

and  chattels  extend.  Whatever  assets  so  come  to  Vu& 
[511]     hands  he  may  convert  into  ready  money,  to  ansver  the 

demands  that  may  be.  made  upon  him  (12):  irhichis 
the  next  thing  to  be  considered  ;  for, 

5.  The  executor  or  administrator  must  /ray  the  debtfdik 
deceased.     In  payment  of  debts  he  must  observe  the  raks  of 
priority;  otherwise,  on  deficiency  of  assets,  if  he  paysthntoC 
a  lower  degree  first,  he  must  answer  those  of  a  higher  oolcC 
his  own  estate.     And,  first,  he  may  pay  all  funeral  cbargcS) 
and  the  expense  of  proving  the  will,  and  the  like.     Sccoo^y* 
debts  due  to  the  king  on  record  or  specialty  *».     Thirdly,  such 
debts  as  are  by  particular  statutes  to  be  preferred  to  all  others; 
as  the  forfeitures  for  not  burying  in  woollen  i,  money  due  u^ 


e  Stat.  31  Hciii.  VIU.e.  i. 
d  X^o.  Litu  909. 
e  Dyer,  ^. 


f  1  Atk.  460. 

g  Scep«geS44. 

h  1  And.  129. 

i  Stat,  30  Car.  n.  c  5. 


(12)  The  goods  of  a  testatoi/in  the  possession  of  the  executor,  a»- 
not  be  taken  in  executionof  a  judgment  in  an  action  brought  against  tbe 
executor m his Q>rfKright.    4  71^621. 
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poors  rates  *^9  for  letters  to  the  post  office  S  and  some  others. 
Fourthly^  debts  of  record ;  as  judgments,  (docqiietted  accord- 
ing  to  the  statute  4  8c  5  W.  8c  M.  c.  20.)  statutes  and  recogni* 
zances°>  (13).  Fifthly,  debts  due  on  special  contracts;  as 
for  rent,  (for  which  the  lessor  has  often  a  better  remedy  in 
his  own  hands,  t)^  distreining,)  or  upon  bonds,  covenants,  and 
the  like,  under  seal  ^  ( 1 4).  Lastly,  debts  on  simple  contracts^ 
viz,  upon  notes  unsealed,  and  verbal  promises.  Among  these 
simple  contracts,  servants  wages  are  by  some  °  with  reason 
preferred  to  any  other :  and  so  stood  the  ancient  law,  accord- 
to  BractonP  and  FletaS  who  reckon  among  the  first  debts  to 
be  paid,  aervitia  aervientium  et  sti/iendia /amulorum.  Among 
debts  of  equal  degree,  the  executor  or  administrator  is  allowed 
to  pay  himself  first,  by  retaining  in  his  hands  so  much  as  his 
debt  amounts  to'*.  But  an  executor  of  his  own  wrong  is  not 
allowed  to  retain :  for  that  would  tend  to  encourage  creditors 
to  strive  who  should  first  take  possession  of  the  goods  of  the 
deceased ;  and  would  besides  be  taking  advantange  of  his  own 
wrong,  which  is  contrary  to  the  rule  of  law*.  If  a 
creditor  constitutes  his  debtor  his  executor,  this  is  a  [512]] 
release  or  discharge  of  the  debt,  whether  the  execu* 
tor  acts  or  no  < ;  provided  there  be  assets  sufficient  to  pay  the 
testator's  debts  :  for  though  this  discharge  of  the  debt  shall 
take  place  of  all  legacies,  yet  it  were  unfair  to  defraud  the 
testator's  creditors  of  their  just  debts  by  a  release  which  is 
absolutely  voluntary  °.  Also,  if  no  suit  is  commenced  against 


k  Stat.  17  Geo.  IL  c  38. 

1  Stat.  0  Amu  c  10. 

m  4  Rep.  60.  Cro.  Car.  303. 

n  Wentw.  ch.  12. 

•  1  Roll.  Abr.  987. 

p  LS-cSO. 


q  1. 2.  e.  50^  tee.  10. 

r  10  Mod.  400.  See  toL  IIL  p.  18, 

•  5  Rep.  30. 

t  Plovrd.  184.  Salic  909. 

u  Salk.  303.   1  RoU.  Abr.  031. 


(13)  To  this  class  of  debts  must  be  added  a  decree  of  a  court  of 
equity.  3  P.  Wnu.  401. 

(14)  A  court  of  equity  will  order  voluntary  bonds  or  other  special 
contracts,  without  consideration,  to  be  postponed  to  simple  contract 
debts.  3  P,  Wtm*  222. 
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him,  the  executor  may  pay  any  one  creditor  in  equal  dcfv 
his  whole  debt,  though  he  has  notbing  left  for  the  rest:k^ 
Ivithout  a  suit  commenced^  the  executor  has  no  legal  oatix 
ofthedcbt^(l5). 


#  Dyer.  9Z.  2  Ijeon.  oa 


Jtm 


(15)  After  a  suit  is  commenced,  the  executor  or  administntor  auy 
fctill  give  a  preference  to  other  creditors  of  the  same  degree,  bf  cgb* 
fessing  a  judgment  to  them  for  the  real  amount  of  their  debts.  1  ?•  Wmt. 
295.  But  afler  a  bill  is  filed  by  a  creditor  Ibr  a  discorerr  of  ssMts  id 
t>ayment  of  his  debt,  the  executor  or  administrator  may  piT  ootto 
creditor  of  equal  degree  without  confessing'  a  judgment  3F.  JF«tf.40L 

The  course  of  administration,  or  payment  of  the  debts  acamSa^^ 
their  priority,  applies  only  to  legal  assets  {  but  as  natunl  equity  requires 
that  aU  the  creditors  of  the  testator  should  be  paid  equsllr,  wheatbeK' 
fore  the  testator  leaves  his  real  estate  to  trustees  or  to  executors,  vbo 
thus  become  trustees,  for  the  payment  of  his  debts,  these  ire  ci&ed 
equitable  assets,  because  a  court  of  equity  will  orderiAtlbecrediton 
to  be  paid  pari  fioiw,  or  an  equal  share  out  of  this  fiiiii.  lBn,)3l 
3  Jtk,  50. 

And  even  where  specialty  creditors  have  received  part  of  thw  deto 
t>atofthe  personal  estate,  a  court  of  equity  will  restnin  thesi  &vB 
deceiving  any  part  of  the  equitable  fund,  till  all  the  other  credi«w  arc 
paid  an  equal  proportion  of  their  debts.   3  /*.  Wins.  322. 

The  personal  estate  is  said  to  be  the  natural  fund  Ibr  thepijvat«( 
debts,  yet  it  will  be  exonerated  if  the'  testator  leaves  by  his  in&  «(• 
ficient  real  property  for  the  payment  of  his  debu,  provided  itiitbe 
manifest  intention  that  the  personal  estate  shall  be  exonerated,  ind^ 
the  real  estate  shall  be  alone  applied  to  that  purpose.   1  Bn.^ 
2  Bro.  60. 

If  lands  descend  to  the  heir  charged  by  the  testator  with  hisdeta, 
there  it  shall  be  liable  to  aU  his  debU,  although  it  shall  be  conadotd 
as  legal  assets,  and  they  shall  be  paid  according*  to  their  priority.  2  M- 
290.  1  P,  Wmi.  430.  The  equity  of  redemption  of  lands,  mortgiged 
in  fee,  is  equitoble  asseU ;  for  the  creditors  ean  have  no  relief  from  i^ 
but  in  a  court  of  equity.  2  Atk.  290» 
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6.  Wren  the  debts  are  all  (^scharged)  the  legacies  claim 
the  next  regard ;  which  are  to  be  paid  by  the  executor  so  fur 
as  his  assets  will  extend ;  but  he  may  not  give  himself  the 
preference  herein,  as  in  the  case  of  debts  ^. 

A  LxoACY  is  a  bequest,  or  gift,  of  goods  and  chattels 
by  testament ;  and  the  person  to  whom  it  was  given  is  styled 
the  legatee :  which  every  person  is  capable  of  being,  unless 
particularly  disabled  by  the  common  law  or  statutes,  as  trai«> 
tors,  papists,  and  some  others.  This  bequest  transfers  an 
inchQate  property  to  the  legatee  ;  but  the  legacy  is  not  perfect 
without  the  assent  of  the  executor :  for  if  I  have  u  general 
or  fiectmiary  legacy  of  1 00/.  or  a  aftecific  one  of  a  piece  of  plate, 

X  3  Vera.  434.  2  p.  Wms.  25. 


All  specialty  creditors,  where  the  testaitor  has  bound  himself  and 
his  heirs,  have  their  election,  whether  they  will  resort  to  the  heir,  who 
has  lands  by  descent,  or  to  the  executor,  for  payment  of  their  debts ; 
and  although  a  court  of  equity  will  not  interpose  Its  authority,  and 
compel  the  specialty  creditors  to  apply  to  the  heir,  yet  if  they  exhaust 
the  personal  fund,  ^or  leave  insufHcient  for  the  discharge  of  the  simple 
contract  creditors  and  legatees,  it  will  enable  these  to  stand  in  the 
place  of  the  specialty  creditors,  and  to  recover  from  the  heir  at  law 
the  amount  of  what  they  have  drawn  out  of  the  personal  fund.  1  Ves. 
312.    This  is  called  marshalling  the  assets. 

If  a  person  mortgages  an  estate  and  dies,  the  heir  at  law  shall  have 
the  estate  exonerated,  or  the  mortgage  diseharged  by  the  personal 
representative  out  of  the  personal  estate,  provided  it  does  not  interfere 
with  other  debts  and  legacies,  for  the  personal  estate  had  be^n  aug- 
mented to  that  extent  in  consequence  of  the  mortgage ;  and  therefore 
the  heir  at  law  shall  not  have  the  benefit  of  tlie  personal  estate  to  dis- 
charge a  mortgage,  which  was  not  brought  upon  the  estate  by  the  tes- 
tator or  intestate.    2  Cox*i  P.  Wmt,  664.  2  Bro,  101. 

If  a  testator  liaving  mortgaged  an  estate  devises  it  by  wiU,  and  per- 
mits  other  lands  to  descend  to  his  heir,  the  devisee  shall  have  the  estate 
devised  to  him  exonerated  out  of  the  personal  estate,  and  if  that  is 
insufficient,  by  the  heir  at  law.    2  Atk,  430. 
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I  cannot  in  eithtt  case  take  it  without  the  consent  of  tbes- 
cutor^  (16).  For  in  him  all  the  chattels  are  vested;  andti 
his  business  first  of  all  to  %be  whether  there  is  a  suffidentM 
left  to  pay  the  debts  of  the  testator :  the  rule  of  eqwtf  ha% 
that  a  man  must  be  just^  before  he  is  permitted  to  be  gcK- 
rous ;  or^  as  Bracton  expresses  the  sense  of  our  ancient  Inr', 
<<  de  bonU  defimcti  firimo  dedticenda  Munt  ea  quae  naanetn- 
<^  Bitatia  et  fioatea  quae  aunt  uH&tatisy  ei  ultimo  quae  ftiTTdbh 
<<  tatis.**  And  in  case  of  a  deficiency  of  assets,  all  the  geaerd 

le|^cies  must  abate  proportionahly*  in  order  to  pif 
[513]     the  debts ;  but  a  atiecijlc  leg^acy  (of  a  piece  of  pfate^ 

a  horse,  or  the  like)  is  not  to  abate  at  ill,  or  allot 
any  thing  by  way  of  abatement,  unless  there  be  not  sii£kieiit 
without  it».     Upon  the  same  principle,  if  the  legatees  W 
been  paid  their  legacies,  they  are  afterwards  haaad  to  re/uod 
a  ratable  part,  in  case  debts  come  in,  more  t&ao  suflkkatto 
exhaust  the  renduum  after  the  leg^acies  paid^.  Andt)u&\av 
is  as  old  as  Bracton  and  Fleta,  who  tell  usS  ^n  pberadnt 
"  deditOf  vei/ilus  legatumfueritj  ad  quae  cataUa  defimcti  wl 
«  9ufficiantj  Jiat  uhique  defalcation  cjcce/ito  regis  ftrhiltgay 
If  the  legatee  dies  before  the  testator,  the  legacjistloit 
or  lafised  legacy,  and  shall  sink  into  the  residuum.  And  if  a 


y  Co.  Litt.  111.  Akyn.  S9. 
B  LS.C80. 
a  2  Tern.  111. 


bniid.so5. 

c  Bmct.  1. 2,:e.  90. 


Plet.L2.cl7.«c-^ 


(16)  In  Decks  v.  Strutt,  S  T.  ^.  690,  it  was  determined  thati»icti« 
can  be  maintained  in  a  court  of  law  to  recorer  a  legacy,  though  it  bai 
before  been  decided  that  an  action  of  assumpsit  might  hare  bees 
brought  against  an  executor  in  his  own  right,  if  in  considentioB  d 
assets  in  his  possession  he  had  promised  to  pay  the  legatee  the  kgscj- 
Conp,  284.  289. 

But  if  the  executor  assents,  an  action  at  law  may  be  maintained  ilf 
a  specific  legacy,  as  for  a  lease  or  any  other  chattel.  3£4ut,l20. 


CHAP.  32.  OP  THINGS.  513 

cmtingcfU  legacy  be  left  to  any  one ;  as  when  he  attains,  or  if 
he  attains,  the  age  of  twenty-one ;  and  he  dies  before  that  time ; 
it  is  a  lapsed  legacy  ^.  But  a  legacy  to  one,  to  be  paid  when  he 
attains  the  age  of  twenty-one  years,  is  a  veHed  legacy;  an 
interest  which  commences  in  praeMenU^  although  it  be  solvent 
dum  in/uturo  (\7)  :  and,  if  the  legatee  dies  before  that  age,  his 
representatives  shall  receive  it  out  of  the  testator's  personal 
estate,  at  the  same  time  that  it  would  have  become  payable,  in 
case  the  legatee  had  lived  (18).    This  distinction  is  borrowed 

d  Dyer.  A,  1  Eqo.  Cas.  abr.  195. 


(17)  If  the  legacy  is  g^ven  when,  or  if  the  legatee  Attains  a  certain 
9ge,  or  to  him  at  that  age,  the  time  is  said  to  be  annexed  to  the  sub- 
stance of  the  legacy,  and  it  is  not  vested  or  transmissible  to  his  repre- 
sentatives if  the  legatee  dies  before  that  age ;  but  if  it  is  payable  at 
that  age,  or  vtheu,  or  if  he  attains  it,  the  time  is  said  to  be  annexed  to 
the  payment  only,  and  the  legacy  is  vested  and  transmissible  though 
he  should  die  without  ever  arriving  at  that  age.  2  Atk,  128.  This  is 
a.trifiing  distinction,  and  understood  or  attended  to  by  few  testators, 
who  make  their  own  wills.  If  the  testator  gives  a  legacy  without 
referring  the  time  to  the  payment,  it  will  notwithstanding  be  vested,  if 
he  gives  the  interest  until  that  time.  2  Bro,  3.  But  this  rule  will  not 
extend  to  a  maintenance  less  than  the  interest  3  Bro.  416.  But  if 
lands  are  devised,  noken  the  devisee  attains  a  certain  age,  the  interest 
in  the  estate  will  be  vested,  and  upon  the  death  of  the  devisee  before 
that  age,  will  descend  to  his  heir.    3  T,  i?.  41. 

(18)  But  where  a  legacy  is  given  to  another,  in  case  the  first  legatee 
dies  under  twenty-one  or  a  certain  age,  the  legacy  must  be  paid  upon 
the  death  of  the  infant  And  where  it  is  not  given  over  to  another,  if 
it  bears  interest,  his  representative  shall  be  entitled  to  it  immediately ; 
but  if  the  interest  allowed  by  the  testator  is  less  than  the  interest  allowed 
hy  a  court  of  equity,  the  executor  of  the  testator  shall  be  entitled  to  the 
diiference  until  the  first  legatee  would  have  arrived  at  the  age  prescrib- 
ed by  the  tesUtor.  2  P.  Wms.  478.    1  Bro.  105. 

A  bequest  of  a  residue  or  fund^to  all  the  children  of  A,  to  be  paid 
when  they  shall  attain  the  age  of  twenty-onci  must  be  dirided  among 
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from  the  civil  law  « ;  and  its  adoption  in  oar  courts  is  not  so 
much  owing  to  its  intrinsic  equity,  as  to  its  having  been  before 
adopted  by  the  ecclesiastical  courts.  For,  since  the  chancery 
has  a  concurrent  jurisdiction  with  them,  in  regard  to  the  reco- 
very of  legacies,  it  was  reasonable  that  there  should  be  a  coo- 
fermity  in  their  determmations ;  and  that  the  subject  should 
have  the  same  measure  of  justice  in  whatever  court  he  suedCi 
But  if  such  legacies  be  charged  upon  a  real  estate,  in  both  cases 
they  shall  lapse  for  the  benefit  of  the  heirs  ;  for,  with  regard 
to  devises  affecting  lands,  the  ecclesiastical  court  hath  no  cod- 
ciurent  jurisdiction  (19).     And,  in  case  of  a  vested  legacy,  due 

immediately,  and  charged  on  land  or  money  in  the 
[514]     funds,  which  yield  an  immediate  profit,  mterest  shall 

be  payable  thereon  from  the  testator's  death;  but  if 
charged  only  on  the  personal  estate,  which  cannot  be  immedi* 

e  f/:  35. 1. 1  6*  S.  f  1  Eqn.  Cms.  abr.  »f.  p  »  P.  Win».flOl. 


those  only  who  are  in  existence,  when  the  eldest  attains  that  agt* 
3  Bro.  404. 

Where  a  legacy  was  given  to  the  eldest  child  of  A  upon  the  deal& 
of  By  A  had  at  the  death  of  B  only  iUeg^timate  children^  but  had  after* 
wards  a  legitimate  child,  it  was  held  that  neither  could  take,  the  fint 
not  legally  answering  the  description,  and  the  second  not  existing  when 
the  legacy  was  to  vest.    6  Va.  jun.  43. 

(19)  It  is  generally  true,  that  both  portions  created  by  deed  or 
will,  and  legacies  which  are  to  be  raised  out  of  real  property,  and  to  be 
paid  upon  a  future  day,  shaU  never  be  raised  if  the  person  to  whom 
they  are  given  dies  before  the  day  of  payment  But  legacies  and  por* 
tions  in  a  will  shaU  be  raised,  if  the  time  of  payment  is  postponed  on 
account  of  the  circumstance$  of  the  testator's  estate,  and  not  on  accoomt 
of  the  circumstances  of  the  legatee  ;  or  where  it  is  the  apparent  inten- 
tion of  the  testator,  notwithstanding  the  death  of  the  legatee  prior  to 
the  time  specified.  If  the  portions  are  to  be  raised  out  of  land,  and  no 
time  is  limited,  although  the  cases  upon  the  subject  are  contradictory, 
it  seems  they  shall  sink  into  the  estate,  if  the  children  die  before  they 
^e  wanted.  See  tlie  cases  upon  this  subjec;  fully  collected  in  2  CVxV 
P.  Wmt.  612,  and  Harg,  Co,  Litt.  237. 
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ately  got  in,  it  shall  carry  interest  only  from  the  end  of  the 
year  after  the  death  of  the  testator^  (^0)' 

Besides  these  formal  legacies,  contained  in  a  man's  will 
and  testament,  there  is  also  permitted  another  death«bed  dis- 
position of  property  ;  which  is  called  a  donation  eauaa  mortis. 
Apd  that  is,  when  a  person  in  his  last  sickness,  apprehending 
his  dissolution  near,  delivers  or  causes  to  be  delivered  to  ano- 
ther the  possesaion  of  any  personal  goods,  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceased  upon 
his  banker,)  to  keep  in  case  of  his  decease  (21).  This  gift,  if 
the  donor  dieS}  nc^ds  not  the  assent  of  his  executor :  yet  it 
shall  not  prevail  against  creditors ;  and  is  accompanied  with 
this  implied  trust}  that,  if  the  donor  lives,  the  property 
thereof  shall  revert  to  himself,  being  only  given  in  contem- 
plation of  death,  or  mortis  causa  K  This  method  of  donation 
might  have  subsisted  in  a  state  of  nature,  being  always 
accompanied  with  delivery  of  actual  possession  ^ ;  and  so  far 
differs  from  a  testamentary  disposition :  but  seems  to  have 
been  handed  to  us  from  the  civil  lawyers  >,  who  themselves 
borrowed  it  from  the  Greeks". 

7.  When  all  the  debts  and  particular  legacies  are  dis- 
charged, the  surplus  or  residuum  must  be  paid  to  the  residuary 

h  2  p.  Wnu.  26, 27.  m  Thcreit  a  rpiy  complete  iHmoCm fviareir 

i  Prec.  Chanc  269.    1  P.  Wmt.  406.  441.     omjo,  in  the  Odyssey,  b.  17.  t.  78.  made  by 

3  P.  Wnu.  357.  Telemachus  to  his  friend  Pitaeos;  and  ano* 

k  Law  of  forTeit.  16.  ther  by  Hercules,  in  the  Alcettet  of  Evripi* 

I  Iast.2. 7. 1.  FC  L  3Q. t.  6.  des,  v.  1C9?. 


(20)  A  pecuniary  legacy,  given  by  a  parent  to  a  legitimate  child* 
shall  carry  interest  from  the  death  of  the  testator ;  otherwise  the  child 
mig^t  perish  within  the  year  for  want  of  maintenance.  1  Ves.  310. 

(21)  There  may  be  a  donatio  cauta  mortis  of  bonds,  bank-notes,  and 
bills,  payable  to  bearer,  but  not  of  other  promissory  notes  or  bills  of 
exchange,  these  being  cfioses  in  action  'which  cannot  pass  by  a  delivery ; 
3  P.  Wftu.  357.  and  2  Tw.  431,  where  tliis  subject  is  largely  discussed 
by  lord  Hardwicke. 

VOX.  II,  82 
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legalecf  if  any  be  appointed  by  the  will ;  and  if  thcitk 
noatj  it  was  long  a  settled  notion  that  it  devolved  to  the» 
Clitoris  own  usey  by  virtue  of  his  execatorahip  ".  But  vk* 
ever  gpround  there  might  have  been  formerly  for  thb  opow 
it  seems  now  to  be  nnderstood<>  with  this  restrictioD;  tht 
although  where  the  executor  has  no  leg^acy  at  all  the  rmdt^' 
shall  in  general  be  his  own^  yet  wherever  tkit  is 
[5 1 53  sttfikient  on  the  &ce  of  a  will,  (by  means  of  1  com- 
petent legacy  or  otherwise^)  to  imply  that  Uie  tciti- 
tor  intended  his  executor  should  not  have  the  residue,  tki 
undevised  surplus  of  the  estate  shall  go  to  the  next  of 
kin,  the  executor  then  standing  upon  exactly  the  same  Ibot- 
ing  as  an  administrator  (23) :  concerning^  whom  iadeed  there 


B  Fertdni.  fSS.  550.  L«< 

o  Pree.  Chane.  SIS.    1  P.  Wnu.  7.  H4.     1777. 
S  P.  Wbw.  S3t.   3  P.  Wm.  4S.  IM.  Scm. 


rm.9AF' 


(22)  Courts  of  equity  now  construe  executors  to  be  trateei'fcrtke 
next  of  kin  in  all  cases  where  a  fair  inference  can  be  coQected  froa 
the  expressions  and  circumstances  of  the  will,  that  such  viitktt»> 
tator*s  intention.  Where  a  legacy  is  given  to  a  aole  executor,  it  iMf 
a  reasonable  conclusion,  that  the  testator  intended  to  ne  Ub  tkis' 
:^one  as  a  satisfaction  and  recompense  for  his  txx>uble ;  for  it««^^ 
absurd  to  give  him  expressly  a  part,  if  it  were  intended  that  he  Md 
have  the  whole,  or,  according  to  a  quaint  phrase,  he  cannot  take  aBai 
some.    And  this  inference  is  not  repelled  where  a  wife  is  the  exeo- 
trix,  or  the  next  of  kin  has  also  a  legacy.    But  an  exccptioB  outrf  t 
legacy  in  favor  of  an  executor,  does  not  raise  such  an  impfiotkia  » 
to  exclude  him  from  the  benefit  of  the  residue  ;  as  where  the  ose  of  i 
service  of'plate  is  given  to  the  executor  for  his  life,  and  aflerhisM^ 
it  is  bequeathed  to  another,  for  such  an  excepticm  is  perfectly  conoA- 
ent  with  the  bequest  of  the  residue,  and  the  executor  could  not  hue 
had  the  benefit  of  the  ezcep^on  without  a  special  description  of  H.  So 
also  where  a  legacy  is  given  to  one  of  two  or  more  co-cxecuton,  ff 
where  unequal  legacies  are  given  to  co-executors,  they  shall  take  tk 
residue,  for  this  might  be  done  by  the  testator,  not  in  favor  of  his  next 
of  kin.  but  with  an  intent  to  shew  a  preference  to  one  above  the  othca 
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formerly  was  mach  debate  p,  wifetheror  no  he  could  be  Com* 
pelled  to  make  any  distribution  of  the  intestate's  estate.  For, 
though  (after  the  administration  was  taken  in  effect  from 
the  ordinary,  and  transferred  to  the  relations  of  the  deceased) 
the  spiritual  court  endeavoured  to  compel  a  distribution,  and 
took  bonds  of  the  administrator  for  that  purpose,  they  were 
prohibited  by  the  temporal  courts,  and  the  bonds  declared  void 
at  law  4.  And  the  right  of  the  husband  not  only  A  administer, 
but  also  to  enjoy  exclusively,  the  effects  of  his  deceased  wifie, 
depends  still  on  this  doctrine  of  the  common  law :  the  statute 
of  frauds  declaring  only,  that  the  statute  of  distributions  does 
not  extend  to  this  case.  But  now  these  controversies  are 
quite  an  end  ;  for  by  the  statute  22  8c  23  Car.  II.  c.  10.  ex* 
plained  by  29  Car.  II.  c.  30.  it  is  enacted,  that  the  surplusage 
of  intestates'  estates,  (except  of  femes  covert,  which  are  left 
as  at  common  law!*,)  shall,  after  the  expiration  of  one  full 
year  from  the  death  of  the  intestate,  be  distributed  in  the 
following  manner.  One  third  shall  go  to  the  widow  of  the 
intestate,  and  the  residue  in  equal  proportions  to  his  chil* 
dren,  or  if  dead,  to  their  representatives  ;  that  is,  their  lineaf 
descendants  :  if  there  are  no  children  or  legal  representatives 

p  Godolph.  p.  3.C  32.  r  Stmt.  89  Car.  II.  e.  3,  tec  35. 

q  1  Lev.  233.  Cart.  125.  2  P.  Wmt.  447. 


See  these  distinctions,  and  the  authorities,  fully  and  clearly  collected 
and  sUted  in  1  Cox's  P,  Wma.  SSO. 

If  the  testator  gives  the  retiduufn  to  a  person  who  dies  in  his  lifetime, 
in  consequence  of  which  this  bequest  is  lapsed,  the  executor,  though 
he  has  no  legacy,  shall  be  a  trustee  for  the  next  of  kin,  because  the  tes- 
tator has  expressed  a  mahifest  intention  not  to  give  it  to  his  executor. 
3  Bro,  28. 

And  it  is  probable  that  now  the  same  would  be  held  of  every  lapsed 
legacy  and  interest. 

Where  an  executor  has  a  specific  legacy  given  him,  still  parol  evi- 
dence may  be  admitted,  to  sheiy  that  it  was  the  testator's  intention,  at 
the  time  of  making  his  will,  to  give  bim  the  residue.  Ciaintll  v. 
Lewfnoaite,  2  Vei.  jun.  465.  , 
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tsubsisting)  then  a  moiety  shm  go  to  the  widow>  and  a  ni^ 
to  the  next  of  kindred  in  equal  degree  and  their  reprcsea 
tivcs :  if  no  widow,  the  whole  shall  go  to  the  chiWroi:  i 
neither  widow  nor  children,  the  whole  shall  be  distr^wted 
among  the  next  of  kin  in  equal  degree  and  their  repiwoui- 
tives:  but  no  representatives  are  admitted,  among  coUKemfe^ 
farther  than  the  children  of  the  intestate's  brotben  and 
sisters*.  TBe  next  of  kindred,  here  referred  to,  arc  to  be  in- 
vestigated by  the  same  rules  of  consanguinityy  as  those  wW 
are  entitled  to  letters  of  administration  ;  of  whom  we  bsre 

sufficiently  spoken <.     And   therefore  by  this  sUtntt 
[5163     the  mother,  as  well  as  the  father,  succcwfed  to  all 

the  personal  effects  of  their  children,  who  died  intes- 
tate and  without  wife  or  issue  :  in  exclusion  of  the  odier  jods 
and  daughters,  the  brothers  and  sisters  of  the  deceased.  And 
so  the  law  still  remains  with  respect  to  the  father',  \mtW 
statute  1  Jac.  II.  c.  17.  if  the  father  he  dead,  and  any  of  the 
children  die  intesute  without  wife  or  issue,  in  the  lifetime  of 
the  mother,  she  and  each  of  the  remaining  children)  ex  their 
representatives,  shall  divide  his  efiects  in  equal  porticos  (3^)- 

s  Raym.  49<S.    Loid  Raym.  571.  t  ptt^.  504. 


(23)  The  next  of  kin,  who  are  to  have  the  benefit  of  the  stitBterf 
distributions,  must  be  ascertained  according  to  the  compatation  (^  tk 
civil  law,  including  the  relations  both  on  the  paternal  and  matenil 
sides. 

And  when  relations  ai-e  thus  found  who  are  distant  from  the  iates- 
tate  by  an  equal  number  of  deg^es,  tlicy  will  share  the  persowi^ 
perty  equally,  although  they  are  relations  to  the  intestate  of  very  diffa- 
ent  denominations,  and  perhaps  not  relations  to  each  other.    As  if  tlie 
next  of  kin  of  the  intestate  are  great  uncles  or  aunts,  first  cousins,  id& 
great  nephews  or  nieces,  these  being  all  related  to  the  intestate  in  de 
fourth  degree,  will  all  be  admitted  to  an  equal  distributive  share  of  Itt 
personal  property.  There  is  only  one  exception  to  this  rule,  ws.'whet 
the  nearest  relations  are  a  grandfather  or  grandmother,  and  brothers 
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It  is  obvious  to  observey  how  near  a  resemblance  this 
statute  of  distributions  bears  to  our  ancient  English  law,  de 
ToiionabiU  ftarte  bonorum;  spoken  of  at  the  beginning  of  this 
chapter  <» ;  and  which  sir  Edward  Coke  ^  himself,  though  he 
doubted  the  generalitjr  of  its  restraint  on  the  power  of  devis* 
ing  by  will,  held  to  be  universally  binding  (in  point  of  con- 
science at  least)  upon  the  administrator  or  executor,  in  the 
case  of  either  a  total  or  partial  intestacy.    It  also  bears  some 

tt  {Miff-  49Z  w  2  Inst.  S3.    See  I  P.  Wnu.  8. 


or  sisters^  although  all  these  are  related  in  the  second  degree,  yet  the 
former  shall  not  participate  with  the  latter  ;  for  which  singular  excep- 
tion it  does  not  appear  that  any  good  reason  can  be  given.  3  Atk.  762. 
No  difference  is  made  between  the  whole  and  half  blood  in  the  distri- 
bution of  intestate  personal  property. 

A  curious  question  was  agitated  some  time  ago  respecting  the  rig^t 
to  the  administration.  General  Stanwix  and  an  only  daughter  were  lost 
together  at  sea,  and  it  was  contended,  that  it  was  a  rule  of  the  civil  law 
that  when  a  parent  and  child  perish  together,  and  the  priority  of  their 
deaths  is  unknown,  it  shall  be  presumed  that  the  child  survives  the 
parent.  And  by  this  rule  the  right  to  the  personal  estate  of  the  general 
would  hav^  vested  in  the  daughter,  and  by  her  death  in  her  next  of  kin, 
ijdio  on  the  part  of  the  mother  was  a  different  person  from  the  next  of 
kin  to  her  father. 

But  this  being  only  an  implication  for  the  administration,  and  not  fur 
the  interest  under  the  statute  of  distributions,  the  court  declined  giving 
a  judgment  upon  that  question.  1  BL  R.  640.  And  it  does  not  appear 
that  that  point  was  ever  determined  in  the  spiritual  courts.  But  I  should 
be  inclined  to  think  that  our  courts  would  require  more  than  presump- 
tive evidence  to  support  a  claim  of  this  nature.  Some  curious  cases  de 
commorientibui  may  be  seen  in  Causes  CeUbres,  3  torn.  412.  etseq.'  In 
one  of  which,  where  a  father  and  son  Were  slain  together  in  a  battle, 
and  on  the  same  day  the  daughter  became  a  professed  nun,  it  was 
determined  that  her  civil  deathc  was  prior  to  the  death  of  her  father  and 
brother,  and  that  the  brother  having  arrived  at  the  age  of  puberty, 
should  be  presumed  to  have  sur^'ived  his  father. 
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resemblance  ta  the  Roman  law  of  su<xe8sioB  «^  smieMUOfi; 
which,  and  because  the  act  was  also  pained  bj  an  enuMi 
civilian  7y  has  occasioned  a  notion  that  tke  parlianicnt  of  £i^ 
land  copied  it  frofm  the  Roman  praetor  :  though  indeed  k  is 
little  more  than  a  restoration,  with  some  refinemeBtt  nrf 
regulations,  of  our  old  constitutional  law ;  which  prernhdm 
an  established  right  and  custom  from  the  time  oi^dnigQmU 
downwards,  many  centuries  before   Justinian's  laws  im 
known  or  heard  of  in  the  western  parts  of  Europe.    Sofike- 
wise  there  is  another  part  of  the   statute  of  distributioDS, 
where  directions  are  given  that  no  child  of  the  iotestite 
(except  his  heir  at  law)  on  whom  he  settled  in  his  lifetioie 
any  estate  in  lands,  or  pecuniary  portion,  equal  to  the 
[517]     distributive  shares  of  the  other  childieo,  shall  kur 
any  part  of  the  surplusage  with  their  hrodken  mi 
sisters  ;  but  if  the  estates  so  given  them,  hj  wwf  of  tdnace- 
ment,  are  not  quite  equivalent  to  the  other  shares,  te  dnl- 
dren  so  advanced  shall  now  have  so  much  as  will  make  then 
equal.     This  just  and  equitable  provision  hath  been  abo  M 
to  be  derived  from  the  coUatio  bonorum  of  the  imperial  hi': 
which  it  certainly  resembles  in  some  points,  though  it  iSai 
widely  in  others.     But  it  may  not  be  amiss  to  obscnti^) 
with  regard  to  goods  and  chattels,  this  is  part  of  the  laaaft 
custom  of  London,  of  the  province  of  York,  and  of  our  sister 
kingdom  of  Scotland :  and,  with  regard  to  lands  desceiM&Bg 
in  co-parcenary,  that  it  hath  always  been,  and  still  is,  the  com- 
mon law  of  England,  under  the  name  of  hotchfiot  *. 

Before  I  quit  this  subject,  I  must  howerer  acknowkd^ 
that  the  doctiine  and  limits  of  representation,  laid  down  ia 


X  The  general  rule  of  audi  taoeetsiona  was  tcntativai  of  • 

Uin:  1.  Xhe  children  or  Uneal  deacendaati  3.  Tke  next  colfaAenU  illations  in  c^^ 

in  equal  portioiu.    S.  On  fidlore  of  theie,  gree.  4.  ThehuriiAndcirwifeortliedeeeaM^- 

the  parents  or  lineal  aaeeDdants,  and  with  (Ff.  38. 15. 1.   Not.  118.  c.  1,  2, 3. 117.  c«l] 

them  the  brethren  or  lastera  of  the  whole  y  Sir  Waher  Walker.  Inn|  Bmbi.  f74. 

blood;or,  if  the  parents  were  dead,  all  the  z  Ff.  37.  <}.  u 

hn^ihren  and  listen,  together  with  the  repi«-  a  See  ch.  12.  pKg'.  191. 
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the  statute  of  distribution}  seem  to  have  been  principally- 
borrowed  from  the  civil  law:  whereby  it  mil  sometimes 
happeni  that  personal  estates  are  divided  fier  ca/uta,  and 
sometimes  fier  ttirfies;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  fier  atirfiea  only  ^.  They 
are  divided  /krr  cafidta^  to  every  man  an  equal  share^  when 
all  the  claimants  claim  in  their  own  rights,  as  an  equal  de- 
gree of  kindred,  and  not  jure  refirae$entaiionU^  in  the  right 
of  another  person.  As  if  the  next  of  kin  be  the  intestate's 
three  brothers.  A,  fi,  ^nd  C ;  here  his  effects  are  divided 
into  three  equal  portions,  and  distributed  fier  cafittoy  one  to 
each :  but  if  one  of  these  brothers,  A,  had  been  dead,  leav- 
ing three  children,  and  another,  B,  leaving  two ;  then  the 
distribution  must  have  been  fier  Mtirfiea;  viz,  one  third  to 
A's  three ^  children,  another  third  to  B's  two  children ;  and 
the  remaining  third  to  C  the  surviving  brother :  yet  if  C 
had  also  been  dead,  without  issue,  then  A's  and  B's  five 
children,  being  all  in  equal  degree  to  the  intestate,  would 
take  in  their  own  rights  fier  cafiita  ;  viz.  each  of  them  one 
fifth  parte  (24). 

b  See  eh.  14.  pag«  317.  c  Free.  Clianc  54. 


(24)  There  is  no  representation  or  distribution  per  stirpet  but  among 
immediate  descendants  and  the  children  of  brothers  and  sisters ;  for 
the  statute  has  expressly  declared  tliat  no  representation  shall  be  admit- 
ted among  collaterals  after  brother's  and  sister's  children,  s.  7.  If  there- 
fore A  the  brother  of  the  intbstate  be  dead,  leaving  only  grandchildren, 
and  B  be  dead,  leaving  children,  and  C  still  be  living,  Uie  grandchil- 
dren of  A  shall  have  no  share,  but  one  half  will  be  given  to  the  chil- 
dren of  B,  and  the  other  half  to  C.  1  P.  Wnu.  25.  If  the  intestate  has 
a  mother  living,  and  brother's  or  sister's  cliildren,  they  shall  take  per 
itirpea  with  the  mother,  who  shall  have  in  such  case  the  same  share  as 
a  brother  or  sister.    1  Atk.  458. 

An  aunt's  child,  or  a  cousin,  cannot  take  by  representation  with  an 
uncle,  for  as  a  nephew's  child  cannot  take  by  representation,  so  a  col- 
lateral equally  remote  shall  not  be  admitted  to  take  by  representation 
with  a  nearer  kinsman.    1  P.  Wm*.  594. 
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The  sutute  of  distributions  expressly  excepts  and  reserres 
the  customs  of  the  city  of  London,  of  the  province  of  York, 
and  of  all  other  places  having  peculiar  customs  of  distribut* 
ing  intestates'  effects.  So  that,  though  in  those  places  the 
icstraint  of  devising  is  removed  by  the  statutes  formerly  men- 
tioned**, their  ancient  customs  remain  in  full  force,  with 
respect  to  the  estates  of  intestates.  I  shall  therefore  con* 
elude  this  chapter,  and  with  it  the  present  book,  with  a  few 
remarks  on  those  customs. 

In  the  first  place  we  may  observe,  that  in  the  city  of  Lon* 
don®  and  province  of  York^,  as  well  as  in  the  kingdom  of 
Scotland c^,  and  probably  also  in  Wales,  (concerning  which 
there  is  little  to  be  gathered,  but  from  the  statute  7  &  8 
W.  III.  c.  38.)  the  effects  of  the  intestate,  after  payment  of 
his  debts,  are  in  general  divided  according  to  tbe  ancient 
universal  doctrine  of  the  /tars  raiionabitit.  If  the  deceased 
leaves  a  widow  and  children,  his  substance  (deducting  for 
the  widow's  apparel  and  the  furniture  of  her  bed-chamber, 
which  in  London  is  called  the  widowU  chamber  J  is  (Uvided 
into  three  parts ;  one  of  which  belongs  to  the  widow,  ano- 
ther to  the  children,  and  the  third  to  the  administrator: 
if  only  a  widow,  or  only  children,  they  shall  respectively,  in 
either  case,  take  one  moiety,  and  the  administrator  the 
other** ;  if  neither  widow  nor  child,  the  administrator  shall 
have  the  whole*.  And  this  portion,  or  dead  man*s  part, 
the  administrator  was  wont  to  apply  to  his  own  use  ^^  till 
the  statute  1  Jac.  II.  c.  17.  declared  that  the  same  should 
be  subject  to  the  statute  of  distribution.  So  that  if  a  man 
dies  worth  1 800/.  personal  estate,  leaving  a  widow  and  two 
children,  this  estate  shall  be  divided  into  eighteen  parts; 
whereof  the  widow  shall  have  eight,  six  .by  the  custom  and 
two  by  the  statute  ;  and  each  of  the  children  five,  three  by 
the  custom  and  two  by  the  statute :  if  he  leaves  a  widow 

d  [Mg«  403.  h  1  p.  Win<i.  341.   Salk.  2 16. 

e  Lonl  Raym.  1329.  (  2  Show.  175. 

f  )t  Bum.  eccl.  hn.  74ii.  k  3  Freem.  8J.  I  Vcni.  133. 

f  MA,  782. 
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and  one  child,  she  shall  still  have  eight  parts,  as  before ; 
and  the  child  shall  have  ten,  six  by  the  custom  and  four  by  the 
statute :  if  he  leaves  a  widow  and  no  child,  the  widow  shall  have 
three  fourths  of  the  whole,  two  by  the  custom  and  one  by  the 
Statute ;  and  the  remaining  fourth  shall  go  by  the  statute  to  the 
next  of  kin.  It  is  also  to  be  observed  that  if  the  wife  be  provi- 
ded for  by  a  jointure  before  marriage,  in  bar  of  her  customary 
part,  it  puts  her  in  a  state  of  non-entity,  with  regard  to  the 
custom  only  i ;  but  she  shall  be  entitled  to  her  share  of  ^he  dead 
man's  part  under  the  statute  of  distributions,  unless  barred  by 
special  agreement «.  And  if  any  of  the  children  are  advanced 
by  the  father  in  his  lifetime  with  any  sum  of  money  (not 
amounting  to  their  full  proportionable  part)  they  shall  bring 
that  portion  into  hotchpot  with  the  rest  of  the  brothers  and 
sisters,  but  not  with  the  widow,  before  they  are  entitled  to  any 
benefit  under  the  custom  ■> :  but,  if  they  are  fully  advanced,  the 
custom  entitles  them  to  no  further  dividend <». 

Thus  far  in  the  main  the  customs  of  London  and  of  York 
agree ;  but,  besides  certain  other  less  material  variations,  there 
are  two  principal  points  in  which  they  considerably  differ. 
One  is,  that  in  London  the  share  of  the  children  (or  orphanage 
part)  is  not  fully  vested  in  them  till  the  age  of  twenty -one, 
before  which  they  cannot  dispose  of  it  by  testament  p:  and,  if 
they  die  under  that  age,  whether  sole  or  married,  their  share 
shall  survive  to  the  other  children ;  but  after  the  age  of  twenty- 
one,  it  is  free  from  any  orphanage  custom,  and  in  case  of  intes- 
tacy, shall  fall  under  the  statute  of  distributions  <i.  The  other, 
that  in  the  province  of  York,  the  heir  at  common  law,  who 
inherits  any  land  either  in  fee  or  in  tail,  is  excluded  from  any 
filial  portion  or  reasonable  part>^.  But,  notwithstanding  these 
provincial  variations,  the  customs  appear  to  be  substantially 
one  and  the  same.    And,  as  a  similar  policy  formerly  prevailed 

1  2  Vera.  665.    3  P.  Wmi.  10.  O  3  P.  Wms.  537. 

m  1  Vera.  15.    8  Chanc.  Rep.  352.  p  8  Vera.  558. 

n  3  Freem.  379.    1  £qu.  Cas.  abr.  155.  q  Prec.  Chan.  537. 

2  P.  Wmi.  526.  r  2  Bum..  754. 
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in  ertry  part  of  the  island,  we  may  Durly  conclude  the  whole 
to  be  of  British  original ;  or,  if  derived  from  the  Roman  law  of 
succes^ons,  to  have  been  drawn  from  thai  fountain  much  earlier 
than  the  time  of  Justinian,  from  whose  constitutions  in  many 
points  (particularly  in  the  advantages  given  to  the  widow)  it 
Tery  considerably  differs  ;  though  it  is  not  improbable  that  the 
resemblances  which  yet  remain  may  be  owing  to  the  Roman 
usages ;  introduced  in  the  time  of  Claudius  Cesar,  who  estab- 
lished a  colony  in  Britain  to  instruct  the  natives  in  legal  know* 
ledge  > ;  inculcated  and  diffused  by  Papinian,  who  presided  at 
York  as  /iraefeciua  firaetorio  under  the  emperors  Sevenis  and 
Caracalla*;  and  continued  by  his  successors  till  the  final  depar- 
ture of  the  Romans  in  the  beginning  of  the  fifth  century  after 
"*  Christ. 

I  Tacit.  AanaJ.  1.13.  e.3S.  t  Selden,  in  Fletan.  ap.  4L  sec.  s. 
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fetu8  Carta  Feoff ahenti. 

O  GIANT  presentes  et  futuri,  quod  ego  Willielmus,  filios  Pvembei. 
WUlielmi  de  Segenho,  dedi,  concessi,  et  hac  present!  carta 
mea  confirma^,  Johanni  quondam  filio  Jofaannis  de  Saleford, 
pro  quadam  summa  pecunie  quam  michi  dedit  pre  manibus, 
unam  acram  terre  mee  arabihs,  jacentem  in  campo  de  Sale- 
ford,  juxta  terrain  quondam  Richard!  de  la  Mere :  Habe ndam  Habendum^ 
ET  Tenendam  totam  predictam  acram  terre,  cum  omnibus  £1^'**' 
ejus  pertinentiis,  prefato  Johanni,  et  heredibus  suis,  et  suis 
assignatis,  de  capitalibus  dorainis  feodi:  Reddendo  et  faci- AdtfmdlMN. 
endo  annuatim  eisdem  dominis  capitalibus  servitia  inde  debita 
et  consueta:  Et  ego  predictus  Willielmus,  et  heredes  mei,  et  Wunaty. 
mei  assignati,  totam  predictam  acram  terre,  cum  omnibus  suis 
pertinentiis,  predicto  Johanni  de  Saleford,  et  heredibus  suis,  et 
suis  assignatis,  contra  omnes  gentes  warrantizabimus  in  per- 
petuum .  iNCujusrei testimonium huic present! carte si^Uum 
meum  apposui;  Hiistestibus,  Nigello  de  Saleford,  Johannede 
Seybroke,  Radulpho  clerico  de  Saleford,  Johanne  molendario 
de  eadem  villa,  &  aliis.    Data  apud  Saleford  die  Veneris 
proximo  ante  festum  sancte  Marg^arete  virginis,  anno  regni 
regis  Edwardi  filii  reg^  Edwardi  sexto. 

(L.S.) 


Memorandum,  quod  die  et  anno  infrascriptb  ^^TT'T  ®^ 

plena  et  paciiica  seisma  acre  infraspecificate,  cum  £ne^ 

pertinentiis,  data  et  detiberata  fuit  per  infranomi- 
natum  Willielmum  de  Segenho  infranominato  Jo* 
hanni  de  Saleford,  in  propriis  personis  suis, secun- 
dum tenorem  et  effectum  carte  infrascripte,  in 
l^esenUa  Nigelli  de  Saleford,  Johannis  de  Sey- 
broke, et  aliorum. 
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N«  II. 


A  modern  Conveyance  by  Lease  and  Release. 


^remisei. 


Putiet. 


Cohnden- 
tion. 


Bai^inand 
mle. 


FirtvU. 


VtAfiulitm, 


(  1.    Lease,  or  Bargain  and  Sai^k,  Jar  a  year. 

1  HIS  INDENTURE,  made  the  third  day  of  SeptembcTr 
in  the  twenty-first  year  of  the  reig^  of  our  sovereign  lord 
George  the  second  by  the  grace  of  God  king  of  Great  Britainy 
France,  and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  for^- 
seven,  between  Abraham  Barker  of  Dale  Hall  in  the  county  of 
Norfolk,  esquire,  and  Cecilia  his  wife,  of  the  one  part,  and 
David  Edwards  of  Lincoln's  Inn  in  the  county  of  Middlesei^ 
esquire,  and  Francis  Golding  of  the  city  of  Norwich,  clerl,  of 
the  other  part,  witnesseth ;  that  the  said  Abraham  Bariirer  and 
Cecilia  his  wife,  in  consideration  of  five  shillings  of  lawful 
money  of  Great  Britain  to  them  in  hand  paid  by  the  said  David 
Edwards  and  Francis  Golding  at  or  before  the  ensealing  and 
delivery  of  these  presents,  (the  receipt  whereof  is  hereby 
acknowledged,)  and  for  other  good  causes  and  consideratioDS 
t])em  the  said  Abraliam  Barker  and  Cecilia  his  wife  hereunto 
specially  moving.  Have  bargained  and  sold,  and  by  these  pre- 
sents do,  and  each  of  them  doth,  bargain  and  sell,  unto  the  said 
David  .Edwards  and  Francis  Golding,  their  executors,  ad- 
ministrators, and  assigns.  All  that  the  capital  messuage,  call* 
ed  Dale  Hall  in  the  parish  of  Dale  in  the  said  coimfty  of  Nor* 
folk,  wherein  the  said  Abraham  Barker  and  Cecilia  his  wife 
now  dwell,  and  all  those  their  lands  in  the  said  parish  of  Dale 
called  or  known  by  the  name  of  Wilson's  farm,  containing  by 
estimation  five  hundred  and  forty  acres,  be  the  same  more  of 
less,  togetlicr  with  all  and  singular  houses,  dove-houses,  bams, 
buildings,  stables,  yards,  gardens,  orchards,  lands,  tenements, 
meadows,  pastui^s,  feedings,  commons,  woods,  undenn'-ooda, 
ways,  waters,  watercourses,  fishings,  privileges,  profits,  ease- 
ments, commodities,  advantages,  emohiments,  hereditaments^ 
and  appurtenances  whatsoever  to  the  said  capital  messuage  and 
farm  belonging  ^r  appertaining,  or  with  the  same  used  or 
enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part,  parcel, 
or  member  thereof,  or  as  belonging  to  the  same  or  any  part 
thereof;  and  the  reversion  and  reversions,  remainder  and  re- 
mainders, yearly  and  other  rents,  issues,  and  profits  thereof, 
and  of  every  part  and  parcel  thereof:  To  have  and  to  ho  lo 
the  said  capital  messuage,  lands,  tenements,  hereditamentji, 
and  all  and  singular  other  the  premises  herein  befere-men- 
tioned  or  intended  to  be  bargained  and  sold,  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  rights,  men- 
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ben,  and  .appurtenances,  unto  the  said  David  Edwards  and     No  II. 

Francis  GoliUng,  their  executors,  administrators,  and  assigns, 

irom  the  day  next  before  the  day  of  the  date  of  these  presents, 

fi>r  and  during,  and  unto  the  full  end  and  term  of,  one  whole 

year  from  thence  next  ensuing  and  fully  to  be  completed  and 

ended :  Yielding  and  paying  therefor  unto  the  said  Abraham  ReddtnAmi, 

Barker,  and  Cecilia  his  wife,  and  their  heirs  and  assigns,  the 

yearly  rent  of  one  pepper-corn  at  the  expiration  of  uie  said 

term,  if  the  same  shall  be  lawfully  demanded:  To  the  lu-latcot. 

TENT  and  purpose  that,  by  virtue  of  these  presents,  and  of  the 

statute  for  transferring  uses  into  possession,  the  said  David 

Edwards  and  Francis  Golding  may  be  in  the  actual  possession 

of  the  premises,  and  be  thereby  enabled  to  take  and  accept  a 

grant  and  release  of  the  freehold,  reversion,  and  inheritance  of 

the  same  premises,  and  of  every  part  and  parcel  tliereof,  to 

them,  their  heirs  and  assigns ;  to  the  uses  and  upon  the  trusts, 

thereof  to  be  declared  by  another  indenture,  intended  to  bear 

date  the  next  day  after  tlie  day  of  the  date  hereof    In  wit-  Conchuion. 

KESs  whereof  the  parties  to  these  presents  their  hands  and 

seals  have  subscribed  and  set,  the  day  and  year  first  above 

written. 

Sealed,  and  delivered,  being 

first  duly  stamped,  in  the  Abraham  Barker.  (L.S.) 

presence  of  Cecilia  Barker.      (L.S.) 

Geoi^  Carter.  David  Edwards.    (L.S.) 

William  Brovme.  Francis  Golding.  (L.S.) 


§  2.    jDeft/ of  Release. 


T 


HIS  INDENTURE  of  five  parts,  made  the  fourth  day  of  Pwbum. 
September,  in  the  twenty-first  year  of  the  reign  of  our  sove- 
reign lord  George  the  second  by  the  grace  of  God  king  of 
Great  Britain,  France,  and  Ireland,  defender  of  the  faith,  and 
so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  forty-seven,  between  Abraham  Barker  of  Dale  Hall  Paitits. 
in  the  county  of  Norfolk,  esquire,  and  Cecilia  his  wife,  of  the 
first  part ;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middlesex,  esquire,  executor  of  the  last  will  and  testament  of 
Lewis  Edwards  of  Cowbridge  in  the  county  of  Glamorgan, 
gentleman,  his  late  father,  deceased,  and  Francis  Golding  of 
ihe  city  of  Norwich,  clerk,  of  the  second  part;  Charles  Browne 
of  Enstone  in  the  county  of  Oxford,  gentleman,  and  Richard  ° 
More  of  the  city  of  Bristol,  merchant,  of  the  third  part;  John 
Barker,  esquire,  son  and  heir  apparent  of  the  said  Abraham 
Barker,  of  the  fourth  part;  and  Katherine  Edwards,  spinster, 
one  of  the  sisters  of  the  said  David  Edwards,  of  the  fifth  part 
Whereas  a  marriage  is  intended,  by  the  permission  of  God, 
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Rdoasc. 


Parcels. 


to  be  shottly  had  and  solemnized  between  the  said  John  Bar- 
ker and  Katherme  Edwards:  Now  this  Indenture  wit* 
NESSETU,  that  in  consideration  of  the  said  intended  marriage, 
and  of  the  sum  of  five  thousand  pounds,  of  good  and  lawful 
money  of  Great  Briton,  to  the  said  Abraham  Barker,  (by  and 
with  the  consent  and  agreement  of  the  said  John  Barker  and 
Katherine  Edwards,  testified  by  their  being  parties  to,  and  their 
sealing  and  deliver)'  of,  these  presents,)  by  the  said  David 
Edwards  in  hand  paid  at  or  before  the  enseaJing  and  delivers 
hereof,  being  the  marriage  portion  of  the  said  Katherine  Ed- 
wards, bequeathed  to  her  by  the  last  will  and  testament  of  the 
8!ud  Lewis  Edwards,  her  late  father,  deceased ;  the  receipt  and 
payTnent  whereof  the  said  Abraham  Barker  *doth  hereby  ac- 
knowledge, and  thereof,  and  of  every  part  and  parcel  thereof 
tliey  the  said  Abraham  Barker,  John  Barker,  and  Katherino 
Edwards,  do,  and  each  of  them  doth,  release,  acquit,  and  dis- 
charge the  said  David  Edwards,  his  executors  and  adminis- 
trators, for  ever  by  these  presents :  and  for  providing  a  com- 
petent jointure  and  provision  of  maintenance  for  the  said 
Katherine  Edwards,  in  case  she  shall,  after  the  said  intended 
marriage  had,  survive  and  overlive  the  said  John  Barker  her 
intended  husband:  and  for  settling  and  assuring  the  capital 
messuage,  lands,  tenements,  and  hereditaments,  hereinafter 
mentioned,  unto  such  uses,  and  upon  such  trusts,  as  are  here- 
inafter expressed  and  declared :  and  for  and  in  consideration  of 
the  sum  of  five  shillings  of  lawful  money  of  Great  Britain  to 
the  said  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  said  David  Edwards  and  Francis  Golding,  and  of^ten 
shillings  of  like  lawful  money  to  them  also  in  hand  paid  by  the 
ssud  Charles  Browne  and  Richard  More,  at  or  before  the 
ensealing  and  delivery  hereof,  (the  several  receipts  whereof 
are  hereby  respectively  acknowledged,)  they  the  said  Abraham. 
Barker  and  Cecilia  his  wife,  Have,  and  each  of  them  hath, 
granted,  bargained,  sold,  released,  and  confirmed,  and  by  th^e 
presents  do,  and  each  of  them  doth,  grant,  bargain,  sell,  re- 
lease, and  confirm  unto  the  said  David  Edwards  and  Francis 
Golding,  their  heirs  and  assigns.  All  that  the  capital  mes- 
suage called  Dale  Hall,  in  the  parish  of  Dale  in  the  said  county 
of  Norfolk,  wherein  the  said  Abraham  Barker  and  Cecilia  bis 
wife  now  dwell,  and  all  those  their  lands  in  the  said  parish  of 
Dale  called  or  known  by  the  name  of  Wilson's  farm,  contain- 
ing by  estimation  five  hundred  and  forty  acres,  be  the  same 
more-  or  less,  together  vnth  all  and  singular  houses,  dove- 
houses,  bams,  buildings,  stables,  yards,  gardens,  orchards, 
lands,  tenements,  meadows,  pastures,  feedings,  commons^ 
woods,  underwoods,  ways,  waters,  water-courses,  fishings, 
privileges,  pix>fits,  easements,  commodities,  advantages,  emo- 
luments, hereditaments,  and  appurtenances  whatsoever  to 
the  said  capital  messuage  and  farm  belonging  or  appertaining, 
or  witli  the  same  used  or  enjoyed,  or  accepted,  reputed,  taken, 
or  known,  as  part,  parcel,  or  member  tliereof,  or  as  bdonging 
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to  tke  same  or  any  part  thereof;  (all  which  said  premises  are     No  II. 
now  in  the  actual  possession  of  the  said  David  Edwards  and    ^^m^'mmJ 
Francis  Golding,  by  virtue  of  a  bargain  and  sale  to  them  there-  Mtmtioa  of 
of  made  by  the  said  Abraham  Barker  and  Cecilia  his  wife  for  JjJJ«*°  ■*** 
one  whole  year,  in  consideration  of  five  shillings  to  them  paid 
by  the  said  David  Edwards  and  Francis  Golding,  in  and  by 
one  indenture  bearing  date  the  day  next  before  tlie  day  of  the 
date  hereof,  and  by  force  of  the  statute  for  transferring  uses 
into  possession ;)  and  the  reversion  and  reversions,  remainder 
and  remainders,  yearly  and  other  rents,  issues  md  profits 
thereof^  and  every  part  and  parcel  thereof,  and  also  all  the 
estate,  right,  title,  interest,  trust,  property,  claim,  and  demand 
whatsoever,  both  at  law  and  in  eouity,  of  them  the  said  Abra<r 
ham  Barker  and  Cecilia  his  wife,  m,  to,  or  out  of  the  said  capi- 
tal messuage,  lands,  tenements,  hereditaments,  and  premises  : 
To  HAVE  AND  TO  HOLD  the  Said  capital  messuage,  lands,  Habetubim. 
tenements,  hereditaments,  and  all  and  singular  other  the  pre- 
mises herein  before-mentioned  to  be  hereby  granted  and  re- 
leased, with  their  and  every  of  tlieir  appurtenances,  unto  the 
said  David  Edwards  and  Francis  Golding,  their  heirs  and 
assigns,  to  such  uses,  upon  such  trusts,  and  to  and  for  such 
intents  and  purposes  as  are  hereinafter  mentioned,  expressed, 
and  declared,  of  and  concerning  the  same :  that  is  to  say,  to 
the  use  and  behoof  of  the  said  Abraham  Barker  and  Cecilia  To  the  us* 
his  wife,  according  to  their  several  and  respective  estates  and  ol,*tiii'^ii 
interests  therein,  at  the  time  of,  or  immediately  before,  the  rbge: 
execution  of  these  presents,  until  the  solemnization  of  the  said 
intended  marriage :    and  from  and  afler  the  solemnization  Tlien  of  tbr 
thereof,  to  the  use  and  behoof  of  the  said  John  Barker,  for  lifj*"^^*" 
and  during  the  term  of  his  natural  life  ;  without  impeachment  -ic^c: 
of  or  for  any  manner  of  waste  :  and  from  and  after  the  deter-  R^nmindor 
roination  of  that  estate,  then  to  tlie  use  of  the  said  David  Ed-  to  trustees  to 
wards  and  Francis  Golding,  and  their  heirs,  during  tlie  life  o^^^j^^m 
the  said  John  Barker,  upon  trust  to  support  and  preserve  the  ^mau^en : 
contingent  uses  and  estates  hereinafter  limited  from  being 
defeated  and  destroyed,  and  for  tliat  purpose  to  make  entries, 
or  bring  actions,  as  the  case  shall  require  ;  but  nevertheless 
to  permit  and  suffer  the  said  John  Barker,  and  his  assigns, 
during  his  life,  to  receive  and  take  the  rents  and  profits  there- 
of, and  of  every  part  thereof,  to  and  for  his  and  their  own  use 
and  benefit :    and  from  and  after  the  decease  of  tlie  said  RemAiiidrr 
John  Barker,  then  to  the  use  and  behoof  of  the  said  Katherine  }5»  ^j:  "^'if'' 
Edwards,  his  intended  wife,  for  and  during  the  term  of  her  hrrjohiturf, 
natural  life,  for  her  jointure,  and  in  lieu,  bar,  and  satisfaction  m  b«r  of 
of  her  dower  and  thirds  at  common  law,  which  she  can  ©r'***^'^*'^* 
may  have  or  claim,  of,  in,  to,  or  out  of,  all  and  every,  or  any, 
of  the  lands,  tenements,  and  hereditaments,  whereof  or  where- 
in the  said  John  Barker  now  is,  or  at  any  time  or  times  here- 
after during  the  coverture  between  tliem  shall  be,  seized  of 
any  estate  of  freehold  or  inheritance :  and  from  and  after  the 
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decease  of  the  said  Katherine  £d  wardtf,  or  otkff  ssoil^ 
termination  of  the  said  estate,  then  to  the  use  and  Mdi 
the  said  Charles  Browne  and  Richard  More,  their  eisdM^ 
administrators,  and  assigns,  for  and  during^y  and  mlslktt 
end  and  term  of,  five  hundred  years  fi*om  thenee  aeitaiat 
and  fidly  lo  be  complete  and  ended,  without  impesefcaort  a 
waste :  upon  such  trusts  neverthelesa,  and  to  ana€]riBAii> 
tents  and  purposes,  and  under  and  suhject  to  snek  jgmmH 
and  ag^reements,  as  are  hereinafter  mentioned,  txprmeitd 
decla^sd  mf  and  concerning'  the   same :  and  from  mi  iter 
the  end,  expiration,  or  other  sooner  determinaiMa  of  Ike 
said  term  of  fire  hundred  years,  and  subject  thuiHiiii  to 
the  use  and  behoof  of  the  first  son  of  the  ssid  JofaaBate 
on  the  body  of  the  said  Katherine  £d wards  his  jmteaiAwk 
to  be  begotten,  and  of  the  heirs  of  the  body  of  nek  Mm 
lawfully  issuing ;  and  for  default  of  such  issoe,  tlidilote 
use  and  behoof  of  the  second,   third,   fomth,  tBk,  uiA, 
seventh,  eighth,  ninth,  tenth,  and  of  all  and  erojodicrlke 
son  and  sons  of  the  said  John  Barker  on  the  body  of  ^sai 
Katherine  Edwards  his  intended  -wife  to  be  hcgattoh  teft- 
rally,  successively,  and  in  remainder,  one  after  moAer,  ss 
they  and  every  of  them   shall    be  in  seniof^^s^^  aid 
priority  of  birth,  and  of  the   several  and  refpeeCife  bears  of 
the  body  and  bodies  of  all   and    every  ndb  ion  ind  Mii 
lawfully  issuing ;  the  elder  of  such   sons,  aid  the  hdn  tf 
his  body  issuing,  being  always  to  be  preferred  mA  to  tife 
before  the  younger  of  such  sons,  and  the  heirs  of  latarttor 
body  or  bodies  issuing:  and  for  default  of  sndiiflne,  tki 
to  the  use  and  behoof  of  all   and  every  the  dssriiHr  wd 
daughters  of  the  said  John  Barker  on  the  body  (f  ilr  la^ 
Katherine  Edwards  his  intended   w^ife  to   be  lt|ii<*"j  ^ 
be  equally  divided  between  them,   (if  moi^  tha  si^l  "^^ 
and  share  alike,   as  tenants  in   common   and  bdI  is  'ykt.- 
tenants,  and  of  the  several  and  respective  heirs  d^^^ 
and  bodies  of  all  and  every  such  daughter  and  dsDgMotVsv* 
fully  issuing :  and  for  default  of  such  issue,  tbcatoAcsK 
and  behoof  of  the  heirs  of  the  body  of  him  the  sad  jd^ 
Barker  lawfully  issuing:  and  for  default  of  such  bein,  te 
to  the  use  and  behoof  of  the  said  Cecilia,  the  wife  sf  the  nii 
Abraham  Barker,  and  of  her  heirs  aitd  assigns  fbr  efidt.  Ajts 
as  to,  for,  and  concerning  the  terra  of  five  hundred  jfcaiWfe- 
in  before  limited  to  the  said  Charles  Browne  and  Hatad 
More,their  executors,administrators,  and  assigns,  asafoff^i 
it  is  hereby  declared  arid  agreed  by  and  between  all  the  n^ 
parties  to  these  presents,  that  the  same  is  so  limited  to  tkca 
upon  the  trusts,  and  to  and  for  the  intents  and  purposes,  ai 
under  and  subject  to  the  provisoes  and  agreements,  heretnaftf 
mentioned,  expressed,  and  declared,  of  and  concenunf  it 
same  :  that  is  to  say,  in  case  there  shall  be  an  eldest  or  oi^ai 
and  one  or  more  other  child  or  children  of  the  said  ]6tm  Bsilff 
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•n  Uie  bodhr  of  the  said  Katherine  his  intended  wife  to-be     No  II. 
begotten,  then  upon  trust  th^t  they  the  said  Chai-les  Browne   K_M~^rmJ 
and  Richard  More,  their  executors,  administrators,  and  assigns,  torabepw- 
by  sale  or  mortgage  of  the  said  term  of  five  hundred  years,  or 'io>"  *«' 
by  such  other  ways  and  means  as  they  or  the  survivor  of  them,  1\m^v, 
or  the  executors  or  administrators  of  such  sunivor,  shall  think 
fit,  shall  and  do  raise  and  levy,  or  borrow  and  take  up  at 
interest,  the  sum  of  four  thousand  pounds  of  lawiiil  money  of 
Great  Britain,  for  the  portion  or  portions  of  such  otlier  child 
or  children  (besides  the  eldest  or  only  son)  as  aforesaid,  to  be 
equally  divided  between  them  (if  more  than  one)  share  and 
share  alike ;  the  portion  or  poi-tions  of  such  of  them  as  shall  paynbie  at 
be  a  son  or  sons  to  be  paid  at  bis  or  their  respective  age  or  certam  tiiaes^ 
ages  of  twenty -one  years ;  and  the  portion  or  portions  of  such 
of  them  as  shall  be  a  daughter  or  daughters  to  be  paid  at  her 
or  their  respective  age  or  ages  of  twenty -one  years,  or  day  or 
days  of  marriage,  which  shall  first  happen.    And  upon  tliis  y^\ih  n;ari>> 
further  trust,  that  in  the  mean  time  and  until  the  same  por-  tenance  at 
tions  shall  become  payable  as  aforesaid,  the  said  Charles  ^*^^™J^^J*/ 
Browne  and  Richard  More,  their  executors,  administrators, 
•nd  assigns,  shall  and  do,  by  and  out  of  the  rents,  issues,  and 
profits  of  the  premises  aforesaid,  raise  and  levy  such  compe- 
tent yearly  sum  and  sums  of  money  for  the  maintenance  and 
education  of  such  child  or  children,  as  shall  not  exceed  in 
the  whole  the  interest  of  their-  respective  portions  ader  the 
rate  of  four  pounds  in  the  hundred   yearly.     Provided  and  benefit 
always,  that  in  case  any  of  the  same  children  shall  happen  to  ofiurrhor- 
die  before  his,  her,  or  their  portions  sliall  become  payable  as''**^* 
aforesaid,  then  the  portion  or  portions  of  such  of  them  so 
dying  shall  go  and  be  paid  unto  and  be  equally  divided  among 
the  survivor  or  survivors  of  them,  when  and  at  such  time  as 
the  orig^al  portion  or  portions  of  such  surviving  child  or  chil- 
dren shall  become  payable  as  aforesaid.    Pro  v i  d e  d  also,  that  |f  ^o  taeh 
in  case  there  shall  be  no  such  child  or  children  of  the  said  «hikl» 
John  Barker  on  the  body  of  tlie  said  Katherine  his  intended 
wife  begotten,  besides  an  eldest  or  only  son ;  o>  in  case  all  and 
every  such  child  or  children  shall  happen  to  die  before  all  or  or  if  all  die 
any  of  their  said  portions  shall  become  due  and  payable  as 
aforesaid;  or  in  case  the  said  portions,  and  also  such  main- or ir the 
tenance  as  aforesaid,  shall  by  the  said  Charles  Browne  smd  P2|[Jj?*»*  ** 
Richard  More,  their  executors,  administrators,  or  assigns,         ' 
DC  raised  and  levied  by  any  of  the  ways  and  means  in  that 
behalf  afore-mentioned ;  or  in  case  of  the  same  by  such  person  or  pai^ 
or  persons  as  shall  for  the  time  being  be  next  in  reversion  or 
remainder  of  the  same  premises  expectant  upon  the  said  term 
of  five  hundred  years,  shall  be  paid,  or  well  and  duly  secured 
to  be  paid,  according  to  the  true  intent  and  meaning  of  these  or  Bccnicdl^ 
presents ;  then  and  in  any  of  the  said  cases,  and  at  all  times  *«  p«non 
thenceforth,  the  said  term  of  five  hundred  years,  or  so  much  minderTtbe 
thereof  as  shall  remain  unsold  or  undisposed  of  for  tlie  pur- vendue  oftfce 
poses  aforesaid,  shall  cease,  determine,  and  be  utterly  void  to^**"^**  **••*• 
VOL.  IJ.  64 
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conipense. 


jjfo  II.    1^  intents  and  purposes,  any  thing  herein  ebntaiaed 
i,_,,    -^j   contrary  thereof  in  any  wise  notwithstanding'.     PnoviosD 
Condition,      aiso,  and  it  is  hereby  further  declared  and  agreed  by  ud 
that  Uie  usc»  between  all  the  said  parties  to  these  presents,  that  in  case  the 
lHJiS^*^     said  Abraham  Barker  or  Cecilia  liis  wife,  at  any  time  during 
mnted  shall  their  lives,  or  the  life  of  the  survivor  of  them,  with  the  ^pRV 
•tti"'*****!!     hationof  the  said  David  Edwards  and  Francis  Golding,  or tlie 
liiMUoirCTiuai  survivor  of  tliem,  or  the  executors  and  administrators  of  suck 
value  in  re-     suTvivor,  shall  settle,  convey,  and  assure  other  lands  and  tens* 
ments  of  an  estate  of  inheritance  in  fee-simple,  in  possesaioB* 
in  some  convenient  place  or  places  within  the  realm  of  £ng* 
land,  of  equal  or  better  value  than  the  said  capital  messu9^pe» 
lands,  tenements,  hereditaments,  and  premises,  hereby  granted 
and  released^  and  in  lieu  and  recompense  thereof  unto  and  for 
such  and  the  like  uses,  intents,  and  purposes,  and  upon  suck 
and  tlie  like  trusts,  as  the  said  capital  messuage,  lands,  tene- 
ments, hereditaments,  and  premises  are  hereby  settled  and 
assured  unto  and  upon,  then  and  in  such  case,  and  at  all  times 
from  thenceforth,  dl  and  every  the  use  and  uses,  trust  and 
trusts,  estate  and  estates  herein  before  limited,  expressed, 
and  declared  of  or  concerning  the  same,  shall  cease, .  deter- 
mine, and  be  utterly  void  to  all  intents  and  purposes ;  and  the 
same  capital  messuage,  lands,  tenements,  hereditaments,  and 
premises,  shall  from  Uiencefoilh  remain  and  be  to  and  for  the 
only  proper  use  and  behoof  of  the  said  Abraham  BailLer  or 
Cecilia  his  wife,  or  the  survivor  of  tliem,  so  settling,  obnvey- 
ing,  and  assuring  such  other  lands  and  tenements  as  .afore- 
said, and  of  his  or  her  heirs  and  assigns  for  ever  ;  and  to  and 
for  no  other  use,  intent,  or  purpose  whatsoever ;  any  thing  herein 
contained  to  the  contrary  thereof  in  any  wise  notwithstanding. 
And,  for  the  considerations  aforesaid,  and  for  barring  au 
estates-tail,  and  all  remainders  or  reversions  thereupon  ex- 
pectant or  depending,  if  any  be  now  subsisting  and  unbarred 
or  otherwise  imdetermined,  of  and  in  the  said  capital  mes- 
suage, lands,  tenements,  hereditaments,  and  premises,  hereby 
granted  and  released,  or  mentioned  to  be  hereby  granted  and 
released,  or  any  of  them,  or  any  part  thereof,  the  said  Abra- 
ham Barker  for  himself  and  the  said  Cecilia  his  wife,  his  and 
her  heirs,  executors,  and  administrators,  and  the  said  John 
Barker  for  himself,  his  heirs,  executors,  and  administrators,  do, 
and  each  of  them  doUi,  respectively  covenant,  promise,  and 
l^ant,  to  and  with  the  said  David  Edwards  and  Francis  Giv- 
ing, their  heirs,  executors,  and  administrators,  by  these  pre- 
sents, that  they  the  said  Abraham  Barker  and  Cecdiahis  wiife^ 
and  John  Barker,  shall  and  will,  at  the  costs  and  charges  of 
the  said  Abraham  Barker,  before  the  end  of  Michaelmas  term 
next  ensuing  the  date  Iiereof,  acknowledge  and  levy,  befoi« 
his  majesty's  justices  of  the  court  of  common  pleas  at  West- 
minster, one  or  more  fine  or  fines,  nr  cognizance  dt  droits  ctme 
ecoy  Cfc,  with  proclamations  according  to  the  form  of  the  8t»- 
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tutes*!!!  that  case  made  and  provided,  and  the  usual  course     N^  II. 
of  fines  in  such  cases  accustomed,  unto  the  said  David  Edwards,    L/v>t/ 
and  his  heirs,  of  the  said  capital  messuage,  lands,  tenements, 
hereditaments,  and  premises,   by  such  apt  and  convenient 
names,  quantities,  qualities,  number  of  acres,  and  other  de- 
scriptions to  ascertain  the  same,  as  shall  be  thought  meet  { 
which  said  fine  or  fines,  so  as  aforesaid,  or  in  any  other  man- 
ner levied  and  acknowledged,  or  to  be  levied  and  acknowledg- 
ed, shall  be  and  inure,  and  shall  be  adjudged,  deemed,  con- 
strued, and  taken,  and  so  are  and  were  meant  and  intended, 
to  be  and  inure,  and  are  hereby  declared  by  ail  the  said  par- 
ties to  these  presents  to  be  and  inure,  to  the  use  and  behoof 
of  the  said  David  Edwards,  and  his  heirs  and  assigns  ;  to  the 
intent  and  purpose  tliat  the  said  David  Edwards  may,  by  vir* 
tue  of  the  said  fine  or  fines  so  covenanted  and  agreed  to  be 
levied  as  aforesaid,  be  and  become  perfect  tenant  of  the  free-Jn  order  to 
hold  of  the  said  capital  messuage,  lands,  tenements,  **crcdi- IJ^^J^?*^* 
taments,  and  all  other  tlie  premises,  to  the  end  that  one  OTHpe^t£S^n- 
more  good  and  perfect  common  recovery  or  recoveries  may  becoyn«n«y  ^ 
thereof  had  and  suftered,  in  such  manner  as  is  hereinafter  for**"*"^» 
that  purpose  mentioned.  And  it  is  hereby  declared  and  agreed 
by  and  between  all  the  said  parties  to  these  presents,  that  it 
snail  and  may  be  lawful  to  and  for  the  said  Francis  Golding^ 
at  the  costs  and  charges  of  tlie  said  Abraham  Barker,  before 
the  end  of  Michaelmas  term  next  ensuing  the  date  hereof,  to 
sue  forth  and  prosecute  out  of  his  majesty's  high  court  of  chan- 
cery one  or  more  writ  or  writs  of  entry  *«r  disteisin  en  Ic  potU 
returnable  before  his  majesty's  justices  of  the  court  of  com- 
mon pleas  at  Westminster,  thereby  demanding  by  apt  and  con- 
venient names,  quantities,  qualities,  numl^er  of  acres,  and 
other  descriptions,  the  said  capital  messuage,  lands,  tenf^. 
ments,  hereditaments,  and  premises,  against  the  said  David 
Edwards ;  to  which  said  writ,  or  writs,  of  entry  he  the  said 
David  Edwards  shall  appear  grath,  either  in  his  own  proper 
person,  or  by  his  attorney  thereto  lawfully  authorized,  and 
vouch  over  to  warranty  the  said  Abraham  Barker  and  Cecilia 
liis   wife,   and  John  Barker;   who  shall   also  gratis  appear 
in  their  proper  persons,  or  by  their  attorney  or  attorneys, 
thereto   lawfuUv  authorized,   and  enter  into  the   warranty, 
and  vouch  over  to  warranty  the  common  vouchee  of  tlu^ 
same  court;   who  shall  also  appear,   and  after  iniparlance 
shall  make  default :  so  as  judgment  shall  and  may  be  thereupon 
bad  and  given  for  the  said  Francis  Golding,  to  rdcover  tlu» 
said  capital  messuage,  lands,  tenements,  hereditaments,  and 
premises,  ag^nst  the  said  David  Edwards,  and  for  him  to 
recover  in  value  against  the  said  Abraham  Barker  and  Cecil!  ^i 
his  wife,  and  John  Barker,  and  for  them  to  recover  in  vahie 
against  the  said  common  vouchee,  ami  that  execution  shall  and 
may  be  thereupon  ajvarded  and  had  accordingly,  and  nil  and 
every  other  act  and  thing  be  done  nnd  exocntcd,  needful 
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No  II.    aad  requisite  for  the  tillering  and  perfei 
*^  ^-ULJ*  recovery  or  recoveries,  with  vouchers  as  aforesud.    And  itia 
hereby  farther  declared  and  agreed  by  and  between  all  the 
1 1  inure        said  parties  to  these  presents,  Uiat  immediately  ftmn  and  after 
the  sulTeringand  perfecting  of  the  said  recovery*  orreooveriea^ 
so  as  aforesaid,  or  in  any  other  manner,  or  at  any  other  tisie 
or  times,  suffered  or  to  be  sufiered,  as  wdU  these  preaenls  and 
the  assurance  hereby  made,  and  the  said  fine  or  fines  so  oofe* 
nanted  to  be  levied  as  aforesaid,  as  slso  the  said  recovery  or 
recoveries,  and  also  all  and  every  other  fine  or  fines,  recovery 
and  recoveries,  conveyances,  and  assurances  in  the  law  iriut- 
soever  heretofore  had,  made,  levied,  suffered,  or  executed,  or 
hereafter  to  be  had,  made,  levied,  suffered,  or  executed,  of 
the  said  capital  messuage,  lands,  tenements,  heredifcamenU^ 
and  premises,  or  any  of  them,  or  any  part  thereof,  by  and  be- 
tween the  said  parties  to  these  presents  or  any  of  them,  or 
whereunto  they  or  any  of  them  are  or  shall  be  parties  or 
privies,  shall  be  and  inure,  and  shall  be  adjudged,  deemed, 
construed,  and  taken,  and  so  are  and  were  meant  and  intended^ 
to  be  and  inure,  and  the  recoveror  or  recoverors  in  the  said 
recovery  or  recoveries  named  or  to  be  named,  and  bit  or 
their  heirs,  shall  stand  and  be  seized  of  the  amd  ci^ittai 
to  the  preccd- messuage,  lands,  tenements,  hereditaments,  and  premises,  sodd 
thud^*"     of  every  part  and  parcel  thereof,  to  the  uses,  upon  the  trusts, 
and  to  and  for  the  intents  and  purposes,  and  under  and  su^ect 
to  the  provisoes,  limitations,  and  agreements,  herdn  berore* 
mentioned,  expressed,  and  dedar^,  of  and  concerning  the 
other  tore-    same.    A ND  the  said  Abraham  Barker,  party  hereunto,  doth 
"*"**  *  hereby  for  himself,  his  heirs,  cfxecutors,  and  administrators,' 

further  covenant,  promise,  grant  and  agree,  to  and  with  the 
said  David  Edwards  and  Francis  Gdding,  Uieir  heirs,  execu* 
tors,  and  administrators,  in  manner  and  mrm  following ;  that 
foyS^^  is  to  say,that  the  said  capital  messuage,  lands,  tenements, here- 
ditaments, and  premises,  shall  and  may  at  all  times  hereafier 
remain,  continue,  and  be,  to  and  for  the  uses  and  purposes, 
upon  the  trusts,  and  under  and  subject  to  the  provisoes,  limita- 
tions, and  agreements,  herein  before*mentioned,  expressed,aiid 
declared,  of  and  concerning  the  same ;  and  shall  and  may  he 
peaceably  and  quietly  had,  held,  and  enjoyed  accordingly,  with- 
out any  lawful  let  or  interruption  of  or  by  the  said  Afanham 
Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  or 
assigns,  or  of  or  by  any  oUrer  person  or  persons  lawfully  dsim- 
ing  or  to  claim  from,  by,  or  under,  or  in  trust  for  him,  h«r, 
tJiem,  or  any  of  them ;  or  from,  by,  or  under  his  or  her  ancas- 
fwefrom  in-  tors,  or  any  of  them ;  and  shall  so  remain,  continue,  and  be, 
euiubrances ;  free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and 
discharged,  or  otherwise,  by  the  said  Graham  Barker  or  Ceci- 
lia his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  ad- 
ministrators, well  and  sufficiently  saved,  defended,  kept  hann- 


less^  and  itidemiiififtd  of,  firakny  afvd  agalMt  «11  foniier  and  <yUier    No  U. 
I^ftsy  graaU,  )ntfgam8»  sales,  leases,  mortfpages,  estates,  titles,  itti^m^ 
troubles^  charges^  and  mciunbrances  vrhatsoever,  had,  made, 
doM,  oommitUsd,-  occaaioiied,  or  suffered,  or  to  be  had.  made, 
done,  oonnnittcd,  occasioned,  or  suffered,  by  the  said  Abraham 
Barker  or  Cedilia  his  wife,  or  by  his  or  her  ancestors,  or  any 
of  them,  or  by  his,  her,  their,  or  any  of  ^m  act,  means,  a8*«^f<»<^ 
sent,  consent,  or  procurement:  And  moreover  that  he  the^Q,"^^ 
said  Abraham  Barker  and  Cecilia  his  wife,  parties  hereunto^ 
and  his  or  her  heirs,  and  all  other  persons  having  or  lawfully 
claiming,  or  which  shall  or  may  have  or  lawfully  cluih,  any 
estate,  right,  title,  trust,  or  interest,  at  law  or  in  equity,  of,  in, 
to,  or  out  of  the  said  capital  messuage,  lands,  tenements,  here- 
ditaments, and  premises,  or  any  of  them,  or  any  part  thereof, 
by  or  under  or  in  trust  for  him,  her,  them,  or  any  of  them,  or 
by  or  under  his  or  her  ancestors  or  any  of  them,  shall  and 
will  from  time  to  tame,  and  at  all  times  hereafter,  upon  every 
reasonable  request,  and  at  the  costs  and  charges  of  the  said 
David  Edwards  and  Francis  Golding,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  or  administrators,  make,  do, 
and  execute,  or  cause  to  be  made,  done,  and  executed,  all 
auch  further  and  other  lawful  and  reasonable  acts,  deeds,  con- 
veyances, and  assurax^ces  in  the  law  whatsoever,  for  the  fur- 
ther, better,  more  perfect,  and  absolute  granting,  conveying, 
settling,  and  assuring  of  the  same  capital  messuage,  lands, 
tenements,  hereditaments,  and  premises,  to  and  for  the  uses 
and  purposes,  upon  the  trusts,  and  under  and  subject  to  the 
provisoes,  limitations,  and  agreements  herein  before-mention- 
ed, expressed,  and  declared,  of  and  concerning  the  same,  as 
by  the  said  David  Edwards  and  Francis  Golding,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administra- 
tors, or  their  or  any  of  their  counsel  learned  in  the  law,  shall 
be  reasonably  advised,  devised,  or  required :  so  as  such  further 
assurances  contain  in  them  no  further  or  other  warranty  or 
covenants  than  against  the  person  or  persons,  his,  her,  or  their 
heirs,  who  shall  make  or  do  the  same ;  and  so  as  the  party  or 
parties,  who  shall  be  requested  to  make  such  iiirther  assur- 
ances, be  not  compelled  or  compellable,  fbr  making  or  doing 
thereof,  to  go  and  travel  above  five  miles  from  his,  her,  or  their  Power  of  n- 
then  respective  dwellings,  or  places  of  abode.    Provided^"***^*"** 
LASTLY,  and  it  is  hereby  further  declared  and  agreed  by  and 
between  all  the  parties  to  these  presents,  that  it  shall  and  may 
be  lawful  to  and  for  the  said  Abraham  Barker  and  Cecilia  his 
wife,  John  Baricer  and  Katherine  his  intended  wife,  and  David 
Edwards,  at  any  time  or  times  hereafter,  during  their  joint 
lives,  by  any  writing  or  writings  under  their  respective  hands 
and  seals,  and  attested  by  two  or  more  credible  witnesses,  to 
revoke,  make  void,  alter,  or  change  all  and  every  or  any  the 
use  and  uses,  estate  and  estates,  herein  and  hereby  before 
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llo  n.  limited  and  declared,  or  mentioned  or  intended  to  htJUd 
Vjry-mj'  and  declared,  of  and  in  the  capital  messuage,  lancb,  i» 
menta,  herediiameiitB,  and  premises  aforesaid,  or  of  ttdiaai 
part  or  parcel  thereof,  and  to  declare  new  and  other  SMsoflli 
same,  or  of  any  part  or  parcel  thereof,  any  thing  herda  coa> 
tained  to  the  contranr  thereof  in  anv  wise  notwhhaadnr. 
CondoikiD.  In  witness  whereof  the  parties  to^tnese  presentitheirftai 
and  seals  have  subscribed  and  set,  the  day  and  yearint  ifaeie 
written. 


Sealed,  and  delivered,  being* 
first  duly  stamped,  in  the 
presence  of 

George  Carter. 

William  Browne. 


Abraham  Barker.  (U  S) 

CeciUa  BariLer.  (L&) 

David£dwstda.  (LSi 

Francis  <iol^.  (LS.) 

Charles  Browiie.  (L.S.) 

Richard  More.  (L.S.) 

John  Barker.  CLS) 

Katherine  Sdwaik  (L.1) 
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No  III. 

Jin  OBLIOATION9  or  Bond,  with  Condition /or  tire 

Payment  of  Money. 


K 


NOW  ALL  MEN  by  these  presents;  that  I  David  Ed- 
wards of  Lincoln's  Inn  in  the  county  of  Middlesex,  esquire, 
am  held  and  firmly  bound  to  Abraham  Barker  of  Dale  Hall 
in  the  county  of  Norfolk,  esquire,  in  ten  thousand  pounds  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Abra- 
ham Barker,  or  his  certain  attorney,  executors,  administra- 
tors, or  assigns ;  for  which  payment  well  and  truly  to  be 
made,  I  bind  myself,  my  heirs,  executors,  and  administrators, 
firmly  by  these  presents,  sealed  with  my  seat  Dated  the 
fourth  day  of  September  in  the  twenty-first  year  of  the  reig^ 
of  our  sovereign  lord  George  the  second  by  the  grace  of 
God  king  of  Great  Britain,  France,  and  Ireland,  defender  of 
the  faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  forty-seven. 

The  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  David  Edwards,  his  heirs,  executors,  or  administra- 
tors, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  above  named  Abraham  Barker,  his  executors,  administra- 
tors, or  assigns,  the  full  sum  of  five  thousand  pounds  of  law- 
'  ful  British  money,  with  lawful  interest  for  the  same,  on  the 
fourth  day  of  March  next  ensuing  the  date  of  the  above  writ- 
ten obligation,  then  this  obligation  shall  be  void  and  of  none 
effect,  or  else  shall  be  and  remain  in  full  force  and  virtue. 

Scaled,  and  delivered,  being  David  Edwards.  (L.  S.) 

first  duly  stamped,  in  the 
presence  of 

George  Carter. 

William  Browne. 
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•^  Fine  of  Lands  sur  Cognizance  .de  JM^eam 

ceo,  ^r. 

$  1.   Writ  of  Covenant  /  or  PaAJcciPs. 

VJ£ORG£  the  second,  by  the  grace  of  God  utGtaLU- 
tain,  France,  and  Ireland  kins^,  defender  of  the  Cnft,  aitf» 
forth,  to  the  sherifT  of  Norfolk,  greeting.  Comwulwo  Ate- 
ham  Barker,  esquire,  and  Cecilia  his  w&,  aii3  Jqfai  Bsbr, 
esquire,  that  justly  and  without  delay  th^flofaBtsBmi 
Edwards,  esquire,  the  covenant  made  betima then  (^  two 
messuages,  two  i^ardens,  three  hundred  acralsflflid^  car 
hundred  acres  of  meadow,  two  hundred  aacsflfpiilBii^^ 
fifty  acres  of  wood,  with  the  apportenvwo^  k  Jkki  mi 
unless  thev  shall  so  do,  and  if  the  said  "DMMkjjSftjfHi 
security  of  prosecuting  his  claim,  then  smiM  ' 
moners  the  said  Abraham,  Cecilia^  and  Joliii,Ui 
before  our  justices  at  Westminster,  from  tbe^tf^^'lG- 
chael  in  one  month,  to  shew  wherefore  thejhsrepBllMeit: 
and  have  you  there  the  summoners,  and  th^  wA.  Witwss 
oursdf  at  Westminster  the  ninth  day  of  October,  a  Aetim- 
ty-first  year  of  our  reign. 

,   -  Summonersof  the-% 

Pledges  of  MohnDoe.      within  named  A-fh^^^ 
prosecution.  5  Richard  Roe.  braham,     Cecilia,  \  Ridtfd Fea^ 

«nd  John,  ^ 

$  2.   The  Licence  to  tMgrce, 

Norfolk,^  David  Edwards,  esquire,  ffives to  theMtlie 
to  wit  5  kmg  ten  marics,  for  hcense  to  anee  intk  Akv 
ham  Barker,  esquire,  of  a  plea  of  covenant  oftwo  mctfoiA 
two  gardens,  three  hun^  acres  of  land,  one  hundiedaaa 
of  meadow,  two  hundred  acres  of  pasture,  and  fifiv  Mwrf 
wood,  with  the  appurtenances,  in  Dale. 


$  3.    The  Concord. 

And  the  acreement  is  such,  to  wit.  that  the  aftreuii 
Abraham,  Ceciha,  and  John,  have  acknowledged  the  afbretaitl 
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tenements,  with  the  appurtenances,  to  be  the  rig^ht  of  him  the  }^o  jy. 
8ud  David,  as  those  which  the  said  David  hath  of  the  g^t  of 
the  aforesaid  Abraham,  CeciVa,  and  John;  and  those  they 
have  remised  and  quitted  claim,  from  them  and  their  heirs, 
to  the  aforesaid  David  and  his  heirs  for  ever.  And  iurther,^ 
the  same  Abraham,  Cecilia,  and  John,  have  granted,  for  them-^ 
selves  and  their  heirs,  that  they  will  warrant  to  the  aforesaid 
David,  and  his  heirs,  the  aforesaid  tenements,  with  the  appur- 
tenances, against  all  men  for  ever.  And  for  this  recognition, 
remise,  quit-clium,  warranty,  fine,  and  agreement,  Uie  said 
David  hath  g^ven  to  the  said  Abraham,  Cecilia,  and  John,  two 
hundred  pounds  sterling. 

$  4.     The  Note,  or  Abstract. 

Norfolk,  ^  Between  DavidEdwards,esquire,  complainant, 
to  wit.  3  and  Abraham  Barker,  esquire,  and  Cecilia  his 
wife,  and  John  Barker,  esquire,  deforciants,  of  two  mes- 
suages, two  gardens,  three  himdred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pasture,  and 
6fty  acres  of  wood,  with  the  appurtenances,  in  Dale,  where- 
upon a  plea  of  covenant  was  summoned  between  them  :  to 
wit,  that  the  said  Abraham,  Cecilia,  and  John,  have  acknow- 
ledged the  aforesaid  tenements,  with  the  appurtenances,  to  be 
the  right  of  him  the  said  David,  as  those  which  the  said 
David  hath  of  the  gift  of  the  aforesaid  Abraham,  Cecilia,  and 
John  ;  and  those  they  have  remised  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforesaid  David  and  his  heirs  for 
ever.  And  further,  the  sanie  Abraham,  Cecilia,  and  John, 
have  granted  for  themselves,^  and  their  heirs,  that  they  wUl 
warrant  to  the  aforesaid  David,  and  his  heirs,  the  aforesaid 
tenements,  with  the  appurtenances,  against  all  men  for  ever. 
And  for  tliis  recognition,  remise,  auit-claim,  warranty,  fine, 
and  agreement,  the  said  David  bath  g^ven  to  the  said  Abra> 
ham,  Cecilia^  ukI  John,  two  hundred  pounds  sterling. 

J  5.     The  Foot,  Chirograph,  or  Indenturet  oftheTiv^. 

Norfolk, ")  This  is  the  final  agreement,  made  in  tlie 
to  wit.  5  eourt  of  the  lord  the  king  at  Westminster,  from 
the  day  of  saint  Michael  in  one  month,  in  the  twenty-first  year 
of  the  reigpi  of  the  lord  George  the  second,  by  the  grace  of 
God  of  Great  Britain,  France,  and  Ireland  king,  defender  of 
the  faith,  and  so  forth,  before  John  Willes,  Thomas  Abney, 
Thomas  Burnet,  and  Thomas  Birch,  justices,  and  other  faith- 
ful subjects  of  the  lord  the  king  then  there  present,  between 
David  £dwards,  esquire,  complainant,  and  Abraham  Barker^ 
esquire,  and  Cecilia  his  wife,  and  John  Barker,  esquire, 
deforciants,  of  two  messuages,  two  tfardens,  three  hundred 
acres  of  land,  one  hundred  acres  or  meadow,  two  hundred 
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^o  IV.    Aci'cs  of  pasture,  and  fifty  acres  of  wood,  with  the 

nances,  in  Dale,  whereupon  a  plea  of  covenant  was  sammooed 
between  them  in  the  said  court;  to  wit,  that  the  mfbresaid 
Abraham,  Cecilia,  and  John,  have  acknowledged  the  tSot^ 
said  tenements,  with  the  appurtenances,  to  be  the  right  of 
him  the  said  David,  as  those  which  the  said  David  hath  of  the 
gift  of  the  aforesaid  Abraham,  Cecilia,  and  John ;  and  those 
they  have  remised  and  quitted  claim,  from  them  and  their 
heirs,  to  the  aforesaid  David,  and  his  heirs  for  ever.  And 
further,  the  same  Abraham,  CeciUa,  and  John,  have  granted 
for  themselves  and  their  heirs,  that  they  will  warrant  to  the 
aforesaid  David  and  his  heirs,  the  aforesaid  tenements,  wiA 
the  appurtenances,  ajcainst  s41  men  for  ever.  And  for  this 
recognition,  remise,  quit-claim,  warranty,  fine,  and  agreement, 
the  said  David  hath  given  to  the  said  Abraham,  Cecilia,  and 
John,  two  hundred  pounds  sterling. 

$  6.    Proctatnationtf  endorted  upon  the  Fine,  according  to  the 

Statutes, 

The  first  proclamation  was  made  the  sixteenth  dtty  of 
November,  in  the  term  of  saint  Michael,  in  the  twenty-first 
year  of  the  king  withinwritten. 

The  second  proclamation  was  made  the  fourth  day  of 
February,  in  the  term  of  saint  Hilary,  in  the  twenty-first  year 
of  the  king  withinwritten 

The  third  proclamation  was  made  the  thirteenth  day  of 
May,  in  the  term  of  Easter,  in  the  twenty-first  year  of  the  king 
withinwritten. 

The  fourth  proclamation  was  made  the  twenty-eighth 
day  of  June,  in  the  term  of  the  holy  Trinity,  in  the  twenty- 
second  year  of  the  king  withinwritten. 
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No.  V. 

^common  Recovery  qf  Lands  vfith  *  double  Voucher. 
i  1.  Writ  of  Entry  but  Disseisin  in  the  Post;  or  Praecipe. 


G 


'£ORG£  the  second,  by  the  grace  of  God  of  Great  Bri- 
tain, France,  and  Ireland  king,  defender  of  the  faith,  and  so 
forth,  to  the  sheriff  of  Norfolk,  gfreeting.  Command  David 
Edwards,  esquire,  that  justly  and  without  delay  he  render  to 
Francis  Golding,  clerk,  two  messuages,  two  gardens,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pasture,  and  filly  acres  of  wood,  with  the 
appurtenances,  in  Dale,  which  he'claims  to  be  his  right  and 
inheritance,  and  into  which  the  said  David  hatb  not  entry,, 
unless  after  tlie  disseisin,  which  Hugh  Hunt  thereof  unjustly, 
and  without  judgment,  hath  made  to  the  aforesaid  Francis, 
within  thirty  years  now  last  past,  as  he  saith,  and  whereupon 
he  complains  that  the  aforesaid  David  deforceth  him.  And 
unless  he  shall  so  do,  and  if  the  said  Francis  shall  give  you 
security  of  prosecuting  his  claim,  then  summon  by  good  sum- 
jnonerjB  the  said  David,  that  he  appear  before  our  justices  at 
Westminster  on  the  octave  of  saint  Martin,  to  shew  where- 
fore he  hath  not  done  it :  and  have  you  there  the  summoncrs, 
and  this  writ.  Witness  ourself  at  Westminster,  tlie  twenty- 
ninth  day  of  October,  in  the  twenty-first  year  of  our  reig^. 

Pledges  of  ")  John  Doe. 

prosecution.  \  Richard  Roe.  S^* 

Summoners.  of  the    ")  John  Den.    ^ 
withinnamed  David.  3  Richard  Fen. 

52.   Exemplification  of  the  RzcovzRY  J^oli, 

GEORGE  the  second,  by  the  ffraee  of  God  of  Great  Bri- 
tain, France,  and  Ireland  king,  defender  of  the  faith,  and  so 
forth,  to  all  to  whom  these  our  present  letters  shall  come, 
greeting.  Know  ye,  that  among  the  pleas  of  land  enrolled  at 
Westminster,  before  Sir  John  WiUes,  knight,  and  Iiis  fellows, 
our  justices  of  the  bench,  of  the  term  of  saint  Michael,  in  the 
twenty -first  year  of  our  reig^,  upon  the  fifty-second  roll  it  is 
thus  contained.     Entry  returnable  on  the  octave  of  saint  lactam* 

♦  Note,  that  if  the  recorrrjr  be  had  with  »ingle  roudier.  the  parts  markctl 
"  Ao»"  iji  ^ec.  2.  an-  omitted. 


AFPEKBXX. 


N»V. 


Denund 
•gsimC  the 


Count, 


Eftplet. 


"Defrtioc 
•♦ofthe 
*'  vouchee. 
•^Second 
*'  voucher. 
Wwmnty. 

Demand 
against  the 
vumroon 
vouchee. 
Count. 


ncrcneeof 
the  comroon 
vouchee. 


Plea,  nid 


Defence  oT 
the  tenant. 

Voucher. 
"Wancanty. 


"Demand 
**aii;ainstthe 
«<  vouchee. 

«  Count- 


Martin.  NpRroLK,  to  wit:  Prjuncia  Goldkift  dcriciiiii 
proper  person  dexnandeth  ag^ainat  David  Edwards,  em 
two  messuages,  two  giutiens,  three  hundred  acres  dui 
one  hundred  acres  of  meado'w,  two  hundred  acres  of  paitat, 
and  fifty  acres  of  wood,  with  the  appurtenaoces,  in  Dak,  a 
his  right  and  inheritance,  and  into  w^hich  the  said  Dsridhnk 
not  entry,  unless  afler  the  disseisin,  which  Hugh  HoBttbev- 
of  unjustly,  and  without  judgment,  hath  made  totheifin- 
said  Francis,  witliin  thirty  years  now  last  past  And  vier^ 
upon  he  saith,  that  he  himself  ixras  seized  of  the  tesoKHti 
atbresaid,  with  the  appurtenances,  in  his  demesoe  isof  fce 
and  right,  in  time  of  peace,  in  the  time  of  the  lord  tlit  tiif 
that  now  is,  by  taking  the  profits  thereof  to  the  Tihie  ['of 
six  shillings  and  eight  pence,  and  more,  in  rents,  con,  aid 
grass:]  and  into  which  [the  said  David  hath  not entiy, udoi 
as  aforesaid :]  and  thereupon  he  brin^th  suit  [«ad  gwd 
proof}  And  the  swd  David  in  his  proper  person  coma  md 
defendeth  his  right,  when  [and  -where  it  shall  belwre  kim,] 
and  thereupon  vouchctli  to  warranty  "'  John  Barker,  esquire ; 
*•  who  is  present  here  in  court  in  his  proper  peraoo,  md  tke 
"  tenements  aforesaid  with  the  appurtenances  to  his  i^ 
warranteth  [and  prays  that  the  said  Fnncif  wy  ««"^ 
against  him].  And  hereupon  the  said  Tnock  deminAcdL 
"  against  the  said  John,  tenant  by  his  own  wtmifty,  ikcten- 
"  eraents  aforesaid  with  the  appurtenances,  m  form  iforesikl, 
♦'  Or.  And  whereupon  he  saith,  that  he  himsdf  was  leized 
"  of  the  tenements  aforesaid  with  the  appurtcMBces,  in  his 
«  deniesne  as  of  fee  and  right,  in  time  of  peace,  inAetiiDe 
**  of  the  lord  the  king  that  now  is,  by  takinjc  the  ra^  tbe«- 
«  of  to  the  Talue,  6r.  And  into  which,  O^  Andthereopoa 
«  he  brmgeth  suit,  ^  And  the  aforesaid  John,  tauot  bf 
"  his  own  warranty,  defends  his  right,  when,  &c  lad  there- 
«  upon  he  further  voucheth  to  warranty"  Jacob  HaW; 
who  is  present  here  in  court  in  his  proper  person,  aid  ^ 
tenements  aforesaid,  M«th  the  appurtetijmc^  to  bin  ftedj 
warranteth,  Or.  Akd  hereupon  the  said  Francis  demadeth 
against  the  said  Jacob,  tenant  by  his  own  warranty,  thetfll^ 
ments  aforesaid,  with  the  appurtenances,  in  form  afemiid,Ct: 
And  whereupon  he  saith,  that  he  himself  was  seixed  of  tkc 
tenements  aforesaid,  with  the  appurtenances,  inhisdeweflie 
as  of  fee  and  right,  m  time  of  peace,  in  ihe  time  of  the 
lord^the  king  that  now  is,   by  taking   the  proBts  tbetrf 

u  ^k""-  ^  ^vf '  ^Z'  /""^  r^"  '^''^*  <^  An4  therefipan 
he  bnngeth  suit,  &e.  Axn  ttie  aforesaid  Jacob,  tewrt 
by.  his  own  warranty,  defends  his  riirtit  ^««  /L  And 
s%h  that  the  rfoWaid  Hugh  did  n^%::^'£^£ 
sud  Francis  of  the  tenements  .foresaid,  as  the  iforwiW 
Frsncis  by  hts  writ  and  count   aforesaid   above  doth  n^ 


«  The  dauses,  between  hooks,  arc  bo  « 


v^n^tod  in  the  Read  tt« 


APPENDIX.  six 

pose :  and  of  this  he  puts  Mmself  upon  the  country,  Amd  the     N«  V. 
Aforesaid  Francis  thereupon  craveui  leave  to  imparl ;  and  he  Ln^i^i 
hath  it.    And  afterwards  the'  aforesaid  Francis  cometh  again  imjMiiaiiceu 
here  into  court  in  this  same  term  in  his  proper  person,  and  the  Deaukotifco 
aforesaid  Jacob,  though  solemnly  called,  cometh  not  again,  ^Sl£|£^. 
but  hath  departed  in  contempt  of  the  comt,  and  maketh  de- 
faidt    THBREroRE  IT  18  cowsiDERED,  that  the  aforesaid  ^^ 
Francis  do  recover  his  seisin  against  the  aforesaid  David  of^^jJ^JJ^ 
the  tenements  aforesaid,  with  the  appurtenances :  and  that  the  numdant. 
said  David  have  of  the  land  of  the  aforesaid  "John,  to  ^c?*^'*'^* 
<*  value  [of  the  tenements  aforesaid  ;1  and  further,  that  the 
said  John,  have  of  the  land  of  the  said**  Jacob  to  tl^e  value  [of 
the  tenements  aforesaid.!  And  the  said  Jacob  in  mercy.  And 
hereupon  the  said  Francis  prays  a  writ  of  the  lord  the  lung,  to 
be  directed  to  the  sheriff  of  the  county  aforesaid,  to  cause  him 
to  have  full  seisin  of  the  tenements  aforesaid  with  the  appurte- 
nances :  and  it  is  granted  unto  him,  returnable  here  ^^t^'^^^T^JL*^ 
delav.  Afterwards,  that  is  to  say,  the  twenty-eighth  da3r  of  No-  leinn,  md 
vember  in  this  same  term,  here  cometh  the  said  Francis  in  his  tvtnn., 
proper  person ;  and  the  sheriiT,  namely  sir  Charles  Thompson, 
knight,  now  sendeth,  that  he  by.  virtue  of  the  writ  aforesaid  to 
him  directed,  on  the  twenty-fourth  day  of  the  same  month, 
did  cause  the  said  Francis  to  have  full  seisin  of  the  tenements 
aforesaid  with  the  appurtenances,  as  he  was  commanded.  AllJ^^^J}?*^ 
AND  SINGULAR  which  premiscs,  at  the  request  of  the  sudtinivL 
Francis,  by  the  tenor  of  these  presents  we  have  held  good  to 
be  exemplified.     In  testimony  whereof  we  have  caused  our 
seal,  appointed  for  sealing  writs  in  the  Bench  aforesud,  to  be 
afixed  to  these  presents.    W i  t n ess  sir  John  Willes,  knight,  f^vfr. 
at  Westminster,  the  twenty-eighth  day  of  November,  in  the 
twenty-first  year  of  our  reign. 

Cooke. 
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